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IN   THE 


COUET  OF  APPEALS  l4 


,130    111 
130    625, 


State  of  New  Yoek, 

(Second  Division) 
commencing  october  7,  1890* 


William  P.  Abendroth,  Respondent,  v.  The  Manhattait 
Railway  Company  et  al..  Appellants. 

An  owner  of  a  lot  adjoining  a  city  street,  although  his  title  extends  only 
to  the  side  of  the  street,  and  he  has  no  interest  therein  save  as  abutting: 
owner,  has  incorporeal  private  rights  therein,  which  are  incident  to  his 
property,  and  which  may  be  so  impaired  as  to  entitle  him  to  damages. 

Buch  rights  are  private  property  within  the  provision  of  the  State  Consti- 
tution (Art.  1,  §  6),  which  forbids  the  taking  of  private  property  for 
public  use,  without  just  compensation;  it  is  no  justification,  therefore, 
for  the  impairment,  that  the  act  complained  of  was  done  pursuant  to 
legislative  authority. 

In  an  action  brought  by  such  an  owner  to  restrain  defendant  from 
maintaining  and  operating  an  elevated  railroad  in  a  street  in  front 
of  plaintiff's  premises,  and  for  damages  sustained,  the  court  found 
that  the  railroad  structure  did  not  interfere  with  the  air  of  plain- 
tiff's building  or  with  access  thereto  in  any  substantial  degree,  but 
that  said  structure  fills  a  large  portion  of  the  street,  seriously  impairs 
his  light,  and  that  the  smoke,  gas,  steam  and  cinders,  emitted  from 
the  engines,  enter  plaintiff's  doors  and  windows  and  cause  him  injury; 
that  by  reason  of  said  facts,  the  rental  value  of  plaintiff's  premises 
has  been  seriously  diminished,  and  his  property  has  been  and  is  per- 
manently damaged,  and  its  value  lessened.  Held,  that  the  erection 
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tind  operation  of  said  elevated  road  was  a  material  impairment  of  plain- 
tiff's right  of  property,  for  which  he  was  entitled  to  recover  compensa- 
tion; also  that  the  fact  tlie  road  was  constructed  pursuant  to  legislative 
authority  was  not  a  defense. 

Fobes  v.  i?.,  W.  &  0.  R.  R.  Co.  (121  N.  Y.  505),  distinguished. 

Also  lieM,  the  question  was  immaterial  as  to  whether  the  island  of  Man- 
hattan was  so  discovered,  settled  or  possessed  by  the  United  Provinces 
as  to  impress  upon  it  what  is  claimed  to  be  the  general  rule  of  the  civil 
law,  t.  «.,  that  the  title  to  the  soil  of  highways  is  in  the  government. 

This  action  was  brought  five  years  after  the  construction  of  the  road  ; 
plaintiff  had  occasionally  been  a  fare-paying  passenger  thereon.  It 
appeared  that  when  the  road  was  being  built,  plaintiff  forbade  the  rail- 
road corporation  from  constructing  it  and  threatened  litigation.  Held, 
that  while  the  delay  in  bringing  suit  might  have  been  entitled  to  con- 
sideration in  an  action  brought  solely  in  equity  to  compel  the  removal 
of  the  road,  in  an  action  for  damages  it  was  no  defense. 

Reported  below.  22  J.  &  S.  417. 

(Argued  January  20,  1890;  decided  October  7,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  tlie  city  of  New  York,  made  May  12,  1887,  which 
reversed  a  judgment  of  the  Special  Term  dismissing  the  com- 
plaint on  the  merits  and  which  granted  a  new  trial. 

This  action  was  brought  in  November,  1883,  to  recover  dam- 
ages to  plaintiffs  projierty  on  Pearl  street  in  the  city  of  New 
York,  alleged  to  have  been  caused  by  the  erection  and  opera- 
tion by  defendants  of  an  elevated  railroad  in  said  street ;  also 
to  restrain  the  defendants  from  maintaining  or  operating  the 
road,  and  to  compel  them  to  remove  it. 

When  the  inhabitants  of  the  island  of  Manhattan  were 
governed  by  the  United  Provinces  a  public  highway  was 
opened  pursuant  to  the  laws  then  and  there  existing,  which 
way,  so  far  as  it  appears,  had  no  name,  but  was  a  country  * 
road,  and  so  remained  until  tlie  authority  of  the  British  gov- 
eniment  was  established  on  said  island.  After  New  York 
became,  a  British  colony,  the  highway  was  called  Queen  street, 
and  when  it  became  a  state,  the  way  was  known  as  Pearl  street,  • 
by  which  name  it  is  now  designated.  In  front  of  the  plain- 
tiffs premises  the  street  is  forty-one  feet  wide  between  the 
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house  lines,  but  whether  its  exterior  lines  at  and  near  this 
point  coincide  with  those  of  Queen  street  and  of  the  ancient 
highway  does  not  appear.  Since  January  2,  1865,  the  plain- 
tiff has  been  the  owner,  in  fee  and  in  possession,  of  a  lot  on 
the  south  side  of  tliis  street  which  is  about  twenty  feet  wide, 
and  about  ninety  feet  deep,  on  which  a  brick  building  has 
stood  for  more  than  fifty  years,  and  is  known  as  number  280. 
There  is  no  other  street  or  public  M^ay  by  which  this  lot  can 
be  reached. 

In  1871  the  New  York  Elevated  Railroad  Company  was 
incorporated  under  the  General  Bailroad  Law  of  this  state, 
and  in  1875  the  Manhattan  Railway  Company  was  incorpo- 
rated purbuant  to  chapter  606  of  the  Laws  of  1875.  During 
the  whiter  of  1877  and  1878  the  first-mentioned  corporation 
built  an  elevated  railroad  in  this  street  and  in  front  of  the 
plaintiff's  lot ;  which  road,  in  August,  1878,  opened  for  busi- 
ness and  was  operated  by  that  corporation  until  May  20, 1879^ 
since  which  it  has  been  operated  by  the  Manhattan  Elevated 
Railroad  Company  under  a  lease  from  its  owner.  The  rail' 
road,  and  its  relation  to  the  plaintiff's  property,  is  described 
in  the  findings  of  fact  (which  description  is  not  questioned) 
as  follows  :  "  Pearl  street,  in  front  of  plaintiff's  said  premises, 
is  forty-one  feet  wide  between  the  house  lines  ;  and  the  side 
walk  is  from  nine  feet  eight  inches  to  nine  feet  eleven  inches 
wide.  The  elevated  railroad  stnicture,  erected  as  aforesaid 
in  front  of  these  premises,  consisted  of  a  double  row  of  hollow- 
latticed  iron  columns,  set  about  opposite  each  other  in  the 
edges  of  the  sidewalk,  on  each  side  of  the  street,  at  intervals 
along  the  street  of  about  forty  feet,  each  column  being  fifteen 
inches  square,  standing  on  an  iron  plate  about  eighteen  inches 
square,  supported  by  a  foundation  of  stone,  brick,  etc.,  beneath 
the  surface  of  the  ground,  about  eight  feet  deep,  and  six  feet 
square,  and  said  pairs  of  columns  being  connected,  at  a  height 
of  about  sixteen  feet  above  the  street,  with  open-work  iron  cross 
girders,  about  twenty-two  feet  six  inches  long,  three  feet  deep, 
and  one  foot  wide  on  top,  upon  which,  along  the  street,  were 
placed  four  open-work  iron  longitudinal  girders,  about  three 
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and  one-half  feet  deep  and  one  foot  wide  on  top,  on  which 
were  laid,  at  a  height  of  about  twenty-two  feet  above  the 
street,  two  railway  tracks,  consisting  of  iron  rails  placed  upon 
wooden  ties  or  sleepers,  said  rails  being  laid  in  parallel  lines 
about  four  feet  eight  and  one-half  inches  apart,  and  said 
sleepers  being  about  eight  feet  long,  and  eight  inches  wide, 
and  six  inches  thick,  and  placed  with  open  intervals,  from 
sleeper  to  sleeper,  of  sixteen  inches;  the  said  tracks  were 
laid  seven  feet  three  and  one-half  inches  from  each  other,  and 
just  outside  each  iron  rail  was  placed  a  wooden  guard-rail, 
parallel  with  the  rails;  said  guard-rails  being  about  eight 
inches  high  and  six  inches  wide.  Between  the  tracks  is  a 
narrow  plank  walk-way.  The  said  upper  structure  was  made 
of  open  iron-work  with  cross  braces. 

"  The  building  on  plaintiff's  said  premises  was  erected 
upwards  of  fifty  years  ago.  It  is  a  brick  building,  four  stories 
high,  twenty  feet  wide,  about  sixty  feet  deep,  and  measuring 
forty-three  feet  two  inches  in  height  from  the  sidewalk  to  the 
cornice  line.  The  nearest  rail  of  the  elevated  railroad  is  ten 
feet  and  six  inches  from  the  face  of  said  building ;  the  nearest 
portion  of  the  upper  structure  of  said  railroad  is  about  seven 
feet  six  inches  from  the  face  of  said  building.  The  level  of 
the  tracks  is  a  little  above  the  second-story  windows.  One  of 
said  iron  columns  stands  in  the  edge  of  the  sidewalk,  opposite 
the  westerly  wall  of  plaintift''s  said  building,  so  that  the 
westerly  line  of  plaintiff's  said  premises  prolonged  into  the 
street  M'ould  intersect  the  same,  and  leave  about  ten  inches  of 
the  width  of  said  column  east  of  said  line ;  and  the  space 
between  the  south  face  of  said  column  and  the  face  of  plain- 
tiff's said  building  at  the  nearest  point  is  eight  feet."  Neither 
defendant  has  acquired,  or  taken  any  steps  to  acquire,  by 
agreement,  or  by  condemnation,  the  right  from  the  plaintiff 
to  build,  maintain  or  operate  the  railroad. 

The  defendants,  by  their  answers,  deny  that  they  have 
taken  or  impaired  any  of  the  rights  of  the  plaintiff,  and 
allege  that  he  has  acquiesced  for  five  years  in  the  construction 
and  operation  of  the  rfcilT-oad. 
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The  trial  court  found  as  facts  the  following :  "  The  said 
i-ailroad  structure  does  not  interfere  with  the  air  of  plaintiff's 
building  or  with  access  thereto,  in  any  substantial  degree." 
**  That  said  structure  is  permanent,  has  and  does  fill  a  large 
portion  of  tlie  space  of  said  street  in  front  of  plaintiff's  said 
premises  and  seriously  impairs  his  light ;  that  said  engines 
(those  drawing  the  trains)  omit  smoke,  gas,  steam  and  cinders 
which,  at  times,  have  and  do  enter  the  plaintiff's  premises 
through  his  doors  and  windows,  and  causes  him  injury  ;  that 
by  reason  of  the  facts  aforesaid,  the  rental  value  of  the  plain- 
tiff's premises  has  been  seriously  diminished  *  *  *  and 
his  property  has  been,  and  is  permanently  damaged  and  its 
value  lessened."  "  That  plaintiff's  north  line  is  the  south  side 
line  of  Pearl  street." 

Edward  C,  James  and  Julien  T,  Dames  for  appellants. 
The  exceptions  to  the  findings  of  fact  and  refusals  to  find  are 
not  available  for  any  purpose.  In  the  absence  of  a  case  con- 
taining the  evidence,  neither  this  court  nor  the  General  Term 
can  say  that  a  fact  found  was  not  proven,  or  that  a  fact  which 
the  court  refused  to  find  was  proven.  {Fergxison  v.  Ilamil- 
toTij  35  Barb.  427 ;  Douglas  v.  Douglas^  11  Hun,  406 ;  Tom- 
linson  Y.Mayor^  etc,,  44  i!^.  Y.  601,  605  ;  Phillip  v.  Gallant, 
62  id.  256,  265;  Camstoch  v.  Aiaes,  3  Keyes,  357,  360; 
Thompson  v.  Bank,  82  N.  Y.  1 ;  Butmap  v.  Bank,  96  id. 
126,  131 ;  Ins.  Co.  v.  Barnard,  96  id.  525,  529;  Stoddard  v. 
Whiting,  46  id.  627.)  Plaintiff's  right  of  action  depends 
upon  whether  or  not  he  owns  any  property,  private  rights  or 
easements  in  Pearl  street  or  the  soil  thereof.  {Sto?y  v.  iV.  Y, 
K  R.  R.  Co.,  90  N.  Y.  143 ;  Uline  v.  M.  E.  R.  Co.,  101  id. 
106;  Wmiarn^  v.  N.  Y.  C  R.  R.  Co.,  16  id.  97;  jitahon  v. 
N.  Y.  C.  R.  R.  Co.,  24  id.  658 ;  Plats  v.  iT.  Y.  C.  R.  R. 
Co.,  37  id.  472 ;  Henderson  v.  N.  Y.  C.  R.  R.  Co.,  78  id. 
423 ;  Mahady  v.  B.  R.  R.  Co.,  91  id.  148 ;  Raddiffv.  Mayor, 
etc.j  4  id.  195  ;  Davis  v.  Mayor,  etc.,  14  id.  506 ;  Bellinger  v. 
K  Y.  a  R.  R.  Co.,  23  id.  42 ;  Kellinger  v.  F.  S.  S.  R.  R. 
Co.,  50  id.  206;  T^thr  v.  M.  E.  P,  Co.,  104  id.  268;  Drucker 
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V.  M.  K  li,  Co,,  106  id.  157;  Pond  Case,  112  id.  186.)  Xo 
private  easement  or  property  right  attaches  to  any  lot  abutting 
on  the  street^  nor  is  any  property  right  in  the  street,  constitut- 
ing private  property,  vested  in  any  individual  owner.  {Hey- 
ward  V.  Mayor^  etc,  7  N.  Y.  314;  B,  P,  Conirs.  v.  Armstrong^ 
45  id.  234;  K  C.  K  L  Co,  v.  Stevens,  101  id.  411  ;  City  of 
BrooTclyn  v.  Copeland,  106  id.  496,  501 ;  W.  Cemetery  v.  R. 
R,  Co,,  68  id.  591,  598 ;  Dxinham  v.  Williams,  3T  id.  251 ; 
Peoj}h  V.  K  Co.,  68  id.  71, 78 ;  Mayor,  etc.,  v.  Hart,  95  id.  443, 
458 ;  Mayor,  etc,  v.  Hopkins,  13  La.  326 ;  Dennott  v.  State^ 
99  N.  Y.  101,  107 ;  Go^(U  v.  //.  R.  R.  R.  Co.,  6  id.  522 ; 
Lansing  v.  Smith,  8  Cow.  146 ;  G.  Co.  v.  Calkins,  62  N.  Y. 
308 ;  PearsaU  v.  Post,  20  Wend.  126 ;  2  R.  L.  of  1813,  414 ; 
Lahr  v.  M.  E.  R.  Co.,  104  N.  Y.  268 ;  Pesser  v.  M.  E.  R. 
Co.,  12  Daly,  76.)  Plaintiff  has  no  private  property  or  prop- 
erty rights  in  Pearl  street.  {Ins.  Co.  v.  Barna^rd,  96  N.  Y. 
525.)  Private  rights  in  public  property  cannot  be  acquired 
by  implication,  for  no  intendment  caYi  be  made  against  a  state, 
or  municipality,  to  divest  it  of  its  estate.  This  is  especially 
the  case  where  the  claim  to  private  property  relates  to  what  is 
known  as  the  jus  pulUci,  or  the  rights  which  the  sovereign 
holds  in  trust  for  the  public  use,  such  as  the  supervision  of 
public  highways  and  the  control  of  navigable  rivers.  {Der- 
mott  V.  Stat^,  99  N.  Y.  101,  107 ;  Lanydon  v.  Mayor,  etc,  93 
id.  641 ;  People  v.  K  T.,  etc,  F.  Co.,  68  id.  71 ;  C.  R.  Bridge 
v.  W,  Bridge,  14  Pet.  544 ;  Smith  v.  Lan^ing^  4  Wend.  28 ; 
1  Hoffman's  Treatise  [2d  ed.],  311,  312.)  It  is  well  settled 
that  no  one  can  acquire  private  property,  or  rights,  by  pre- 
scription in  a  public  highway;  the  use  in  such  cases  raises  no 
presumption  of  a  grant.  (  Wheeler  v.  Clark,  58  N.  Y.  270; 
Burbank  v.  Fay,  65  id.  65 ;  GoxOd  v.  //.  R.  R.  R.  Co.,  6  id. 
541 ;  Dunham  v.  WilUavis,  37  id.  251 ;  B.  P.  Comr%. 
V.  Armstrong,  45  id.  234 ;  W.  Cemetery  v.  R.  R.  Co.,  68 
id.  591,  592;  K.  C.  F.  I.  Co.  v.  Stevens,  101  id.  411;  Lahr 
V.  M.  E.  R.  Co.,  104  id.  288 ;  Mahady  v.  B.  R.  R.  Co.,  91 
N.  Y.  152;  92  id.  482,  483;  37  id.  253,  254;  1  Hoffman's 
Treatise  [2d  ed.],  311,  312,  330 ;   1  Greenl.  on  Ev.  31 ;  3  id. 
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54 ;  Mayor^  etc,^  v.  Hart^  95  N.  Y.  443,  458 ;  Demnott  v. 
StaU,  99  id.  101,  107;  People  v.  Newtm,  112  id.  396,  399  ; 
Landon  v.  Mayor ^  etc.^  93  id.  129  ;  Bedlow  v.  2>/*y  Z>{><7i  ti>., 
112  id.  263,  280;  B.  P.  Conirs,  v.  Armstrong,  45  id.  234; 
C%y  ^  Brooklyn  v.  Copdand,  106  id.  502 ;  BurhanJc  y. 
Fay,  65  id.  65 ;  A^^ii^A  v.  City  of  Rochester,  92  id.  463.) 
The  decision  of  the  General  Term,  reversing  this  judgment 
upon  the  ground  that  it  was  immaterial,  for  the  purpose  of 
this  case,  whether  the  plaintiff  has,  or  has  not,  any  interest  in 
the  fee  of  Pearl  street  in  front  of  and  adjacent  to  his  prem- 
ises, or  any  easement  in  the  street;  that  the  plaintiff  is 
entitled  to  maintain  this  action,  because  smoke,  gas,  steam 
and  cinders  from  the  engines  on  the  railroad  at  times  enter 
the  doors  and  windows  of  plaintiff's  premises  and  cause  him 
injury ;  that  an  action  lies  for  this  injury,  although  it  results 
from  tlie  due  use  and  operation  of  the  railroad  upon  the 
route  and  in  the  manner  intended  by  the  legislature,  and  not 
from  negligence  or  want  of  care  and  skill  on  the  part  of 
defendants,  was  error.  ( Uline  v.  M.  E.  P.  Co.,  101  N.  Y. 
98,  107 ;  Radcliffe  v.  Mayor ^  etc,  4  id.  195 ;  Davis  y.  Mayor, 
etc,,  14  id.  506 ;  Pex  v.  Pease,  4  B.  &  Ad.  30 ;  Vauffhan  v. 
2\  V.  P.  Co,,  5  H.  &  N.  679 ;  //.  P,  Co,  v.  Brand,  4  H.  of 
L.  Cas.  171 ;  CoUins  v.  P.  P.  Co,,  5  Ilun,  503 ;  71  K  Y. 
609 ;  Searls  v.  M,  P.  Co,,  lOl  id.  661 ;  Laws  of  1875,  chap. 
606,  §§  1,  4,  26 ;  Laws  of  1867,  chap.  489 ;  Laws  of  1868, 
chap.  855 ;  Laws  of  1875,  chap.  595  ;  In  re  N.  Y,  E,  P,  Co,, 
.70  N.  Y.  326 ;  Isaa<ison.  v.  P,  P,  Co.,  94  id.  278,  284 ;  Slater 
y.  JeweU,  85  id.  61 ;  Banh  v.  IlaU,  83  id.  338 ;  Yefrlces  v. 
Bank,  69  id.  383 ;  E,,  etc.,  Co,  v.  Avery,  83  id.  31 ;  IFoward 
V.  Moot,  64  id.  262;  King  v.  Gallun,  109  U.  S.  99 ;  Deliver 
V.  Bayer,  7  Col.  113  ;  GottscMdte  v.  P,  P,  Co,,  14  Neb.  550.) 
A  plaintiff  seeking  the  aid  of  a  court  of  equity,  by  injunc- 
tion, must  not  be  guilty  l>f  laches,  or  delay,  in  the  assertion  of 
his  rights;  for  while  delay  alone  may  not  amount  to  proof  of 
acquiescence  in  the  wrong  for  which  he  seeks  redress,  it  may 
yet  suffice  to  prevent  relief  by  injunction,  and  will  do  so,  if 
the   defendant   has  been  in  the   meantime  prosecuting  the 
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work  at  large  expense  in  the  siglit  or  with  the  knowledge  of 
the  plaintiff.  And  where,  in  addition  to  these  facts,  there  is 
proof  of  actual  acquiescence,  and  especially  where  there  is 
proof  of  affirmative  participation,  either  in  the  prosecution  of 
the  work,  or  in  the  use  of  it  when  completed,  no  equitable 
relief  will  be  granted,  by  injunction  or  otherwise.  (Pom. 
Eq.  Juris.  §  817 ;  High  on  Injun.  §§  7,  10,  618, 643,  731,  756, 
797,  837,  884,  885,  926,  1278 ;  iV\  A,  /?.  Ji\  Co.  v.  .V.  T,  K 
Ji.  R.  Co,,  3  Abb.  [N.  C]  358,  368,  369 ;  Himtz  v.  Z.  L  B. 
Ji.  Co.,  13  Barb.  655  ;  Goodm  v.  C.  R.  Co.,  18  Ohio  St.  169  ; 
F.F.&B.  Co.  V.  Dodge  County,  6  Neb.  18 ;  B.  cfc  O.  R.  Co. 
V.  Strauss,  37  Md.  237 ;  K  R.  Co.  v.  D.  R.  Co.,  6  C.  E. 
Green,  283 ;  Atty.-Genl.  v.  N.  Y.,  et<^.,  R.  Co.,  9  id.  49,  56, 
58 ;  Pickert  v.  R.  P.  R.  Co.,  10  id.  316 ;  Atty.'Genl  v.  B. 
<k  B.  B.  R.  Co.,  12  id.  1 ;  Vay^iey  v.  Pope,  60  Me.  192 ;  B. 
C.  Co.  V.  Lloyd,  18  Yes.  515 ;  Wood  v.  SutUffe,  2  Simons, 
163 ;  R.  C.  Co.  v.  King,  id.  78;  2  Wood's  Eail'road  Law,  792  ; 
Duke  of  I^edsx.  Duke  of  Amherst,  2  Phil.  Ch.  117,  123; 
McAuUy  Y.  W.  V.  R.  R.  Co.,  33  Yt.  321 ;  Kittie  v.  M.  R.  Co., 
56  id.  109 ;  Jf.  R.  Co.  v.  Svvith,  113  Ind.  233  ;  U.  S.  v.  G. 
F.  M.  Co.,  112  U.  S.  645,  656 ;  Ilarlmo  v.  R.  R.  Co.,  41 
Mich.  336 ;  Pettilone  v.  R.  R.  Co.,  14  Wis.  443 ;  Kicholson 
T.  R.  R.  Co.,  22  Conn.  74;  Bradley  v.  Aldrick,  40  N.  Y. 
504 ;  Sieve7is  v.  Mayor,  etc.,  84  id.  296.) 

Charles  P.  Cowles  and  Justus  A.  B.  Cowhs  for  respondent. 
All  public  streets  in  the  city  of  New  York  are  held  by  the 
city  in  trust  for  the  public  and  the  owners  of  land  abutting 
thereon.  In  consequence  of  the  tenure  by  which*  the  city 
holds  the  streets,  and  of  necessity,  the  owners  of  land  abutting 
on  such  streets  oyra  easements  in  the  streets  of  light,  air  and 
access  which  are  appurtenant  to,  and  form  an  integral  part  of 
the  abutting  property.  (1  Greenl.  on  Ev.  31,  §  14;  Laws  of 
1873,  chap.  42;  3  Greenl,  on  Ev.  52;  X  Y.  K^Bank  v.  M. 
£.  R.  Co.,  108  K  Y.  660;  I^ws  of  1S13,  chap.  186 ;  Lahr  v. 
M.  E.  R.  Co.,  104  N.  Y.  26S ;  Story  v.  X.  Y.  K.  R.  Co.,  90 
id.  122,157;    People  y.Xtwton,  112  id.  4Mr);   Dunham  v. 
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Willmm^y  37  id.  251.)  By  the  dedication  of  a  street  as  a 
public  street  the  legislature  and  the  municipahty  relinquished 
all  special  rights,  if  any  sucli  ever  existed,  and  are  estopped 
from  asserting  tlie  absolute  control  of  such  street.  {Curneii 
V.  Mayoi\  eU\^  79  N.  Y.  511,  514.)  The  payment  of  assess- 
ments  levied  for  the  maintenance  and  improvement  of  a  public 
street  imposes  a  trust  upon  tlie  municipality  that  such  streets 
aliall  be  used  for  no  purposes  inconsistent  with  the  use  of  the 
£ame  as  a  public  street,  and  gives  to  the  abutting  owner  certain 
rights  in  the  street.  {Hassan  v.  City  of  liorhester,  07  N.  Y. 
520.  533;  Lahr\.  31.  E.  R,  Co,,  lO-i  id.2«8,  290;  Caj^ter  v. 
iV.  Y.  E.  R.  Co,,  14  Is".  Y.  S.  E.  859.)  Private  rights  appur- 
tenant  to  land  abutting  upon  any  public  street  are  necessarily 
implied  in  the  existence  of  such  streets.  (X.  Y.  Const,  art.  1, 
§  6 ;  1  Black.  Com.  138 ;  2  Kent's  Comm.  320,  326 ;  City  of 
Denver  v.  Bayer,  7  Col.  113 ;  Story  v.  N,  T,  E,  R,  Co,,  90 
N.  Y.  122,  179 ;  Mahady  v.  B,  R,  R,  Co.,  91  id.  148,  153 ; 
Ixihr  v.  M,  E,  R,  Co.,  104  id.  268,  291 ;  Hussner  v.  B.  C. 
R.  R,  Co,,  114  id.  433,  437 ;  In  re  N.  Y,  E.  R,  R.  Co,,  70 
id.  327,  354,  360.)  The  construction,  maintenance  and 
operation  of  the  elevated  railroad  in  Pearl  street  imposed  upon 
tlie  plaintiff's  premises  a  new  and  additional  burden,  and 
created,  as  to  the  plaintiff,  a  private  nuisance.  {B.  i&  P,  R, 
R,  Co,  V.  F.  B,  Church,  108  U.  S.  317;  Cogswell  v.  iV".  Y,, 
JS\  n,&n.R,  R,  Co,,  103  X.  Y.  10 ;  Gardner  v.  Trustees, 
etc,  2  Johns.  Oh.  162 ;  In  re  N,  Y,  E.  R.  R.  Co.,  70  N.  Y. 
327, 354, 360 ;  Lahr  v.  M,  E,  R.  Co.,  104  id.  293.)  The  occupa- 
tion and  use  of  the  projierty  of  an  individual  by  a  railroad 
corporation  is  a  wrongful  act,  and  constitutes  in  the  operation 
of  the  road  a  continuing  nuisance  which  no  lapse  of  time  will 
justify.  A  court  of  equity  at  any  time  will  interpose  and  will 
grant  relief.  {Coming  v.  T,  I,  ck  JT,  Factory,  40  N.  Y. 
191,  206 ;  Uline  v.  .V.  Y  C,  cfe  //.  R.  R,  R.  Co.,  101  id. 
98,  106,  116,  123;  Poiid  v.  M,  E  R.  Co.,  112  id.  186; 
SAepard  v.  31,  R.  Co.,  27  K  Y.  S.  R.  705,  708.)  The  ordier 
and  judgment  of  the  General  Tenn  i^hould  be  affirmed,  and 
judgment  absolute  be  directed  against  the  defendants.  The 
SicKELs— Vol.  LXXVII.    "  2 
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direction  slionld  grant  to  the  plaintiff  the  judgment  demanded 
in  the  complaint.  (Code  Civ.  Pro.  §  191,  snbd.  1 ;  Godfrey 
V.  Mom\  66  ]S".  Y.  250,  253;  Iliscock  v.  Harris,  80  id.  402.) 

Wm.  II,  Amoiix  for  Charles  S.  Iline  and  others.  England 
acquired  title  to  Manhattan  island  by  right  of  original  dis- 
covery, i.  e.,  by  the  voyages  and  discoveries  of  John  and 
Sebastian  Cabot  in  1497  and  1498,  perfected  by  taking  posses- 
sion and  continued  by  assertion  of  ownership.  {Johnson  v. 
Mcintosh,  %  Wlieat  543;  ^Vorcest€r  v.  State  of  Georgia^  % 
Pet.  549.)  Holland  acquired  no  title,  therefore,  by  the  dis- 
covery of  Hudson,  and  had  none  until  it  accjuired  it  by  eon- 
quest  in  1673,  and  this,  by  the  treaty  of  Westminster,  was 
transferred  in  1674  to  the  king  of  Great  Britain.  The  Dutch 
West  India  Company  acquired  no  title  by  purchase  from  the 
Indians,  as  the  latter  had  no  title  which  they  could  grant. 
{Martin  w  Wadilell,  16  Pet.  367;  Town  of  Southampton  \. 
M,  B,  Oyster  Co,,  116  X.  Y.  7.)  As  England  acquired  title 
by  discovery,  not  by  conquest,  the  common  law,  not  the  civil 
law,  became  the  fundamental  law  of  the  province.  {Cayial 
Company  v.  People,  5  Wend.  445  ;  Mortimer  v.  N,  Y,  E.  R. 
R.  Co.,  6  N.  Y.  Supp.  898.)  The  court  will  take  judicial 
notice  of  the  facts  a.s  to  title  established  by  history.  {Hunter 
V.  N.  Y.,  O,  Lk  ir.  R.  R.  Co,,  116  N.  Y.'615.) 

G.  Willett  Van  West  for  James  P.  Kernochan  and  others. 
The  plaintiff,  as  abutting  owner,  has  an  interest  in  the  street 
which  entitles  him  to  compensation.  {Story  v.  N.  Y.  E,  R. 
Co.^,  90  N.  Y.  149 ;  Lahr  v.  M.  E.  R.  Co,,  104  id.  287 ;  Rond 
V.  M.  E  R,  Co.,  112  id.  18S;  Ilussner  v.  B.  E,  R.  Co.,  114 
id.  437 ;  Mahady  v.  Bushwieh  R,  R,  Co.,  91  id.  153 ;  Kane  v. 
JSr.  Y.  E  R.  Co.,  25  X.  Y.  S.  R.  587 ;  Mortimer  v.  N.  Y.  E.  R. 
Co.,  6  K  Y.  Supp.  898;  Iline  v.  N,  Y.  E,  R,  Co,,  7  id. 
464;  Jeioett  v.  U,  E,  R,  Co.,  15  K  Y.  S.  R.  878;  Methodist 
Church  V.  Brooklyn,  46  Hun,  532 ;  MiTburn  v.  Foster,  27  id. 
568;  Caro  v.  M.  E.  R,  Co,,  14  J.  &  S.  165.)  There  was  no 
question  at  the  time  of  the  decision  of  the  Story  case  that 
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abutting  owners  had  some  interests  in  the  streets,  and  that 
whenever  they  suffered  special  damage  different  from  what 
owners  on  other  streets  suffered,  they  had  a  right  of  action. 
(CaU^nan  v.  Oilman^  107  N.  Y.  365 ;.  Coheri  v.  Mayor,  etc.y 
113  id.  352.)  Similar  easements  have  been  held  to  be  pro- 
tected by  the  Constitution.  {Lcungdon  v.  Mayor,  etc.,  93 
K  Y.  129 ;  InreK  Ave.,  81  id.  436;  Sixth  Ave,  v.  A>/r,  72 
id.  330  ;  Briesen  v,  L.  L  B.  R,  Co.,  31  Hun,  112  ;  103  N.  Y. 
645  ;  CogsweU  v.  iT.  Z.,  iY.  //.  cfe  IL  R.  R.  Co.,  Id.  10 ;  Lahr 
V.  M.  K  R.  Co.,  104  id.  293 ;  B.  <&  P.  R.  R.  Co.  v.  F.  B. 
Church,  108  U.  S.  317.)  An  easement  is  created  as  to  streets 
in  the  city  of  New  York  by  the  Dongan  charter  and  the  act 
of  March  7,  1793.  {N.  Y.  JST.  E.  Bank  v.  M.  E.  R.  Co.,  21 
J.  &  S.  501 ;  108  N.  Y.  660 ;  Lahr  v.  M.  E.  R.  Co.,  104  id. 
268;  Story  v.  N.  T.  K  R.  Co.,  90  id.  144;  City  v.  Oswego, 
6  id.  625 ;  Livingston  v.  Mayo?',  etc.,  8  Wend.  99 ;  Wiggins 
V.  Cleary,  49  N.  Y.  348 ;  Cox  v.  James,  45  id.  559 ;  Taylor 
V.  Hopper,  62  id.  649;  In  re  E.  Am.,  81  id.  446;  Coe  v. 
Bearup,  14  W.  D.  256.)  The  plaintiff  is  clearly  entitled  to 
an  injunction  as  to  the  smoke,  cinders,  etc.  {Cogswell  v. 
iT.  T.,  N.  H.  &  H.  R.  R.  Co.,  103  N.  Y.  10 ;  Briescm  v. 
L.  I.  R.  R.  Co.,  Id  645 ;  2  Bliss'  Code  Notes,  100,  183.)  It 
is  immaterial  who  owns  the  soil  of  the  highway.  {City  of 
Denver  v.  Bayer,  7  Col.  113 ;  Oniaha  v.  Rogers,  16  Neb^ 
117 ;  Spencer  v.  Point  Pleasant,  23  W.  Va.  407 ;  Barney  v. 
Keokuk,  94  U.  S.  324,  342;  Street  R.  y.  Cumminsville,  14 
Ohio  St.  541 ;  Cooley  on  Const  Lim.  556 ;  74  Ind.  29 ;  47 
Mich.  393;  29  Minn.  45;  24  N.  J.  L.  592;  58  Ohio,  41;  T 
Atl.  Kep.  146 ;  32  Am.  &  Eng.  E.  Ca^.  251-256.) 

Follett,  Ch.  J.  The  principal  questions  involved  in  this 
appeal  are :  (1)  Has  the  plaintiff,  by  his  ownership  of  a  lot 
abutting  on  Pearl  street,  private  rights  or  rights  of  property 
therein  ?  (2)  Have  the  defendants  taken  or  materially  impaired 
those  rights,  if  any  the  plaintiff  has,  within  the  meaning  of 
the  Constitution  ?  The  term  "  abutting  owner  "  will  be  used 
in  this  judgment  to  denote  a  person  having  land  bounded  ou 
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the  side  of  a  public  street  and  having  no  title  or  estate  in  its 
bed  or  soil,  and  no  interests  or  private  rights  in  tlie  street 
except  such  as  are  incident  to  lots  so  situated.  The  evidence 
upon  which  the  facts  were  found  not  appearing  in  the  record, 
the  findings  of  the  trial  court  must  be  accepted  as  true.  In 
addition  to  the  finding  that  the  plaintiffs  lot  does  not  extend 
beyond  the  line  of  the  street,  it  should  be  noted  that  there  is 
no  finding  that  the  plaintiff  or  any  one  of  his  predecessors  ever 
had  any  title  to  or  estate  in  the  land  whereon  this  street  is 
maintained,  or  any  interest  in  the  street  except  that  of  an 
abutting  owner.  The  view  taken  of  the  rights  of  abutting 
owners  renders  it  unnecessary  to  consider  the  much  debated 
and  interesting  historical  question  as  to  whether  the  island  of 
Manhattan  was,  within  the  law  of  nations,  so  discovered, 
settled,  subjugated  or  possessed  by  tlie  United  Provinces  as  to 
impress  upon  it  and  its  inhabitants  the  law  of  that  country 
and  the  general  rule  of  the  civil  law,  that  the  title  to  the  soil 
of  liighways  and  the  beds  of  public  streets  is  in  the  govern- 
ment. If  the  plaintiff,  by  virtue  of  being  an  abutting  owner, 
has  not  sufiicient  private  rights  or  interests  in  this  street  to 
have  enabled  him  to  have  maintained  an  action  for  the  injuries 
found  to  have  been  inflicted,  or  for  similar  injuries  inflicted 
without  legislative  authority,  then  he  is  without  remedy  in 
this  case.  In  the  cases  about  to  be  referred  to,  the  plaintiffs 
were  not  all  abutting  owners,  but  none  of  them  owned  the  part 
•of  the  street  whereon  the  obstruction  or  encroachment  was 
placed  which  was  the  cause  of  the  injury  complained  of.  In 
Corning  v.  Lmcerre  (6  Johns.  Ch.  439)  the  owner  of  a  lot  on 
Vestry  street  was  held  entitled  to  maintain  an  action  to 
restrain  the  defendant  from  obstructing  the  street.  In  Yan 
Brunt  V.  Aheam  (13  Hun,  388)  the  parties  owned  lots  on 
•Catharine  street  in  Brooklyn.  The  defendant  obstnicted  the 
street  at  a  point  some  distance  from  the  plaintiffs  lot,  causing 
him  special  damages,  and  it  was  lield  that  the  plaintiff  had 
such  a  private  right,  the  right  of  free  ingress  and  egress,  that 
he  could  maintain  an  action  to  recover  his  damages  and 
restrain  the  continuance  of  the  obstruction. 
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In  Croohe  v.  Anderson  (23  Hun,  266)  the  parties  owned  lots 
on  Washington  avenue  in  the  city  of  Brooklyn,  and  the 
defendant  encroached  (not  obstructed)  on  that  part  of  the 
street  which  was  in  front  of  his  lot,  so  that  the  street  was  less 
convenient  for  the  plaintiffs  use  in  going  to  and  from  his  lot,, 
thus  specially  damaging  the  plaintiff,  and  it  was  held  that  he 
could  maintain  an  action  to  abate  the  encroachment. 

In  Jphnninff  v.  Oshame  (34  Hun,  121 ;  102  N.  Y.  441)  the 
plaintiff  was  an  abutting  owner  on  Garden  street  in  the  city 
of  Auburn,  and  the  defendant,  without  legislative  authority, 
maintained  a  railroad  track  in  the  street,  over  which  cars  were 
drawn  by  the  power  of  steam.  It  was  held  that  the  plaintiff 
(he  showing  that  he  had  sustained  special  damages)  had  a 
sufficient  private  right  in  the  street  to  maintain  an  action  to 
restrain  the  operation  of  the  railroad.  The  same  doctrine 
was  held  in  Ilusmer  v.  B.  C.  R,  R,  Co.  (114  K  Y.  433). 

In  CaUanan  v.  Oilman  (107  N.  Y.  360)  two  abutting ' 
owners  on  Vesey  street  in  the  city  of  New  York  were  engaged 
in  business  in  adjoining  stores.  It  was  held  that  the  plaintiff 
could,  by  action,  restrain  the  defendant  from  improperly 
obstructing  the  sidewalk  by  using  a  temporary  bridge  or 
plankway  by  which  goods  were  taken  from  and  into  the  store, 
and  thus  causing  a  special  injury  or  damage  to  the  plaintiff. 

In  Stetson  v.  Faxon  (19  Pick.  147)  the  parties,  owned 
adjoining  lots  in  the  city  of  Boston,  which  were  bounded 
north  by  Ann  street  and  south  by  a  street  running  along  the 
north  side  of  Market  square.  The  city  laid  out  a  new  street 
south  of  the  last  mentioned  one,  and  sold  to  the  defendant  the 
land  between  his  lot  and  the  new  street,  which  had  formed  a 
part  of  the  old  street  The  defendant  erected  fences  and! 
buildings  on  the  land  so  purchased  which  impaired  the  value 
of  the  plaintiff's  property  by  rendering  it  less  convenient  ob 
access  and  obscuring  the  view.  In  an  action  to  recover  dam- 
ages it  was  held  that  the  old  street  not  having  been  legally 
discontinued,  the  defendant  was  liable.  The  principle  run- 
ning through  these  cases  has  been  maintained  in  England 
for  at  least   200  years.       {Maynell  v.  Saltmarsh^  1   Keb. 
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«47;  Fritz  v.  Ilohson,  L.  R  [14  <:)1l  Div.]  542.)  The  same 
rule  has  been  held  applicable  to  country  highways  {Piei^ce 
V.  Dart,  7  Cow.  609;  Hood  v.  Smith,  5  Wkly.  Dig.  117), 
and  has  received  the  sanctipn  of  the  courts  of  most  of  the 
states  of  the  union.  (Angell  on  Highways,  §  285.)  These 
cases  do  not  rest  on  the  fact  tliat  the  wrongs  happened  to 
amount  to  public  nuisances,  for  no  person  can  maintain 
a  private  action  for  the  recovery  of  damages  against  the 
•creator  or  maintainer  of  a  public  nuisance  unless  it  occa- 
sions him  special  damages  by  an  immediate  injury  to  his 
person  or  property,  or  by  a  consequential  injury  to  his  prop- 
erty. {Lansing  v.  Smith,  8  Cow.  146 ;  4  Wend.  10 ;  Wood 
on  Nuis.  655.)  All  of  tliese  cases  were  for  the  recovery 
of  consequential  damages  to  real  property  bounded  by  the 
side  or  center  of  the  street,  or  for  the  recovery  of  such  dam- 
ages sustained  by  occupants  of  such  property,  and  in  none 
of  the  cases  were  the  obstructions  or  encroachments  on  or 
opposite  to  the  property  of  the  plaintiff.  There  are  important 
differences  between  the  case  at  bar  and  those  cited.  In  the 
cases  referred  to,  the  acts  which  were  held  to  be  actionable 
wholly  or  partly  obstructed  the  streets  and  rendered  the  proi> 
ei*ty  of  the  plaintiffs  less  accessil)le,  and  none  of  them  were 
done  pursuant  to  legislative  authority ;  while  in  the  case  at 
bar  the  acts  complained  of  were  done  pursuant  to  such 
authority,  and  do  not,  as  found  by  the  court,  impair  in  any 
substantial  degree  the  accessibility  of  the  plaintiff's  premises. 
But  these  cases  do  establish  the  principle  that  the  owner  of  a 
lot  on  a  public  street,  whether  it  extends  across  to  the  center, 
or  only  to  the  side  of  the  street,  has  incorporeal  private  rights 
therein  which  are  incident  to  his  property  which  may  be  so 
impaired  as  to  entitle  him  to  damages.  If  this  be  not  so,  it  is 
difficult  to  see  how  he  can  maintain  any  action  except  such  as 
•can  be  maintained  by  a  stranger  for  an  immediate  injury  to 
person  or  property  caused  by  an  obstruction  while  lawfully 
traveling  in  the  street.  The  judgments  in  Story  v.  N.  Y,  E. 
R.  a.  Co.  (90  N.  Y.  122)^  Lahr  v.  J/.  E.  li.  Co,  (104  id. 
268)  seem  to  compel  this  conclusion.     In  St</ry^8  case  import- 
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ance  was  given  to  the  language  of  a  covenant  contained  in 
the  grants  dividing  and  conveying  the  lots  forming  a  larger 
tract  owned  and  granted  by  the  city  (of  which  Story^s  lot 
was  a  part),  and  to  chapter  86  of  the  Eevised  Laws  of 
1813,  under  which  tlie  street  was  laid  out.  But  the  judg- 
ment in  Zakr's  case  was  not  placed  on  the  ground  that  any 
rights  in  or  to  the  bed  of  the  street  had  been  granted  or 
reserved  to  him,  or  to  any  of  his  predecessors;  and  it  wa.s 
held,  some  force  being  given  to  the  act  of  1813,  that  he  had 
rights  of  property  iTi  thev  street. 

The  learned  judges  who  delivered  the  dissenting  opinions 
in  Storj/B  case  did  not  deny,  but  rather  assumed  that  the 
abutting  owner  had  rights  of  property  in  the  street,  and  held 
that  those  of  the  public  were  paramouxit,  that  the  rights  of 
both  arose  and  existed  by  virtue  of  the  same  authority,  and 
that  those  of  the  abutting  owner  could,  by  legislative  and 
municipal  action,  be  further  subordinated  to  the  rights  of  the 
public  for  the  purpose  of  aflEording  additional  and  necessaiy 
facilities  for  the  transportation  of  persons  and  property  through 
the  street.  Since  Story's  case  was  decided,  questions  akin  to 
the  one  under  consideration  have  been  discussed  by  the  Court 
of  Appeals.  In  Mahady^a  case  (91  N.  Y.  153),  Andrews,  J., 
in  delivering  the  opinion  of  the  court,  said :  "  The  plaintiff, 
though  an  abutting  owner  simply,  the  fee  of  the  street  being 
in  the  city,  was  entitled  to  the  use  of  the  street,  and  neither 
the  legislature  nor  the  city  could  devote  it  to  purposes  incon- 
sistent with  street  uses,  without  compensation,  according  to 
the  principle  of  Story  v.  N.  T.EB.  E.  Co.  (90  N.  Y.  122)/' 
Again,  the  same  learned  judge,  in  delivering  the  opinion  in 
PimcTs  case  (112  N.  Y.  188),  said:  "The  Story  case  (90 
N.  Y.  122),  established  the  principle  that  an  abutting  owner 
on  streets  in  the  city  of  New  York  possesses,  as  incident  to 
such  ownership,  easements  of  light,  air  and  access  in  and  from 
the  adjacent  streets,  for  the  benefit  of  his  abutting  lands,  and 
that  the  appurtenant  easements  and  outlying  rights  constitute 
private  property  of  which  he  cannot  be  deprived  without 
compensation," 
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In  Powers  v.  3f.  li.  Co.  (120  ^.  T.  178),  Brown,  J.,  in 
his  opinion,  said :  "  The  facts  of  the  Story  case  were  not 
broad  enough  to  necessarily  cover  the  case  of  an  abutting 
owner  whose  only  property  in  the  street  was  an  easement  for 
light,  air  and  access,  and  hence  the  right  of  such  owners  to 
maintain  actions  for  damages  was  not  finally  set  at  rest  until 
the  decision  in  Lahr  v.  J/.  E.  R.  CoP  The  cases  last  cited 
did  not,  perhaps,  involve  the  question  discussed  in  the  remarks 
quoted ;  but  it  cannot  be  assumed  that  they  were  made  witli- 
out  deliberation,  for  since  Story's  case  this  precise  question 
has  been  much  debat'^d  and  hardly  out  of  the  minds  of  the 
judges  of  the  court  of  last  resort. 

The  judgments  for  damages  which  have  been  recovered  and 
sustained  against  the  elevated  roads  do  not  and  cannot  rest  on 
the  ground  that  the  roads  are  public  nuisances,  for  they  were 
constructed  pursuant  to  statutes ;  and  besides,  as  before  stated, 
a  public  nuisance  does  not  create  a  private  cause  of  action, 
unless  a  private  right  exists  and  is  specially  injured  by  it. 
The  only  remaining  ground  upon  which  they  can,  and  do  stand, 
is  tliat  by  the  common  law  the  plaintiffs  had  private  rights  in 
the  streets  before  the  roads  were  built  or  authorized  to  be 
built.  It  is  clear,  we  think,  that  these  rights  were  not  created 
by  the  statutes  under  which  the  corporations  were  organized, 
nor  by  the  construction  of  the  roads ;  nor  do  they  exist  by 
force  of  the  judgment  in  Story's  case;  but  they  existed 
anterior  to  the  construction  of  the  roads,  and  have  simply 
been  defined  and  protected  by  the  decisions  made  in  the 
litigations  against  tliese  coqiorations. 

It  being  established  that  an  abutting  owner  has  property 
rights  in  the  streets  and  that  an  action  could  have  been  main- 
tained against  the  defendants  for  the  recovery  of  the  damages 
caused  by  their  acts,  had  they  been  done  without  legislative 
authority,  it  becomes  material  to  inquire  whether  such  right 
of  action  is  cut  off  because  the  road  was  constructed  pursuant 
to  such  authority. 

The  Constitution  of  this  state  provides :  "  Nor  shall  private 
property  be  taken  for  public  use  without  just  compensation." 
(Art.  1,  §  6.) 
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It  is  settled  by  Storifs  case  and  Lahr^s  case  that  such  rights 
as  the  plaintiflf  has  in  Pearl  street  "are  private  property" 
within  the  meaning  of  the  constitutional  provision  quoted; 
and  these  cases  also  hold  that  by  the  construction  and  opera- 
tion of  an  elevated  road  in  the  street  in  front  of  an  owner's 
premises,  his  rights  are  "  taken  for  public  use,"  within  the 
meaning  of  the  Constitution.  It  follows  that  the  authority 
conferred  by  the  legislature  to  construct  the  road  is  not  a 
defense  to  ilie  action. 

Fobes  V.  R.,  W.  dk  O.  li.  R,  Co.  (121  N.  Y.  505)  does  not 
decide  that  an  abutting  owner  has  not  vested  rights  to  light, 
air  and  access  in  a  public  street,  which  are  incident  to  his  lot 
and  wliich  are  private  property,  within  the  meaning  of  the  Con- 
stitution ;  but  that  the  ojieration,  pui*suant  to  legislative  author- 
ity, by  the  defendant  of  its  steam  railroad  on  tlie  grade  of  the 
street  which  was  at  about  the  natural  surface  of  the  ground,  was 
not  on  actionable  invasion  of  the  abutter's  right.  The  learned 
judge  who  wrote  the  opinion  in  that  case,  thus  defined  the 
limits  of  the  question  to  be  discussed :  "  It  (defendant)  admits 
that  plaintiff  had  an  easement  in  that  street,  but  it  denies  that 
it  has  occupied  or  appropriated  it.  Whether  it  has  taken  any 
portton  of  the  plaintiff's  easement  in  the  street  in  question,  is 
what  the  defendant  asks  shall  be  decided  by  us,  and  it  denies 
in  ioto  any  taking  whatever  of  the  plaintiff's  property  or  any 
portion  thereof." 

The  conclusion  which  we  arrive  at  is,  that  the  erection 
and  operation  of  the  elevated  road  in  Pearl  street  innnediately 
in  front  of  the  plaintiff's  premises  in  tlie  manner  and  with  the 
effect  described  in  the  jfindings  of  fact,  was  a  material  impair- 
ment of  the  plaintiff's  right  of  property,  for  which  he  is  enti- 
tled to  recover  compensation  for  the  damages  inflicted. 

It  is  lu-ged  that  if  the  plaintiff  ever  had  a  right  of  action,  it 
has  been  lost  by  his  acquiescence  in  the  construction  and  use 
of  the  road  by  defendant.  It  is  found  that  when  the  road  was 
being  built  through  this  street  the  plaintiff  forbade  the  New 
York  Elevated  Kailroad  Company  to  construct  it,  and  threat- 
ened that  corporation  with  litigation,  but  began  no  action  until 
SicKELs— Vol.  LXXVII.        3 
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this  suit  was  commenced,  and  in  tlie  meantime  he  has  occafi* 
ionally  been  a  fare-paying  passenger  on  the  road.  Had  this 
action  been  brought  in  equity  solely  for  the  purpose  of  com- 
pelling the  defendants  to  remove  their  structure,  and  if  all 
persons  having  such  interests  in  the  elevated  road  as  would 
entitle  them  to  be  heard  before  such  relief  could  be  granted, 
were  parties  to  the  action,  personally,  or  representatively,  this 
question  might  require  some  consideration ;  but  in  an  action 
for  the  recovery  of  damages,  the  conduct  of  the  plaintiff,  as 
found  by  the  court,  and  his  delay  in  brinsping  the  action,  is 
not  a  defense. 

The  order  should  be  affirmed  and  judgment  absolute  ren- 
dered against  the  appellants,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Mabqabet  Bohan,   Respondent,   v.  The   Pobt  Jebvis  Gas- 
LiGHT  Company,  Appellant. 

One  carrying  on  a  lawful  business  on  his  premises  in  such  a  manner  as 
to  prove  a  nuisance  to  his  neighbor,  is  liable  in  damages. 

It  is  not  necessary  to  the  right  of  action,  that  the  neighbor  be  driven  from 
his  dwelling;  it  is  enough  that  his  enjoyment  of  life  and  property  is 
rendered  uncomfortable. 

Although  the  acts  complained  of  are  inseparably  connected  with  the  carry- 
ing on  of  the  business  itself,  and  the  resulting  damages  a  necessary  con- 
sequence, if  those  acts  constitute  a  nuisance  per  »),  it  is  not  necessary  to 
show  negligence  in  order  to  sustain  a  recovery 

Every  person  is  bound  to  make  a  reasonable  use  of  his  property,  having 
respect  for  his  neighbor's  right;  a  use  which  produces  destructive  vapors 
and  noxious  smells,  resulting  in  material  injury  to  the  property  and  the 
comfort  of  those  dwelling  in  the  neighborhood,  is  not  reasonable,  and 
is  a  nuisance  per  se. 

As  a  general  rule,  corporations  authorized  by  statute  to  carry  on  a  busi- 
ness, although  it  may  be  of  a  quasi  public  character,  are  under  the 
same  obligations  to  make  a  reasonable  use  of  their  property  and  to 
respect  the  rights  of  others  as  are  citizens. 

While  the  Legislature  may  authorize  acts,  which  would  otherwise  be  a 
nuisance,  when  they  affect  or  relate  to  matters  in  which  the  public  have  an 
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interest  or  over  wlilch  they  have  control,  the  statutory  authority  which 
affords  immunity  for  such  acts  must  be  express,  or  a  clear  and  unquestion- 
able implication  from  powers  expressly  conferred,  and  it  must  appear 
that  the  legislature  contemplated  the  doing  of  the  very  act  which  occa- 
sioned the  injury. 

Even  in  such  case,  while  the  legislative  authorization  exempts  from 
liability  to  suits  civil  or  criminal  at  the  instance  of  the  state,  it  does  not 
affect  the  claim  of  a  private  citizen  for  damages  for  any  special  incon- 
venience or  discomfort  not  experienced  by  the  public  at  large. 

Defendant  was  incorporated  under  the  general  statute  of  the  state  pro- 
viding for  the  organization  of  gas-light  companies  (Chap.  87,  Laws  of 
1848).  For  many  years  it  manufactured  gas  and  conducted  its  business 
without  annoyance  to  anyone.  In  1880  for  the  sake  of  economy,  as 
alleged,  it  adopted  a  new  process,  and  thereafter  manufactured  its  gas 
from  naphtha,  which  emitted  disagreeable  and  offensive  odors.  In  an 
action  brought  by  plaintiff,  an  adjoining  land  owner,  to  recover  damages 
for  an  alleged  interference  with  the  use  and  enjoyment  of  his  property 
caused  by  said  odors,  and  to  restrain  their  further  emission,  there  was 
no  proof  of  a  defective  construction  of  defendant's  works  or  of  negli- 
gence in  the  operation  and  maintenance,  and  it  appeared  that  the  odors 
were  inseparably  connected  with  the  manufacture  of  gas  by  the  pro- 
cess used.  The  court  charged  the  jury  that  the  question  for  them  to 
determine  was:  **  Did  the  odor  pollute  the  air  so  as  to  substantially  render 
plaintiff's  property  unfit  for  comfortable  enjoyment?  "  Held  (Follktt, 
Ch.  J.,  and  Haioht,  J.,  dissenting),  no  error;  and,  the  jury  having  found 
for  the  plaintiff,  that  the  act  complained  of  constituted  a  nuisance  p^M?. 

Raddiffv,  Mayw^eic,  (4  N.  Y.  IdS);  Transportation  Co.  v.  Chicago  (00  U.  S. 
635);  BeUinger  v.  K  T,  C.  R.  R.  Co.  (23  N.  Y.  42),  distinguished. 

Reported  below,  45  Hun,  257. 

(Argued  March  14,  1800;  decided  October  7,  1800.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  2,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  denied  a  motion  for  a 
new  trial  upon  the  minutes. 

This  action  was  brought  to  recover  damages  for  the  main- 
tenance by  defendant  of  an  alleged  nuisance  upon  its  premises 
and  to  restrain  its  continuance. 

The  amended  complaint,  after  setting  out  the  incorporation 
of  the  defendant  and  that  it  was,  and  for  several  years  prior  to 
the  commencement  of  the  action  had  been,  engaged  in  the 
manufacture  of  gas,  and  that  the  plaintiff  and  defendant  were 
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owners  of  adjoining  property,  alleged  "  That  about  the  year 
1880,  the  defendant  erected  a  new  tank  for  the  purpose  of  it» 
gaa-works  on  its  said  premises,  the  southern  side  of  which 
stands  within  a  few  feet  of  plaintilFs  premises.  That  about 
the  year  1880,  the  defendant  began,  and  ever  since  has  and 
still  does  manufacture  its  gas  at  said  works  from  naphtha,  and 
that  said  tank  was  and  still  is  used  to  store  said  naptha  for  tlie 
purposes  aforesaid.  That  naphtha  is  an  offensive,  noxious, 
unhealthy  and  sickening  mineral  substance,  destructive  to  the 
health  and  comfort  of  those  required  to  be  and  remain  in  close 
proximity  to  it.  That  said  tank  was  erected  and  is  main- 
tained in  a  negligent  and  unskillful  manner  and  by  reason  of 
the  negligence  and  want  of  care  upon  the  part  of  the  defend- 
ant in  the  construction,  use  of  and  maintenance  of  said  tank 
*  *  *  and  also  by  reason  of  the  erection  and  use  of  said 
tank  and  said  works  and  the  negligent  and  imskillful  manu- 
facture of  gas  from  naphtha,  the  defendant  has  since  1880,  and 
still  does  maintain  a  nuisance  injurious  to  the  comfort  and 
enjoyment  of  the  plaintiff,  and  injurious  to  the  rental  value  of 
the  said  premises." 

The  defendant  in  its  answer  admitted  the  erection  of  the 
tank  and  that  it  was  engaged  in  manufacturing  gas  from 
najihtha,  and  alleged  tliat  it  used  naphtlia  because  it  was  more 
economical  than  coal,  and  denied  negligence  in  the  erection  of 
its  works  or  in  the  conduct  of  its  businesc.  It  alleged  that  ita 
business  was  carried  on  with  all  practicable  care  and  skill,  and 
by  the  use  of  the  most  improved  machinery  and  the  employ- 
ment of  skillful  and  competent  persons.  That  it  was  engaged 
in  a  lawful  business  authorized  by  the  statutes  of  the  state, 
and  that  its  gas  was  used  in  lighting  the  streets  and  public 
places  of  the  village  of  Port  Jervis,  and  that  the  consequences 
to  the  plaintiff  therefrom  were  such  as  necessarily  arose  from 
the  prosecution  of  its  business. 

It  appeared  on  the  trial  that  defendant  had  been  engaged  in 
manufacturing  gas  on  the  premises  in  question  since  1860. 
Prior  to  1880,  it  manufactured  gas  from  coal,  but  since  August 
of  that  year  all  its  gas  was  manufactured  from  naphtha. 
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The  plaintiff  gave  no  evidence  of  negligence  on  the  part  of  ', 
the  defendant  either  in  the  construction  or  maintenance  of  its  I 
works  or  the  conduct  of  its  business. 

For  the  failure  to  give  such  proof,  the  defendant  moved  to 
dismiss  the  complaint,  which  was  denied  and  an  exception 
was  taken. 

Further  facts  appear  in  the  opinion. 

Lewis  K  Carr  for  appellant.  There  was  error  in  the  dis- 
position .of  the  case  by  the  trial  court  in  holding  that  the 
plaintiff  could  recover,  under  the  pleadings,  without  proof  of 
negligence  either  in  the  construction,  operation,  management 
or  use  of  the  defendant's  works.  {Osirander  y.  ConJcey^  20 
Hun,  421 ;  JK  M.  Co.  v.  CampheU,  13  Abb.  Pr.  86,  92 ;  Saiida 
V.  Calhms,  30  How.  Pr.  1  ;  DeGraw  v.  Ehnore,  50  N.  Y.  1, 
5 ;  Boss  V.  Mather^  51  id.  108,  110  ;  Mc Michael  v.  Kilmer y 
.76  id.  36;  BavTies  v.  Quigley,  59  id.  265,  268;  Bernhard  v. 
SeU^ncm^  54  id.  661 ;  Pecple  v.  Dennison^  19  Hun,  137, 146  ; 
80  N.  Y.  656 ;  84  id.  272 ;  Tracy  v.  An\es,  4  Lans.  500,  506 ; 
Southwickv.  K  Banlc.U  K  Y.  420,  428,  429;  Walte)^  v. 
Beiinetty  16  id.  250 ;  Moore  v.  Nolle,  53  Barb.  425.)  Aside, 
however,  from  the  question  of  the  right  to  recover  on  the 
proof  before  the  court  under  the  complaint,  is  the  far  graver 
question  of  the  right  to  recover  at  all  for  consequential  injuries 
flowing  from  the  prosecution  of  the  defendant's  business  in 
the  absence  of  proof  of  negligence.  In  holding  that  such 
recovery  might  be  had  the  trial  court  fell  into  error.  (Laws 
of  1848,  chap.  37;  3  R.  S.  [8th  ed.]  2075,  2080;  Laws  of 
1859,  chap.  311 ;  4  N.  Y.  195;  23  id.  42;  Moyer  v.  B.  B. 
Co.y  88  id.  351,  356;  Wilson  v.  Mayor^  etc.^  1  Den.  595;  SeU 
den  V.  a  Co.,  29  N.  Y.  634,  641 ;  Wood  v.  T,  Co,,  71  id.  81, 
84 ;  SweU  v.  City  of  Troy,  62  Barb.  630,  633 ;  Barnes  v.  S. 
S.  B.  B.  Co,,  2  Abb.  [K  S.]  415,  418 ;  In  re  P,  <J6  T  B.  B. 
Co.,  6  Whart.  25,  36 ;  Gra^it  v.  Cmirter,  24  Barb.  232 ;  Brake 
V.  B.  B.  Co.,  7  id.  508.)  An  act  which  the  law  authorizes, 
done  with  due  care,  cannot  be  a  nuisance.  ( Uline  v.  N.  Y. 
a  cfe  H.  B.  B.  B.   Co.,   101  K   Y.  98,  107;   Davis  v. 
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Ma/f/or,  etc.,  U  id.  506,  524 ;  Kdlinger  v.  R.  R,  Co.,  50  id. 
206,  210;  B.,  etc.,  G.  L.  Co.  v.  Richardson,  63  Barb.  437, 
449;  B.,  etc.,  G.  L.  Co.  v.  Calkins,  62  K  Y.  386;  Beehman 
V.  R.  R.  Co.,  3  Paige,  45;  18  Wend.  9;  Todd  v.  Austin,  34 
Conn.  78 ;  Scudder  v.  T.  D.  F.  Co.,  1  Saxton'sCh.  694;  Munn 
V.  Illinois,  94  U.  S.  113 ;  Talbot  v.  Hudson,  16  Gray,  417 ; 
N.  O.  G.  Co.  V.  Z.  L.  Co.,  115  U.  S.  650,  669 ;  Laws  of  1859, 
chap.  311,  §  6 ;  People  ex  rel.  v.  M.  G.  L.  Co.,  45  Barb.  136, 
137 ;  Shepard  v.  M.  G.  Z.  Co.,  6  Wis.  539 ;  70  Am.  Dec.  479, 
481,  482,  483,  486,  487;  WiUiamsY.  G.  Co.,  52  Mich.  499  ;  50 
Am.  Rep.  266 ;  C.  G.  Co.  v.  ScoU,  L.  R.  [10  Q.  B.  Div.]  400. 

John  W.  Lyon  for  respondent  The  plaintiff  is  entitled  to 
have  the  tise  of  her  property  unmolested  by  odors  created  by 
the  manufacture  of  gas  by  the  defendant,  and  for  the  creation 
and  maintenance  of  such  odors  the  defendant  is  liable  for 
damages  to  the  plaintiff.  {CogsweU  v.  N.  Y.,  N.  II.  <&  H. 
R.  R.  Co.,  103  N.  Y.  10 ;  Dunsbach  v.  HMister,  49  Hun, 
352 ;  FUson  v.  Crawford,  23  N.  Y.  S.  R.  335 ;  Robinson  v. 
Smith,  25  id.  647 ;  Franois  v.  ShoiUJcopf,  53  K  Y.  152 ; 
Chapmam,  v.  City  of  Rochester,  110  id.  273 ;  B.  Church  v. 
S.  (&  T  R.  R.  Co.,  5  Barb.  79;  Fish  v.  Bodge,  4  Den.  311 ; 
McKeon  v.  See,  51  K  Y.  300  ;  DuBois  v.  Budion^,  15  Abb. 
Pr.  446 ;  CaUin  v.  Valentine,  9  Paige,  573 ;  Brady  v.  Weeks, 
3  Barb.  157;  Beir  v.  Cooks,  22  Wkly.  Dig.  121 ;  Carhart  v. 
A.  G.  L.  Co.,  22  Barb.  297 ;  Campbell  v.  Seaman,  63  K  Y. 
568 ;  MuUigan  v.  Elias,  12  Abb.  [N.  S.]  259 ;  M.  G.  Co.  v. 
Barker,  36  How.  Pr.  233.)  It  is  not  necessary  that  the  plain- 
tiff should  be  driven  from  her  dwelling.  It  is  enough  that 
the  enjoyment  of  life  and  property  l>e  rendered  imcomfort- 
able.  {Fish  v.  Dodge,  4  Den.  311;  Catlin  v.  Valentine,  9 
Wend.  575 ;  Carhart  v.  A.  G.  Z.  Co.,  22  Barb.  297 ;  MuUi^ 
gan  v.  Elias,  12  Abb.  [K  S.].259;  Dorr  v.  G.  Co.,  18  Hun, 
274.)  Relief  will  not  be  denied  the  plaintiff  on  the  ground 
that  the  nuisance  existed  before  plaintiff  acquired  the  property 
or  built  her  house,  unless  continued  long  enough  to  establish 
a  prescriptive  right     (MuUigan  v.  Elias,  12  Abb.  [N.  8.] 
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259 ;  JEToward  v.  Zee,  3  Sandf .  284 ;  Leona/rd  v.  Spencer,  108 
N.  Y.  347.)  The  denial  of  defendant's  motion  to  set  aside  the 
verdict  of  the  jury  presents  no  error.  {Cogswell  Case,  103 
N.  Y.  10 ;  Dmisbach  v.  HoUister,  49  Hun,  352 ;  Filson  v. 
Crawford,  23  N.  Y.  S.  E.  335  ;  Rohimon  v.  Smith,  25  id.  647.) 

Beown,  J.  The  plaintiff  made  no  complaint  of  the  exist- 
ence of  a  nuisance  upon  defendant's  property  prior  to  1880, 
when  defendant  first  introduced  the  use  of  naphtha  in  the 
manufacture  of  its  gas,  and  it  was  a  disputed  question  on  the 
trial,  upon  which  there  was  a  strong  conflict  of  testimony, 
whether  the  smells  from  the  defendant's  works,  after  it  began 
to  use  naphtha,  were  more  offensive  than  when  it  used  coal. 

This  question,  it  must  be  assumed,  the  jury  determined  in 
favor  of  the  plaintiff's  contention. 

The  court  charged  the  jury  that,  to  constitute  a  nuisance,  it  i 
was  essential  that  the  smells  and  odors  from  the  defendaht's 
works  should  be  sufficient  "  to  contaminate  and  pollute  the 
air  and  substantially  interfere  with  the  plaintiff's  enjoyment 
of  her  property,"  and  that  the  question  for  them  to  determine 
was:  "Did  the  odor  pollute  the  air  so  as  to  substantially 
render  plaintiff's  property  unfit  for  comfortable  enjoyment."  \ 
An  exception  was  taken  by  the  defendant  to  this  part  of  the 
charge. 

The  rule  stated  by  the  learned  judge  was  in  accordance  with 
all  the  authorities.  If  one  carry  on  a  lawful  trade  or  business 
in  such  a  manner  as  \f)  prove  a  nuisance  to  his  neighbor,  he 
must  answer  in  damages,  and  it  is  not  necessary  to  a  right  of 
action  that  the  owner  should  be  driven  from  his  dwelling ;  it  is 
enough  that  the  enjoyment  of  life  and  property  be  rendered 
uncomfortable.  {Rex  v.  WhiU,  1  Burr,  337  ;  S,  IL  S.  Co.  v. 
Tipping,  11  H.  L.  Cas.  642 ;  Fish  v.  Dod^e,  4  Denio,  311  ; 
CaiLvn  v.  Valentine,  9  Paige,  575  ;  CampheU  v.  Seaman,  63 
N.  Y.  568 ;  CogfnodlY.  N,  Y.,  K  H.  <&  H.  R.  R.  Co.,  103  id. 
10 ;  Wood  on  Nuis.  §  497.) 

It  was  claimed  by  the  defendant,  and  the  court  refused  a 
request  to  charge,  "  that  unless  the  jury  should  find  that  the 
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works  of  the  defendant  were  defective,  or  that  they  were  out 
of  repair,  or  that  the  persons  in  charge  of  manufacturing  gas 
at  these  works  were  unskillful  and  incapable,  their  verdict 
should  l)e  for  the  defendant ; "  and  "  that  if  the  odors  which 
aflfect  the  plaintiff  are  those  that  are  inseparable  from  the 
manufacture  of  gas  with  the  most  approved  apparatus  and 
with  the  utmost  skill  and  care,  and  do  not  result  from  any 
defects  in  the  works,  or  from  want  of  care  in  their  manage- 
ment, the  defendant  is  not  liable."  An  exception  to  this  ruling 
raises  the  principal  question  discussed  in  the  case. 

While  every  person  has  exclusive  dominion  over  his  own 
property  and  may  subject  rt  to  such  uses  as  will  subserve  his 
wishes  and  private  interests,  he  is  bound  to  have  respect  and 
regard  for  his  neighbor's  rights. 

The  maxim  "  Sic  ntere  tuo  ut  aliemim  non  J<ieda8 ''  limits 
his  powers.  lie  must  make  a  reasonable  use  of  his  property, 
and  a  reasonable  use  can  never  be  construed  to  include  those 
uses  which  produce  destructive  vapors  and  noxious  smells,  and 
that  result  in  material  injury  to  the  property  and  io  the  com- 
,  fort  of  the  existence  of  those  who  dwell  in  the  neighborhood. 

The  reports  are  jfilled  with  cases  where  this  doctrine  has 
been  applied,  and  it  may  be  confidently  asserted  that  no 
authority  can  be  produced,  holding  that  negligence  is  essential 
to  establish  a  cause  of  action  for  injuries  of  such  a  character. 
A  reference  to  a  few  authorities  will  sustain  this  assertion. 

In  Campbell  v.  Seaman  {supra)  there  was  no  allegation  of 
negligence  in  the  complaint,  and  there  was  an  allegation  of 
due  care  in  the  answer.  There  was  no  finding  of  negligence, 
and  this  court  affirmed  a  recovery. 

In  Heeg  v.  Licht  (80  N.  Y.  579),  an  action  for  injuries  aris- 
ing from  the  explosion  of  fire-works,  the  trial  court  charged 
the  jury  that  they  must  find  for  the  defendant,  "  unless  they 
found  that  the  defendant  carelessly  and  negligently  kept  the 
gunpowder  on  his  premises.'^  And  he  refused  to  charge  upon 
the  plaintiff's  request  "  that  the  powder  magazine  was  dan- 
gerous in  itself  to  plaintiff,  and  was  a  private  nuisance,  and 
defendant  was  liable  to  the  plaintiff,  whether  it  was  carelessly 
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kept  or  not"  There  was  a  verdict  for  the  defendant,  and 
this  court  reversed  the  judgment,  holding  that  the  charge  was 
erroneous.  In  Cogswdl  v.  JV.  Y.  (&  N.  H.  R.  li.  Co.  {8upra\ 
the  Special  Term  found,  as  facts,  that  in  the  construction  of 
the  engine-house  and  coal-bins,  and  in  the  use  of  its  premises 
the  defendant  exercised  due  care,  so  far  as  the  same  was  prac- 
ticable, and  it  refused  to  find,  upon  .  plaintiffs  request,  "  tliat 
in  the  construction  of  the  engine-house,  chimney,  smoke-pipe 
and  coal-bins,  it  had  not  exercised,  and  does  not  now  exercise, 
such  reasonable  and  proper  care  as  was  necessary  not  to  injure 
the  plaintiffs  property."  A  judgment  for  the  defendant  was 
reversed,  this  court  holding  that  the  engine-house  as  used  was 
a  nuisance,  and  that  it  was  not  an  answer  to  the  action  that 
the  defendant  exercised  all  practicable  care  in  it*  management. 
In  Pottatown  Gas  Co.  v.  Murphy  (39  Penn.  St.  257),"  the 
charge  of  the  court,  and  the  refusals  to  charge,  were  very 
similar  to  the  charge  in  this  case.  The  Supreme  Court  of 
Pennsylvania  overruled  the  exceptions,  holding  that  negligence 
was  not  essential  to  a  right  of  recovery.  To  the  same  eflfecteee 
Cleveland  v.  C  G,  Z.  Co.  (20  N.  J.  Eq.  201) ;  6.  G.  Z.  cfe  C  Co, 
V.  Thompson  (39  111.  598)  ;  Wood  on  Nuis.  (2d  ed.)  §  553. 

The  principle,  that  one  cannot  recover  for  injuries  sustained 
from  lawful  acts  done  on  one's  own  property  iv'ithout  negli- 
gence and  without  malice,  is  well  founded  in  the  law.  Every 
one  has  the  right  to  the  reasonable  enjoyment  of  .his  own 
property,  and  so  long  as  the  use  to  which  he  devotes  it  violates 
no  rights  of  others,  there  is  no  legal  cause  of  action  against  him. 

The  wants  of  mankind  demand  that  property  be  put  to 
many  and  various  uses  and  employments,  and  one  may  have, 
upon  his  property,  any  kind  of  lawful  business,  and  so  long 
as  it  is  not  a  nuisance,  and  is  not  mana^d  so  as  to  become 
such,  he  is  not  responsible  for  any  damage  that  his  neighbor 
accidently  and  unavoidably  sustains.  Such  losses  the  law 
regards  as  damnum  ahsque  inju^'ia.  And  under  this  prin- 
ciple, if  the  steam  boiler  on  the  defendant's  property,  or  the 
gas  retort,  or  the  naphtha  tanks  had  exploded  and  injured  the 
plaintiffs  property,  it  would  have  been  necessary  for  her  to 
SicKELS— Vol.  LXXVII.        4 
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prove  negUgence,  on  the  defendant's  part,  to  entitle  her  to 
recover.     {Losee  v.  Bucharman^  51  N.  Y.  476.) 

But  where  the  damage  is  the  necessary  consequence  of  just 

what  the  defendant  is  doing,  or  is  incident  to  the  businesB 

;  itself,  or  the  manner  in  which  it  is  conducted,  the  law  of 

I  negligence  has  no  application  and  the  law  of  nuisance  applies. 

I  {Ilay  V.  Cohoes  Co.,  2  N.  Y.  159 ;  McKeori  v.  See^  51  id.  300.) 

The  exception  to  the  refusal  to  charge  the  first  proposition 
above  quoted  was  not,  therefore,  well  taken. 

It  is  contended,  however,  by  the  defendant,  that  the  acts  of 
the  legislature  relating  to  gas  companies  are  a  protection  from, 
liability  for  consequential  injuries  flowing  from  the  mana- 
facture  of  gas,  or  the  prosecution  of  the  business,  when  want 
of  care  forms  no  element  of  the  cause  of  injury,  and  it  is 
sought  to  apply  to  this  case  the  broad  principle  that  that 
which  the  law  authorizes  cannot  be  a  nuisance,  although  it 
may  occasion  damages  to  individual  rights  and  property. 

The  cases  cited  to  sustain  this  proposition  are  ones  where 
municipal  corporations  were  engaged  in  grading  and  improving 
public  streets  and  highways.  {Radcliff  v.  Mayor,  eic,^  4  N.  Y. 
195;  Transportation  Co.  v.  Chico/go,  99  U.  S.  '635.)  Or 
where  the  act  causing  the  injury  was  done  by  corporations  in 
the  construction  of  works  upon  property  acquired  under  the 
power  of  eminent  domain.  {Bellinger  v.  N.  Y.  C.  R.  li.  Co.^ 
23  N.  Y.  42.) 

In  these  cases,  in  doing  the  acts  complained  of,  the  defend- 
ants acted  in  the  performance  of  a  public  duty  imposed  upon 
them  by  the  legislature,  or  in  the  exercise  of  a  right  conferred 
by  law,  and  it  is  well  settled  that  persons  appointed  or  authorized 
by  law  to  perform  a  public  duty,  or  to  do  acts  of  a  public 
character  ai'e  not  answerable  for  consequential  damages  if  they 
act  within  their  jurisdiction  and  with  care  and  skill.  {Trans. 
Co.  V.  Chicago,  supra;  Uline  v.  N.  Y.  C.  cfe  H.  R.  R. 
R.  Co.,  101  N.  Y.  98 ;  Conklin  v.  N.  Y.,  O.  ife  W.  R.  Co.y 
102  id.  105 ;  Cooley  on  Const.  Lim.  [5th  ed.]  671. 

This  principle  cannot,  however,  be  applied  to  cases  like  the 
one  under  consideration. 
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The  defendant  is  incorporated  under  chapter  37,  Laws  of 
1848,  which  authorizes  in  general  terms  the  creation  of  cor- 
porations for  manufacturing  and  supplying  illuminating  gas. 
It  acquired  by  that  act  its  corporate  life  and  character,  and  the 
power  to  purchase  and  hold  such  real  and  personal  property 
as  might  be  necessary  to  enable  it  to  carry  on  its  business. 

By  section  18  of  the  act  named,  it  is  given  the  power  to 
lay  its  conductors  through  the  streets  of  the  city,  village  or 
town  in  which  it  is  located,  with  the  consent  of  the  municipal 
authorities  of  such  city,  etc.,  and  by  chapter  311  of  the  Laws 
of  1859,  it  is  required  to  furnish  gas  to  any  applicant  within 
100  feet  of  its  mains. 

It  may  be  conceded  that  the  business  of  manufacturing  and 
distributing  gas  through  the  public  streets  for  public  and  private 
use  is  a  business  of  a  public  character,  and  the  individual  pos- 
sessing such  right  has  a  franchise  granted  by  the  state  for  a 
public  object,  and  that  it  meets  a  public  necessity  for  which 
the  state  may  make  provision. 

But  the  state  has  not  seen  fit  to  confer  upon  the  corporations 
formed  under  the  act  cited,  the  power  of  eminent  domain,  and 
they  cannot,  therefore,  locate  their  works  where  they  will. 

In  their  ability  to  acquire  real  estate  upon  which  tcT  establish 
their  manufactury,  they  have  no  greater  power  than  any  citizen  '■ 
of  the  state,  and  having  acquired  property  they  rest  under  the  ' 
same  obligation  as  other  citizens,  to  make  a  reasonable  use  of 
it  and  to  respect  and  regard  the  rights  of  their  neighbors.         J 

The  proposition  contended  f<5r  by  the  learned  counsel  for 
the  defendant  has,  in  recent  years,  received  full  consideration 
in  the  courts  of  England  and  of  this  country,  and  the  rule  is 
now  established  that  the  statutory  authority  which  will  justify 
an  injury  to  private  property  and  afford  immunity  for  acts 
which  would  otherwise  be  a  nuisance  must  be  express,  or  must 
be  a  clear  and  unquestionable  implication  from  powers 
expressly  conferred,  and  it  must  appear  that  the  legislature 
contemplated  the  doing  of  the  very  act  which  occasioned  the 
injury.  {OogsweU  v.  iT.  F.,  N.H.&H.  R.  R.  Co.,  103  N.  Y. 
10;   B.d  P.  R.  R.  Co.  V.  Fifth  Bap.  Ch.,  108  U.  S.  317; 
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IliZl  V.  Managers  of  Met  Asylum  Dist,^  L.  R  [4  Q.  B.]  433 ; 
L.  R.  [6  App.  Gas.]  193 ;  Pottstown  Gas  Co.  v.  MurpKy,  39 
Penn.  St.  257 ;  Eames  v.  N,  E.  W.  Co.,  11  Mete.  570 ;  Comman- 
weaUh  V.  Kidder,  107  Mass.  188.) 

In  Pottstown  Ga^  Co.  v.  M'urphy,  the  Supreme  Court  of 
Pennsylvania  said :  "  The  principle  invoked  applies  only  when 
an  incorporation  clothed  with  a  portion  of  the  state's  right  of 
eminent  domain  takes  private  property  for  public  use  on  mak- 
ing proper  compensation,  and  when  such  damages  are  not  a 
part  of  the  compensation  required." 

In  Eames  v.  N.  E.  Worsted  Co.,  Cliief  Justice  Shaw  said : 
*'  The  Mill  Act  affords  no  warrant  or  justification  for  erecting 
or  maintaining  a  nuisance." 

In  Commonnoealth  v.  Kidder,  in  considering  the  effect  of  a 
statute  autliorizing  the  storing  and  manufacturing  of  naphtha 
and  petroleum,  the  Supreme  Court  of  Massachusetts  said: 
"  The  reasonable,  if  not  necessary,  inference  is  that  it  was  not 
the  intention  of  the  legislature  to  establish  a  new  rule  in  this 
regard,  but  to  leave  the  question  whether  the  manufacturing 
is  carried  on  at  such  places  and  in  such  a  manner  as  to  be 
nnwholesome  and  offensive  to  the  public,  and  on  that  account 
indictabte  as  a  nuisance,  to  be  determined  by  the  rules  of  the 
common  law." 

In  B.  cfe  P.  R,  R.  Co.  v.  Fifth  Bap.  Ch.,  it  was  said :  "  The 
authority  of  the  company  to  construct  such  works  as  it  might 
deem  necessary  and  expedient  for  the  completion  and  main- 
tenance of  its  road  did  not  liuthorize  it  to  place  them  where 
it  may  think  proper  without  reference  to  the  property  and 
rights  of  others.  Grants  of  privileges  or  power  to  corporate 
l)odie8  like  those  in  question  confer  no  license  to  use  them  in 
disregard  of  tlie  private  rights  of  others,  and  with  immunity 
for  their  invasion." 

And  in  Hill  v.  Managers  of  Met.  Asylum  Dist,  Lord 
Watson  said:  "When  the  terms  of  the  statute  are  not 
imperative,  but  permissive,  wlien  it  is  left  to  the  discretion 
of  the  persons  empowered  to  determine  whether  the  general 
powers  committed  to  them  shall  be  put  in  execution  or  not,  I 
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think  the  fair  inference  is  that  the  legislature  intended  that 
discretion  to  be  exercised  in  strict  conformity  with  private 
rights,  and  did  not  intend  to  confer  license  to  commit  nuisance 
in  any  place  which  might  be  selected." 

There  is  nothing  in  Truman  v.  Z.  B.  i&  S.  O,  R.  Co,^  L. 
R  [25  Ch.  Div.]  45)  conflicting  with  this  rule. 

The  House  of  Lords  in  that  case  recognized  fully  the  rule 
applied  in  Hill  v.  Managers  of  Met,  Asylmn,  Dist,^  and  held 
that  the  purpose  for  which  the  land  was  acquired  by  the 
defendants  being  expressly  authorized  by  the  act  of  parlia-^ 
ment,  and  being  incidental  and  necessary  to  the  authorized 
use  of  the  railway  for  cattle  traffic,  the  company  were  author- 
ized to  do  what  they  did. 

The  legislature  may  authorize  acts  which  would  otherwise 
be  a  nuisance  when  they  affect  or  relate  to  matters  in  which 
the  public  have  an  interest,  or  over  which  the  public  have  con- 
trol, such  as  highways  or  public  streams. 

In  such  cases  the  legislative  authorization  exempts  from 
liability  to  suits  civil  or  criminal  at  the  instance  of  the  state, 
but  it  does  not  affect  the  claims  of  a  private  citizen  for  dam- 
ages for  any  special  inconvenience  and  discomfort  not  experi- 
enced by  the  public  at  large.  {Crittenden  v.  Wilson^  5  Cow. 
165 ;  Bravm  v.  C.  cfe  S.  li.  R.  Co.,  12  N.  Y.  486 ;  jSinnick- 
son  V.  Johnsons,  17  N.  J.  L.  151  \JB.  <&  P.  R.  R.  Co.  v.  Bap. 
Church,  s^ipra.) 

These  views  lead  to  the  conclusion  that  the  defendant 
obtained  no  immunity  from  liabiKty  for  consequential  injuries 
sustained  by  property  surrounding  its  works  by  reason  of  its 
incorporation,  or  the  privilege  conferred  upon  the  business  by 
the  acts  of  the  legislature,  and  that  the  facts  of  the  case  do 
not  take  it  out  of  the  operation  of  the  rules  of  law  applicable 
to  ordinary  common-law  nuisances. 

The  legislature  has  given  to  the  corporations  created  to  manu- 
facture gas  the  right  to  lay  down  their  conductors  in  the  public 
streets  subject  to  the  control  and  regulation  of  the  municipal 
authorities,  and  for  acts  done  in  the  execution  of  that  privilege 
they  are  exempt  from  prosecution  at  the  suit  of  tlie  people. 
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The  choice,  however,  of  the  place  to  locate  their  works,  and 
the  selection  of  materials  from  which  to  manufacture  gas,  lias 
been  left  to  the  corporations,  and  those  tilings  must  be  per- 
formed with  reference  to  the  rights  of  others. 

The  fact  appears  in  this  case  that  for  twenty  years  the 
defendant  conducted  its  business  without  annoyance  to  anyone. 
For  the  sake  of  economy  (so  it  alleges)  it  adopted,  in  1880,  a 
new  process  and  new  materials  from  which  to  make  its  gas. 
The  result,  under  the  finding  of  the  jury,  has  been  to  impair  the 
value  of  the  plaintiffs  property  and  substantially  interfere 
with  its  comfortable  enjoyment.  If  the  defendant's  conten- 
tion should  prevail,  there  would  be  no  restraint  upon  the 
location  of  the  business,  and  no  limit  to  the  oflFensive  character 
•of  the  materials  it  might  use.  It  would  thus  have  an  immunity 
which  the  law  denies  to  eveiy  other  citizen. 

We  think  the  proof  permitted  the  conclusion  that  the 
defendant  had  created  a  nuisance,  and  that  there  was  no  erroi 
in  the  charge  of  the  court,  or  the  refusal  to  charge. 

The  judgment  must  be  affirmed. 

Haight,  J.  (dissenting).  This  action  was  brought  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiff  in 
consequence  of  offensive  odore  proceeding  from  the  gas-works 
of  the  defendant,  and  to  obtain  an  injunction  restraining  the 
defendant  from  permitting  further  emissions  of  such  odors. 

The  complaint  alleges  negligent  and  unskillful  constniction 
of  the  works,  and  also  negligence  in  the  use  and  maintainance 
thereof. 

The  trial  resulted  in  a  verdict  for  damages,  upon  which  the 
court  awarded  a  judgment  for  an  injunction. 

Upon  the  trial  it  appeared  tliat  the  defendant  was  incorpo- 
rated under  chapter  37  of  the  Laws  of  1848  for  the  purpose  of 
manufacturing  and  supplying  the  streets,  public  places  and 
inhabitants  of  the  village  of  Port  Jervis  with  illuminating  gas ; 
that  its  works  were  constructed  in  the  year  1860  upon  lands 
purchased  for  that  purpose,  since  which  time  it  has  continued 
the  manufacture  of  gas;  that  prior  to  1880  coal  was  used  in 
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such  manofactare,  but  since  that  time  naphtha  has  been  used 
instead ;  that  in  making  the  change  from  coal  to  naphtha  two 
storage  tanks  were  constructed,  one  of  which  was  constructed 
near  to  the  plaintifPs  premises.  It  further  appeared  that  the 
plaintiff  lived  upon  the  premises  ad  joining  those  of  the  defend- 
ant and  that  she  had  been  the  owner  thereof  since  the  year 
1878.  It  further  appeared  that  in  all  works  with  the  most 
approved  apparatus  and  managed  with  the  utmost  skill  and 
care  there  was  some  odor  which  was  inseparable  from  the 
manufacture  of  gas. 

It  was  claimed  upon  her  part  that  prior  to  1880  there  was  a 
smell  of  gas  coming  from  the  works  of  the  defendant,  but  not 
near  as  strong  as  since  the  change  to  naphtha ;  that  since  that 
time  the  air  has  been  impure  and  that  there  has  been  a  disar 
greeable  smell  at  all  times ;  that  at  certain  times  it  is  greater 
than  at  others,  causing  a  nauseous  disagreeable  feeling,  obliging 
her  to  close  the  windows  of  her  liouse  to  keep  out  the  smells. 
Whilst  on  the  part  of  the  defendant  it  was  claimed  that  the 
odor  proceeding  from  the  works  was  not  near  as  strong  since 
the  change  from  coal  to  naphtha;  that  the  works  were  con- 
structed in  the  best  possible  manner,  according  to  plans  of  the 
most  approved  character  and  were  managed  in  the  highest 
degree  of  care  and  skill. 

In  submitting  the  case  to  the  jury  the  defendant's  counsel 
asked  the  court  to  charge  ''that  unless  the  jury  find  that  the 
works  of  the  defendant  were  defective  or  that  they  were  out 
of  repair,  or  that  the  persons  in  charge  of  manufacturing  gas 
at  the  works  were  unskillful  and  incapable,  their  verdict  should 
be  for  tlie  defendant ;  "  also,  "  that  if  the  odors  which  affected 
tne  plaintiff  were  those  that  were  inseparable  from  the  manu- 
facture of  gas  with  the  most  approved  apparatus  and  with  the 
utmost  skill  and  care  and  do  not  result  from  any  defect  in 
the  works,  or  from  want  of  care  in  their  management,  the 
defendant  is  not  liable  in  this  action ; "  and  also,  "  that  if  the 
jury  find  that  the  plaintiff  became  the  owner  of  the  premises 
described  in  the  complaint  after  the  erection  of  the  defendant's 
works,  and  after  it  was  engaged  in  the  manufacture  of  gas 
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therein,  she  took  them  subject  to  such  odors  as  were  insepkr- 
able  from  the  manufacture  of  gas  conducted  in  the  most  care- 
ful and  skillful  manner  and  with  the  most  approved  machinery 
for  that  purpose."  These  requests  were  severally  refused, 
and  an  exception  taken,  and  the  court  charged  the  jury  that 
"if  this  defendant's  works  gave  out  foul  odors  or  noxious 
vapors  to  an  extent  sufficient  to  contaminate  or  pollute  the  air 
and  substantially  to  interfere  witli  the  plaintifiTs  enjoyment  of 
her  property,  then  that  would  be  a  nuisance  as  against  her  and 
this  plaintiff  would  be  entitled  to  recover,"  to  which  charge  the 
defendant  excepted. 

The  question  is  thus  presented  as  to  whether  the  works  of 
the  defendant  are,  in  the  absence  of  negligence  either  in  their 
construction  or  operation,  a  nuisance  per  se^  for  if  the  odors 
emanating  therefrom  are  inseparable  from  the  manufacture  of 
gas  with  the  most  approved  apparatus  and  with  the  utinoet 
skill  and  care,  and  do  not  result  from  any  defects  in  their 
management,  it  follows  that  all  works  for  the  manufacture  of 
gas  are  nuisances  as  to  those  living  near  enough  to  the  plant  to 
be  affected  by  the  odor,  even  though  they  located  there  subse- 
quent to  the  works.  The  question  is  one  of  importance.  It 
is  not  free  from  difficulty,  and  the  authorities  treating  upon 
the  subject  are  not  in  entire  harmony. 

A  nuisance,  as  it  is  ordinarily  understood,  is  that  which  i& 
offensive  and  annoys  and  disturbs.  A  common  or  public 
nuisance  is  that  which  affects  the  people  and  is  a  violation  of 
a  public  right  either  by  direct  encroachment  upon  public 
property  or  by  doing  some  act  which  tends  to  a  common  injury 
or  by  the  omitting  of  that  which  the  common  good  requires,  and 
which  it  is  the  duty  of  a  person  to  do.  Public  nuisances  are 
founded  upon  wrongs  that  arise  from  the  unreasonable,  unwar- 
rantable or  unlawful  use  of  property,  or  from  improper,  inde- 
cent or  unlawful  conduct  working  an  obstruction  or  injury  to  the 
public  a*id  producing  material  annoyance,  inconvenience  and  dis- 
comfort. Founded  upon-a  wrong  it  is  indictable  and  pimishable 
as  for  a  misdemeanor.  It  is  the  duty  of  individuals  to  observe 
the  rights  of  the  public  and  to  refrain  from  the  doing  of  that 
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which  materially  injures  and  annoys  or  inconveniences  the  peo- 
ple, and  this  extends  even  to  business  which  would  otherwise  be 
lawful,  for  the  public  health,  safety,  convenience,  comfort  or 
morals,  is  of  paramount  importance,  and  that  which  affects  or 
impairs  it  must  give  way  for  the  general  good.     In  such  cases. 
the  questipn  of  negligence  is  not  involved,  for  its  injurious 
effect  upon  the  pubHc  makes  it  a  wrong  which  it  is  the  duty  . 
of  the  courts  to  punish  rather  than  to  protect.     But  a  private  \ 
nuisance  rests  upon  a  different  principle.     It  is  not  necessarily 
founded  upon  a  wrong,  and  consequently  cannot  be  indicted 
and  punished  as  for  an  offense.     It  is  founded  upon  injuries 
that  result  from  the  violation  of  private  rights  and  produce   i 
damages  to  but  one  or  few  persons.     Injury  and  damage  are 
essential  elements,  and  yet  they  may  both  exist  and  still  the   ' 
act  or  thing  producing  them  not  be  a  nuisance.     Every  person 
has  a  right  to  the  reasonable  enjoyment  of  his  own  property, 
and  so  long  as  the  use  to  which  he  devotes  it  violates  no  rights  , 
of  another  however  much  damage  others  may  sustain  therefrom, 
his  use  is  lawful  and  it  is  dmnnum  ahsqive  injuria,     {Thurston 
V.  Hancock,  12  Mass.  222.) 

So  that  a  person  may  suffer  inconvenience  and  be  annoyed 
and  if  the  act  or  thing  is  lawful  and  no  rights  are  violated  it 
is  not  such  a  nuisance  as  the  law  will  afford  a  redress ;  but  if 
liis  rights  are  violated,  as  for  instance  if  a  trespass  has  been 
committed  upon  his  land  by  the  construction  of  the  eaves  of  a 
house  so  that  the  water  will  drip  thereon,  or  by  the  construc- 
tion of  a  ditch  or  sewer  so  that  the  water  will  flow  over  and 
upon  his  premises,  or  if  a  brick  kiln  be  burned  so  near  his 
premises  as  that  the  noxious  gases  generated  therefrom  are 
borne  upon  his  premises  killing  and  destroying  his  trees  and 
vegetation,  it  will  be  a  nuisance  for  which  he  may  be  awarded 
damages.     {Campbell  v.  Seaman^  63  N.  Y.  568.) 

Hence  it  follows  that  in  some  instances  a  party  who  devotes 
his  premises  to  a  use  that  is  strictly  lawful  in  itself  may,  even  - 
though  his  intentions  are  laudable  and  motives  good,  violate  ' 
the  rights  of  those  adjoining  him,  causing  them  injury  and 
damage  and  thus  become  liable  as  for  a  nuisance.     It,  there- 
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fore,  becomes  important  that  the  courts  should  proceed  with 
caution  and  carefully  consider  the  rights  of  the  parties  and 
not  declare  a  lawful  business  a  nuisance  except  in  cases  where 
rights  have  been  invaded  resulting  in  material  injury  and  dam- 
age. People  living  in  cities  and  large  towns  must  submit  to 
some  inconvenience,  annoyance  and  discomforts.  They  must 
lyield  some  of  their  rights  to  the  necessity  of  business,  which, 
from  the  nature  of  things,  must  be  carried  on  in  populous 
laities.  Many  things  have  to  l)e  tolerated  that  under  other  cir- 
cumstances would  be  abated,  the  necessity  for  their  existence 
outweighing  the  ill  results  that  proceed  therefrom.  There- 
fore, as  to  business  which  is  lawful  and  reasonable  and  is  not 
of  itself  a  nuisance  when  properly  conducted,  which  is  carried 
on  upon  ones  own  premises,  invading  no  right  of  a  neighbor, 
is  not  such  a  nuisance  as  the  law  will  afford  redress,  even 
though  it  produces  an  inconvenience  and  annoyance,  unless 
such  inconvenience  and  annoyance  is  the  result  of  negligence 
and  carelessness ;  but  where  the  business  is  of  that  character 
as  to  become  a  common  nuisance  the  damages  may  be  recov- 
ered even  though  no  negligence  is  shown.  {Eockwood  v.  WH- 
son,  11  Gushing,  221-226.) 

The  distinction  between  the  two  cases  is  that  in  the  former 
the  business  is  not  of  that  nature  as  to  injuriously  aflfect  others, 
but  may  become  so  by  the  negligent  manner  in  which  it  is 
carried  on ;  whilst  in  the  latter  case  the  nature  of  the  business 
is  such  as  must  necessarily  be  injurious,  even  though  managed 
witli  the  greatest  care  and  skill.  (Wood's  Law  of  ^N'uisances 
[2d  ed.},  §  127.) 

Again,  there  is  another  class  of  cases  in  which  the  question 
of  negligence  is  material,  as,  for  instance,  where  the  legislature 
has  authorized  the  doing  of  that  which  would  otherwise  be  a 
nuisance.  In  such  cases  the  person  is  shielded  from  liability 
for  damages  that  ensue,  unless  he  is  chargeable  with  negli- 
gence for  the  manner  in  which  the  act  was  done.  {liaddiff^ 
V.  Mayor,  etc.,  4  N.  Y.  195 ;  BeUinger  v.  N.  Y.  C\  R,  R.  Co., 
23  id.  42 ;  KeUinger  v.  F.  S.  8.  ds  O.  S.  F.  R.  R.  Co.,  50 
id.  206-212 ;  UU^ie  v.  JV.  T.  0.  <k  11.  R.  R.  R.  Co.,  101  id. 
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9^107 ;  CanUin  v.  N.  Y.,  O.  t&  IF.  i?.  Co.,  102  id.  107 ; 
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As,  for  instance,  a  person  may  be  annoyed  and  inconven- 
ienced by  the  noise  and  tread  of  passing  railroad  trains,  and 
yet  where  the  railroad  is  lawfully  built  and  is  managed  with 
proper  care  and  skill,  it  is  not  a  nuisance,  even  though  it 
passes  near  to  a  dwelling-honse  and  materially  disturbs  the 
quiet  and  slumber  of  the  occupants.  {Beseman  v.  P,  R,  R. 
Co.,  50  N.  J.  L.  235.) 

But  the  authority  of  the  legislature  should  doubtless  be 
express  {CogsweU  v.  iT.  Y.,  N.  IT.  <k  II.  R.  R.  .Co.,  103 
N.  Y.  10)  and  relate  to  matters  of  public  utility  in  which  the 
people  have  an  interest  and  the  right  of  control.  {B  ds  P. 
R.  R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317-332.) 

We  are  thus  brought  back  to  the  question  as  to  whether  the 
business  of  manufacturing  gas  by  the  defendant  is  in  and  of 
itself  a  nuisance.  As  we  have  seen,  the  defendant  was  incor- 
porated under  the  general  laws  of  the  state  for  the  purpose  of 
manufacturing  illuminating  gas,  and  under  the  provisions  of 
chapter  311  of  the  Laws  of  1859,  section  6,  it  is  required  to 
fnmisli  gas  for  lighting  purposes  to  any  applicant  within  100 
feet  of  any  main  laid  by  it  for  the  distributing  of  gas.  It  is 
subject  to  legislative  control  and  its  meters  to  the  inspection 
and  test  of  the  public  inspector  appointed  by  the  governor  for 
that  purpose.  The  legislature  may  give  it  the  power  to  exer- 
cise the  right  of  eminent  domain,  and  the  discharge  of  its 
duty  to  individuals,  and  the  public  may  be  compelled  by  man- 
damus. {People  ex  rel.  Kennedy  v.  M.  O.  L.  Co.,  45  Barb. 
136;  WiUiams  v.  M.  O.  Co.,  52  Mich.  499 ;  In  re  B.  &  R. 
N.  G.  Co.  V.  Richardson,  63  Barb.  437.) 

It  is,  therefore,  a  business  of  a  public  nature  and  utility,  for 
which  the  state  can  control  and  make  provision.  Justice 
Habi«an,  in  delivering  the  opinion  in  the  case  of  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.  (115  U.  S.  650-669), 
says :  "  The  manufacture  of  gas  and  its  distribution  for  public 
and  private  use  by  means  of  pipes  laid,  under  legislative 
authority,  in  the  streets  and  ways  of  a  city,  is  not  an  ordinary 
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business  in  which  everyone  may  engage,  but  is  a  franchise 
belonging  to  the  government,  to  l)e  granted  for  the  accom- 
plishment of  public  objects  to  whomsoever  and  upon  what 
terms  it  pleases.  It  is  a  business  of  a  public  nature  and  ^neets 
a  public  necessity  for  which  the  state  may  make  provision.  It 
is  one  which  so  far  from  affecting  the  public  injuriously  as  to 
become  one  of  the  most  important  agencies  of  civilization  for 
the  promotion  of  the  public  convenience  and  public  safety." 

It  is  undoubtedly  true  that  in  the  manlifacture  of  gas  the 
escape  of  some  is  unavoidable,  and  it  may  inconvenience  those 
who  live  in  the  immediate  vicinity  of  the  works,  but  the 
necessities  of  the  people  living  in  large  cities  and  villages 
imposes  some  inconvenience  to  others  and  has  compelled 
recognition  of  the  principle  that  each  member  of  society  must 
submit  to  annoyances  consequent  upon  the  use  of  property, 
provided  such  use  is  reasonable  as  respects  the  owner  and 
those  immediately  affected  in  view  of  time,  place  and  other 
circumstances.  {St.  Helens  Smelting  Co^  v.  Tipping y  11  H. 
L.  Cas.  U^U(S\  Cooley  on  Torts,  598-601.) 

We  are  aware  that  a  different  view  has  been  expressed  in 
reference  to  gas-works.  Carhart  v.  A.  G,  Z.  Co.^  22  Barb. 
297-312.) 

But,  notwithstanding  this,  our  conclusions  are  that,  in  view 
of  the  circumstances,  the  public  character  and  utility,  the 
business  is  la\\^ul,  authorized  by  the  legislature  and  that  it  is 
not  a  nuisance  if  properly  conducted.  It  may,  however,  be 
carried  on  in  such  a  manner  as  to  unnecessarily  affect  and 
injure  otliers,  in  which  case  it  would  become  a  nuisance.  If 
we  are  correct  in  this  view  the  question  of  negligence  was 
involved  in  the  case  and  should  have  been  submitted  to  the 
jury.  As  we  have  seen,  time,  place  and  circumstances  have 
an  important  bearing  upon  the  question.  A  person  may  neg- 
ligently select  an  improper  place  for  the  estabUshment  of  his 
business.  That  which  would  be  proper  and  tolerated  in  one 
locality  would  not  be  in  another.  Negligence  may  also  exist 
in  the  construction  as  well  as  in  the  management  and  opera- 
tion.    Each  person  should  conduct  his  business  with  the  best 
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approved  apparatus,  with  sucli  skill  and  care  as  experienced 
and  prudent  persons  may  possess,  in  order  that  he  may  do  his 
neighbor  as  little  harm  as  possible.  {^People  v.  Sands,  1 
Johns.  78-88.) 

We  do  not  understand  it  to  be  claimed  that  the  defendant 
was  guilty  of  maintaining  a  public  nuisance,  or  that  it  is 
chargeable  with  any  fault  or  negligence  in  the  selection  of 
the  locality  in  which  it  erected  its  works.  It  is  claimed  that 
they  were  constructed  of  the  best  material  according  to  the 
best  known  plan  and  operated  with  the  highest  degree  of  skill 
and  care.  For  twenty  years  they  were  operated  without  com- 
plaint. The  plaintiff  subsequent  to  the  location  of  the  defend- 
ant purchased  the  adjoining  property  and  took  up  her  resi- 
dence thereon.  It  is  true  that  she  claimed  to  be  affected  from 
the  odors  that  came  from  the  naphtha  tank  constructed  near 
her  premises  and  that  that  was  constructed  after  she  became 
a  resident  there.  It  is  possible  that  the  defendant  negligently 
located  its  tank  in  an  improper  place,  but  that  question  was 
not  sui)mitted  to  the  jur}\  Neither  was  the  question  as  to 
whether  the  odors  proceeding  from  this  tank  produced  the 
nuisance.  The  question  submitted  was  as  to  whether  the 
odors  proceeding  from  the  entire  gas-works  constituted  a 
nuisance.  It  was  also  true  that  there  was  some  evidence 
tending  to  show  that  the  plaintiff's  health  had  been  affected. 
She  testified  that  on  some  occasions  she  had  been  affected  with 
nausea,  but  the  question  as  to  whether  the  works  affected  the 
healtli  of  the  public  or  of  the  plaintiff  was  not  submitted. 
On  the  contrary,  it  was  expressly  taken  from  the  jury  by  the 
instruction  to  which  the  exception  was  taken,  in  which  the 
court  stated  that  it  would  be  a  nuisance  "  whether  it  affected 
the  health  of  the  plaintiff  and  her  family  or  not." 

Thus  far  we  have  proceeded  upon  the  theory  that  the  busi- 
ness was  lawful,  proper  and  reasonable,  and  was  not  a  nuisance 
if  properly  managed  and  conducted,  and  that  consequently 
the  question  of  negligence  was  involved.  But  we  are  also 
inclined  to  the  view  that  the  business  is  authorized  by  the 
legislature,  and  is  for  that  reason  protected,  unless  negligence 
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may  be  shown.  As  we  have  seen,  the  business  is  of  public 
nature  and  utility,  subject  to  the  control  of  the  legislature, 
and  all  individuals  living  upon  the  lines  of  its  pipes  may 
demand  and  enforce  service  therefrom.  It  was  authorized  to 
acquire  land  by  purchase  on  which  to  erect  its  works.  It  is 
true  the  legislature  has  not  expressly  designated  any  particular 
lot  or  parcel  of  land  upon  which  its  works  should  be  erected. 
The  selection  of  the  place  was  left  to  the  company,  and  in 
making  its  selection,  it  was  doubtless  bound  to  take  into  con- 
sideration the  nature  of  the  business  and  the  surrounding 
locality  and  so  locate  as  to  produce  as  little  harm  to  others  as 
possible.  As  we  have  seen,  no  complaint  has  been  made  in 
reference  to  the  selection  of  the  locality  that  was  made  by 
the  defendant  in  1860.  The  authority  to  manufacture  and 
supply  gas  for  lighting  the  streets,  public  and  private  build- 
ings of  the  village  of  Port  Jervis,  is  express,  and  if  it  is  con- 
ducted in  a  proper  place,  with  the  most  approved  apparatus^ 
with  the  utmost  skill  and  care,  and  without  the  escape  of 
odors  that  are  not  inseparable  from  such  manufacture  there 
can  be  no  liability  for  consequential  injury  to  others. 

The  learned  General  Term  was  of  the  opinion  that  the 
case  of  Cogswell  v.  N,  Zl,  N,  IL  <j6  IT.  R.  li,  Oq.  (supra), 
held  adversely  to  this  view,  but  we  do  not  so  understand  that 
case.  The  New  York  and  New  Haven  railroad  company 
had  purchased  a  lot  adjacent  to  the  plaintiffs  dwelling  and 
had  erected  thereon  an  engine-house  and  coal-bins  for  the  use 
of  its  roads.  The  engine-house  was  designed  to  accommodate 
eleven  locomotives  and  had  eleven  smoke-stacks  extending 
above  the  roof  to  about  the  height  of  the  third-story  window 
of  plaintiffs  house.  The  coal-bins  were  unprovided  with 
covers  to  prevent  the  dust  from  the  coal  stored  therein  from 
passing  into  and  upon  the  plaintiffs  dwelling.  The  smoke, 
gases,  soot,  and  cinders  from  the  smoke-stacks  and  the  dust 
from  the  coal-bins  when  loading  and  unloading  the  coal  pro- 
duced the  damage  complained  of.  The  facts  found  clearly  * 
established  negligence.  The  court  it  is  true,  held  that  in  that 
case  the  defendant  was  not  protected  by  any  authority  that  it 
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had  from  the  legislature,  there  being  no  express  authority  for 
the  selection  of  the  lot  on  which  this  engine-house  was  con- 
structed and  that  the  selection  made  was  an  improper  one.  Our 
views  are  fully  in  accord  Avith  the  principles  decided  in  that  case. 

In  the  case  of  Heeg  v.  Lickt  (80  N.  Y.  579),  the  defendant 
had  constructed  upon  liis  premises  a  powder  magazine  in  which 
he  kept  stored  a  quantity  of  powder  which,  without  apparent 
cause,  exploded,  damaging  the  plaintiffs  building.  It  was 
held  that  the  plaintiff  could  recover  without  showing  careless- 
ness or  negligence.  Miller,  J.,  in  delivering  the  opinion  of 
the  court,  says :  "  The  fact  that  the  magazine  was  liable  to 
such  a  contingency,  which  could  not  be  guarded  against  or 
averted  by  tlie  greatest  degree  of  care  and  vigilance  evinces 
its  dangerous  character,  and  miglit  in  some  localities  render  it 
a  private  nuisance.  In  such  a  case  the  rule  which  exonerates 
a  party  engaged  in  a  lawful  business  when  free  from  negli- 
gence has  no  application."  The  rule  we  have  contended  for 
is  thus  recognized  and  conceded.  There  is  a  distinction^ 
between  an  action  for  a  nuisance  in  respect  to  an  act  producing  I 
a  material  injury  to  property  and  one  in  respect  to  an  act  pro- 1 
ducing  personal  discomfort.  This  difference  is  clearly  pointed 
out  in  the  case  of  St,  Helens  Smelting  Co,  v.  Tipping  {mpra). 

We  have  already  shown  that  any  business  which  endangers 
the  safety  or  health  of  others  is  a  common  nuisance  and  must 
give  way  for  the  public  good,  and  that  in  such  cases  negligence 
was  not  involved.  The  keeping  of  guif powder  may  not  con- 
stitute a  nuisance  per  se;  that  depends  upon  the  locality  and 
quantity.  A  thimbleful  might  not  be  dangerous,  whilst  fifty 
barrels  full  might  be.  It  thus  becomes  a  question  of  fact  as 
to  whether  it  is  dangerous,  andJf  it  is  found  to  be  then  it  is  a 
nuisance ^r  se.  The  court  very  properly  distinguished  this 
case  frohi  those  in  which  the  business  engaged  in  is  lawful 
and  not  dangerous,  which,  in  and  of  itself,  is  not  a  nuisance 
when  properly  conducted,  but  may  become  such  by  the  neg^ 
figent  manner  in  which  it  is  carried  on. 

The  claim  that  the  defendant,  in  order  to  be  brought  within 
tlie  protection  of  the  statute,  must  have  the  right  of  eminent 
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(iomain  and  acquire  the  land  upon  which  its  works  are  con- 
structed by  proceedings  to  condemn  is  not  sustained  by  any 
well  considered  case.  What  difference  can  it  make  whether 
the  land  is  acquired  by  voluntary  purchase  or  by  proceedings 
to  condemn?  It  is  the  business  which  is  expressly  authorized 
by  the  statute,  and  in  order  to  carry  it  on  the  riglit  to  acquire 
land  on  which  to  conduct  it  is  given.  As  we  have  already 
shown,  no  claim  has  been  made  that  the  defendant's  works 
were  improperly  loeiited,  and  it  is,  consequently,  not  apparent 
liow  the  question  of  location  can  deprive  it  of  the  protection 
of  the  statute.  It  is  true  that  a  railroad  corporation  is  given 
the  right  of  eminent  domain,  and  may  acquire  lands  for  the 
purposes  of  its  incorporation  by  proceedings  to  condemn,  but 
in  order  to  institute  such  proceedings  it  must  be  shown  that 
they  are  unable  to  agree  upon  the  purchase  tliereof.  If  they 
can  agree  then  the  proceedings  cannot  be  instituted.  Can  it 
be  that  such  a  com  )any  w  ould  l)e  liable  for  the  maintaining 
of  a  nuisance  by  reason  of  the  noise,  jar  and  smoke  of  its 
passing  tmins,  because  it  has  acquired  the  right  of  way  by 
voluntary  purchase  instead  of  by  proceedings  to  condemn  ? 
We  think  not.  The  answer  would  be  that  it  makes  no  differ- 
ence how  the  company  acquired  the  title  to  the  land  upon 
which  it  was  operating  its  road. 

The  defendant's  business  is  of  a  public  nature  and  utility. 
If  rt  is  a  liuissLnce  per  8e^  and  without  the  protection  of  the 
statute,  an  individual  ^nay  procure  it  to  be  enjoined  and  thus 
drive  it  from  place  to  place  whilst  another  individual,  living 
upon  the  line  of  its  mains,  may  compel  the  comi>any,  by  man- 
damus, to  proceed  w^th  its  business  and  supply  his  residence 
with  illuminating  gas,  thus  producing  a  condition  in  which 
the  company  would  be  liable  if  it  did,  and  would  also  be  liable 
if  it  did  not. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur  with  Brown,  J.,  except  Follett,  Ch.  J.,  and 
Haioht,  J.,  dissecting. 

Judgment  affirmed. 
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Jacob  Lorillabd,  Respondent,  v.  William  P.  Clyde  et  aL, 

Appellants. 

A  judgment  rendered  on  the  merits  is  co-extensive  with  the.  issues  upon 
which  it  is  founded,  and  is  conclusive  feetween  the  parties  thereto,  not 
only  as  to  the  matters  actually  proved  and  submitted  for  decision,  but 
also  as  to  every  other  matter  directly  at  issue  by  the  pleadings  which 
the  defeated  party  might  have  litigated. 

While  parol  evidence  may  be  received  to  show  what  was  litigated  upon 
the  trial  of  a  former  action,  it  must  be  consistent  with  the  record  and 
cannot  be  admitted  to  contradict  it. 

Testimony  is  also  incompetent  which  merely  tends  to  show  that  the 
defendants  omitted  to  produce  upon  the  former  trial  all  the  evidence 
that  was  admissible  therein  on  their  behalf. 

Defendants  guaranteed  to  plaintiff  an  annual  dividend  of  seven  percent  for 
seven  years  from  July  1,  1874,  on  certain  stock.  In  an  action  upon  the 
guaranty  to  recover  for  a  default  in  paying  dividend  for  the  year  1879, 
defendant  pleaded  in  bar  a  judgment  in  plaintiff's  favor  in  an  action 
upon  the  guaranty  brought  in  1881,  to  recover  for  a  default  in  1876. 
It  appeared  by  the  judgment  record  in  that  action  that  defendants 
pleaded  in  bar  therein  the  pendency  of  another  action  to  recover  for 
defaults  in  "1877  and  1878.  The  judgment  recited  that  the  issues  were 
tried,  and  it  was  adjudged  that  the  answer  contained  no  defense.  Held, 
that  the  legal  effect  of  the  former  judgment  was  an  adjudication  that 
the  contract  was  divisible,  and  that  separate  actions  were  maintainable 
for  defaults  which  had  previously  occurred;  and  so,  that  the  question  as 
to  the  validity  of  the  plea  in  bar  was  res  adjudicata. 

Also  field,  that  the  trial  court  properly  excluded  evidence  tending  to  show 
that  upon  the  trial  of  the  former  action  no  proof  was  offered  to  support 
the  plea  of  former  action  pending,  in  the  absence  of  an  offer  to  show 
that  the  defense  was  waived,  withdrawn  or  striken  from  the  record. 

Reported  below,  24  J.  &  8.  14. 

(Argued  June  2,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  6,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  vei*diet  directed  by  the  court  upon  trial 
at  Circuit,  and  affirmed  an  order  denying  a  motion  for  a  new 
trial. 

This  action  was  upon  a  written  agreement  whereby  the 
defendants,  under  their  firm  name  of  "  William  P.  Clyde  ic 
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Co.,"  guaranteed  to  tlie  plaintiff  a  dividend  of  not  less  than 
seven  per  cent  per  annum  for  seven  years  from  July  1,  1874, 
upon  certain  shares  of  stock,  which,  as  it  was  stipulated,  were 
to  be  issued  to  him  by  a  corporation  about  to  be  formed  by 
the  parties. 

The  complaint  alleged  that  no  dividend  had  ever  been 
declared  or  paid  by  eaid  corporation  and  that  the  defendants 
had  omitted  to  pay  tlie  sum  of  $10,500,  being  the  amount 
guaranteed  for  the  year  ending  July  1,  1879. 

Upon  the  trial  it  appeared  that  prior  to  tlie  commencement 
of  this  action  the  plaintiff  had  commenced  four  other  actions 
against  the  defendants  upon  said  guaranty,  the  outlines  of 
which  are  as  follows,  viz.: 

Ck>art  Whenbeffun.         For  what  default  Result. 

Supreme. .  Sept.  5,  1870. .  1876 Discontinued  Dec. 

16,  1878. 

City Sept  — ,  1878. .  1877,  1878. .  Discontinued    Oct. 

24,  1878. 

City Oct.  26,  1878. .  1877,  1878. .  Judgment  for  plain- 
tiff, Dec.  29, 1883. 

Superior. .  Nov.  18, 1881 . .  1876 Judgment  for  plain- 
tiff, Apr.  27, 1882. 

The  first  and  second  actions  were  discontinued  on  motion 
owing  to  an  agreement  of  arbitration  entered  into  by  the 
parties  October  15,  1878.  Four  days  later  the  plaintiff 
revoked  the  powers  of  the  arbitrator  and  no  award  was  made. 
From  March  15,  1879,  until  October  29,  1881,  there  was  a 
judgment  of  record  in  favor  of  the  defendants  in  the  third 
action,  but  it  was  reversed  by  this  court  at  about  the  date  last 
named.     (86  N.  Y.  384.) 

The  answer  of  the  defendants  in  the  fourth  action  pleaded 
the  pendency  of  the  third  and  alleged  that  it  was  between 
the  same  parties  and  for  the  same  cause.  After  the  plaintiffs 
recovered  in  the  fourth  action  tlie  defendants  by  a  supple- 
mental answer  pleaded  tlie  judgment  as  a  bar  in  the  third. 

The  present  action  waA  commenced  in  June,  1885,  to 
recover  for  the  default  of  1879,  and  the  answer  alleges,  among 
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other  defenses,  the  pendency  of  the  fourth  action,  the  recovery 
of  judgment  therein  and  the  payment  of  the  same.  It  also 
states  that  "  the  cause  of  action  on  wliich  said  judgment  was. 
recovered  *  *  *  arose  out  of  the  contract  set  forth  in 
the  complaint  in  the  present  action  and  is  the  same  cause  of 
action  set  forth  in  the  complaint  herein." 
Further  facts  are  stated  in  the  opinion. 

Benjamin  F.  Tracy  and  William  JV.  DyTcman  for  appel- 
lants. The  successive  breaches  in  1876,  1879  and  1880  of  the 
guaranty  of  dividends  made  one  single  and  indivisible  cause  of 
action,  and  this  cause  of  action  was  exhausted  by  the  recovery 
in  the  Superior  Court  for  the  default  of  1876.  {Binder- 
nagle  v.  Cocks,  19  Wend.  207 ;  Miller  v.  Covert,  1  id.  487  ; 
Secar  v.  Sturgis,  16  N.  Y.  584;  Perry  v.  Dickers&n,  85  id. 
345  ;  li.  P.  Church  v.  Brown,  54  Barb.  191 ;  Jex  v.  Jacobs,  19  . 
Hun,  105  ;  ^O'Brien  v.  Mayor,  etc,,  28  id.  250.)  There  has  been 
no  adjudication  between  these  parties  that  the  defaults  of  1876 
and  1879  form  separate  causes  of  action.  {Moore  v.  City  of 
Albany,  98  K  Y.  396 ;  Pray  v.  Hegemann,  98  id.  351 ; 
Emery  v.  Con/nor,  3  id.  522  ;  Dunhamw,  Bower,  77 id.  76  ; 
CampbeU  v.  Consalus,  25  id.  613  ;  Woodgaie  v.  Fleet,  44  id, 
1  ;  People  v.  Johnson,  38  id.  63  ;  LorUZard  v.  Clyde,  99  id, 
196 ;  R,  P.  Church  v.  Brown,  54  id.  191 ;  Secor  v.  Sfurgis, 
16  id.  548  ;  Bill  v.  Merrifidd,  109  id.  203  ;  Stowell  v.  Chamr- 
herlain,  60  id.  272  ;  Rxissdl  v.  Place,  94  U.  S.  606  ;  Crowell 
V.  County  of  Sac,  Id.  351.)  It  was  error  to  exclude  evidence 
showing  that  in  the  former  actions  no  pfoof  was  given  in  sup- 
port of  the  plea  in  abatement,  and  that  the  defense  was  not 
submitted  to  the  court  for  its  adjudication.  The  defendants 
had  a  right  to  prove  this  by  oral  testinvony.  (102  N.  Y.  59 ; 
Burwell  v.  Knight,  51  Barb.  267;  Boyce  v.  Burt,  42  id. 
603 ;  Wood  v.  Jackson,  8  Wend.  9 ;  Lawrence  v.  Hunt,  10 
id.  80  ;  Bell  v.  Merrifidd,  109  N.  Y.  202  ;  Stowell  v.  Cham^ 
herlain,  60  id.  272  ;  Russell  v.  Place,  94  U.  S.  606 ;  Crom- 
well  V.  County  of  Sac,  Id.-  351 ;  Angd  v.  HolUster,  38  N. 
Y.  378;  Colwell  v.  BUaJdey,!  Abb.   Ct.  App.  Dec.   400; 
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ZoeU^^  V.  Riley,  100  N.  Y.  102 ;  MiUer  v.  Manice,  6  Hill, 
114,121;  Bigelow  oil  Estoppel  [4th  ed.],  154;  Campbells. 
Jiankin,  99  U-  S.  2(51-,  Foye  v.  Patch,  132  Mass.  Ill ;  Sup- 
plis  V.  Cannon,  4A  Conn.  480 ;  Roberts  v.  On\  56  Penn. 
180 ;  Sanderson  v.  Pedbody,  58  N.  H.  118  ;  Burlin  v.  Shaii- 
non,  14  Gray,  439;  Ilanchey  v.  Croskrey,  1  South.  Rep. 
i259.) 

^«fl^  jBir^  Gardiner  and  Richard  L.  Sweezy  for  respond- 
ent. It  lias  been  conclusively  adjudicated  by  the  prior  judg- 
ments in  the  New  York  Superior  Court,  and  in  the  City 
Court  of  Brooklyn,  that  as  between  these  parties,  and  upon 
this  contract,  successive  actions  may  be  brought  and  succes- 
fiive  recoveries  had,  although  for  installments  all  due  when 
the  action  for  the  first  installment  was  brought.  {Lo^rilla/rd 
V.  Chjde,  102  K  Y.  59 ;  Tusk^  v.  O'Brien,  68  id.  446 ; 
MarceUus  v.  Countrxjrnan^  65  Barb.  201 ;  3unhain  v. 
Boxoer,  77  K.  Y.  76 ;  Smith  v.  Heinistreet,  54  id.  644 ; 
Tioga  R.  R.  Co.  v.  BUsslmrg  R,  R.  Co,,  20  Wall.  137.) 
The  evidence  attempted  to  be  introduced  by  defendants  was 
plainly  immaterial ;  if  true,  it  could  not  have  aflPected  \\\q  result 
of  the  action,  and  was  properly  excluded.  {Birkhead  v. 
Biinn,  5  Sandf.  134;  Milhr  v.  Manice,  6  Hill,  114;  Smith 
V.  Smithy  79  N.  Y.  634 ;  Clemens  v.  Clemens,  37  id.  74 ;  Jor- 
dan  V.  Van  Epps,  85  id.  427 ;  Bloomer  v.  Sturges,  58  id. 
176.)  Although  in  certain  cases  parol  evidence  is  undoubt- 
edly admissible  to  show  what  was  or  was  not  actually  litigated, 
we  do  not  conceive  tlie  rule  to  be  as  broad  as  claimed  by 
appellants.  Such  proof  must  be  consistent  with  the  record, 
and  cannot  be  admitted  to  vary  or  contradict  the  record. 
{Davis  V.  Tallcott,  12  K  Y.  184;  Campbells,  Butts,  3  id. 
173.) 

Yann,  J.  The  clause  of  the  contract  upon  which  all  of 
the  actions,  mentioned  in  the  foregoing  stat-ement,  were 
founded  is  as  follows,  viz.:  "  William  P.  Clyde  &  Co.  to  have 
the  management  of  said  corporation  and  business,  and  in  consid- 
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eration  thereof,  to  guarantee  Jacob  Lorillard  a  dividend  of  not . 
less  than  seven  per  cent  per  annum  for  seven  years,  and  to 
receive  for  such  management  tlie  usual  commission  of  two 
and  one-half  per  cent  in,  and  five  per  cent  out,  at  each  end, 
on  the  freights  earned." 

On  the  18th  of  November,  I88i,  when  the  plaintiff  began 
suit  for  the  default  of  1876,  he  was  entitled  to  recover  not 
only  for  that  default,  but  also  for  the  default  of  1879,  and  no 
action  was  then  pending  for  the  recovery  of  either  sum.  The 
defendants  insist  that  the  contract  is  indivisible  and  that  the 
plaintiff  was  bound  to  embrace  in  that  action  all  guaranteed 
dividends  then  due  and  not  in  suit. 

It  is  doubtless  true,  as  a  general  proposition,  that  each 
default  in  the  payment  of  money  falling  due  upon  a  contract, 
payable  in  instalments,  may  be  the  subject  of  an  independent 
action,  provided  it  is  brought  before  the  next  instalment 
becomes  due,  but  each  action  should  include  every  instalment 
due  when  it  is  commenced,  unless  a  suit  is,  at  the  time,  pending 
for  the  recovery  thereof,  or  other  special  circumstances  exist. 
(S.  P,  D.  Church  V.  Brown^  54  Barb.  191 ;  Beach  \,  Crain^ 
2  N-  Y.  86 ;  Secor  v.  Sturgis^  16  id.  548,  654 ;  Jex  v.  Jacob, 
19  Hun,  105 ;  Bendemagle  v.  Cocks^  19  Wend.  207 ;  Smith 
V.  Jones^  15  Johns.  228.) 

The  plaintiff,  without  denying  that  this  proposition  applies 
to  contracts  generally,  insists  that  it  does  not  apply  to  the  con- 
tract in  question,  because  it  has  been  adjudged  that  as  between 
these  parties  and  as  to  this  contract,  successive  actions  may 
be  brought  and  independent  judgments  recovered  even  for 
instalments  that  were  due  and  not  in  suit  when  the  action 
to  recover  one  thereof,  without  including  the  others,  was 
commenced. 

The  judgment  of  the  Superior  Court,  entered  April  27, 
1882,  did  not  thus  adjudicate  in  express  terms,  as  in  form  it 
simply  adjudged  that  the  plaintiff  recover  of  the  defendants 
the  sum  of  $15,021.17.  In  legal  effect,  however,  as  the 
answer  pleads  the  pendency  of  the  action  in  the  City  Court 
and  the  judgment  recites  that  the  issues  were  tried,  it  adjudged 
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.  that  the  answer  contained  no  defense.  The  language  used  by 
this  court  in  deciding  an  appeal  brought  by  the  defendant  in 
the  City  Court  action  is  repeated  as  applicable  here. 

"  To  the  action  commenced  in  the  Superior  Court  in  which 
fhe  plaintiff  had  his  first  recovery,  the  defendants  interposed 
this  defense,  to  wit :  '  That  at  the  time  of  the  commencement 
of  this  action,  there  was,  and  now  is,  another  actjon  pending 
in  the  City  Court  of  Brooklyn  between  the  same  parties  as  this 
action  and  for  the  same  cause  of  action  as  that  set  forth  in 
the  complaint  herein.'  If  the  defendants  are  right  in  their 
present  contention  that  the  plaintiff  was  entitled  to  maintain 
but  one  action  to  recover  for  all  of  these  dividends,  and  that  he 
had  but  one  cause  of  action  against  them,  then  that  was  a 
good  defense  to  that  action.  But  the  plaintiff  recovered,  and 
thus  it  was  adjudged  that  that  was  not  a  good  defense  ;  that 
this  action  was  not  for  the  same  cause  of  action  as  that ;  that 
both  actions  could  proceed ;  and  that  the  pendency  of  one 
could  be  no  defense  to  the  other.  That  adjudication  estops 
and  binds  these  defendants  and  they  cannot  now  be  heard  to 
say  that  the  two  actions  were  commenced  for  the  same  cause 
of  action,  or  any  portion  of  the  same  cause."  {L(mU<ird  v. 
Clyde,  102  N.  Y.  59,  64.) 

The  legal  effect,  therefore,  of  the  judgment  invoked  as  a 
bar  to  this  action  was  an  adjudication  that  the  contract  in 
question  was  divisible,  so  that  the  instalment  due  July  1, 
1876,  could  be  recovered  in  one  action,  and  the  instalment 
due  July  1,  1877,  in  another,  although  neither  was  commencd 
until  both  instalments  had  become  due.  The  determination 
that  these  two  instalments  were  severable,  although  each  was 
separately  sued  after  both  were  due,  necessarily  involves  the 
result  that  any  of  the  instalments  may  be  thus  separated  in 
suit,  because  they  are  all  alike,  and  are  created  by  the  same 
words.  As  there  was  but  one  promise  made  by  the  defend- 
ants, the  contract  is  either  divisible  or  indivisible  as  a  whole, 
and  there  can  be  no  distinction  between  the  several  instal- 
ments in  that  regard.  Its  unity  or  divisibility  was  directly  at 
issue  in  the  action  pleaded  as  a  bar,  and  every  material  ques- 
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tion  of  fact  or  law  involved  in  an  issue  must  be  regarded  as 
determined  by  the  final  judgment  in  the  action  so  as  not  to  be 
the  subjecft  of  judicial  investigation  again  in  any  subsequent 
litigation  between  the  same  parties.  Even  if  it  was  wrong- 
fully adjudged  that  the  contract  was  divisible  as  to  the  second, 
third  and  fourth  sums  falling  due,  it  follows  from  the  binding 
force  that  the  law  gives  to  a  judgment  between  the  same 
persons  and  upon  the  same  point  that,  as  between  these  parties 
it  is  divisible  as  to  the  fifth  also. 

The  defendants  contend  that,  while  the  prior  judgments 
mAy  be  presimiptively  a  bar,  they  are  not  conclusive  and  that 
it  was  error  for  the  trial  court  to  exclude  evidence  tending  to 
show  that  upon  the  trial  of  those  actions  no  proof  was  offered 
to  support  the  plea  of  former  action  pending.  There  was  no 
offer  to  show  that  the  defense  in  question  was  waived,  with- 
drawn or  stricken  from  the  record,  or  that  the  issues  were  in, 
any  way  changed.  Evidence  merely  tending  to  show  that 
the  defendants  omitted  to  produce,  upon  the  trial,  all  the  evi- 
dence that  was  admissible  in  their  behalf  was  immaterial.  A 
judgment  rendered  on  the  merits  is  co-extensive  with  the  issues 
upon  which  it  is  founded  and  is  conclusive  between  the  parties 
thereto,  not  only  as  to  the  matters  actually  proved,  argued 
and  submitted  for  decision,  but  also  as  to  every  other  matter 
directly  at  issue  by  the  pleadings  which  the  defeated  party 
might  have  litigated.  {Jordan  v.  Van  Epps^  85  N.  Y.  427  ; 
Smith  V.  Smith,  79  id.  634;  Tmlm  v.  O'Brien,  68  id.  446, 
449 ;  Blo&iner  v.  Sturges,  58  id.  168,  176 ;  CleTnens  v. 
Clemens^  37  id.  59,  74 ;  Ihty  v.  Broxon,  4  id.  71 ;  Burt  v. 
Stemhurgh,  4  Cow.  559 ;  PhiUipa  v.  Berich,  16  Johns.  136  ; 
Crom/wdl  v.  County  of  Sa^,  94  U.  S.  351 ;  Aurora  City  v. 
We^,  6  WaU.  82 ;  Big.  on  Estop.  [5th  eA]  165 ;  Wells'  Kes 
Adjudicata,  etc.,  §§  248-251 ;  Freeman  on  Judg,  §  260.) 

Moreover,  the  record  in  the  City  Court  action  which  was  in 
evidence  when  the  offer  in  question  was  made,  shows  that  the 
defendants  requested  the  trial  judge  to  find  that  ^'all  the 
elaims  and  demands  of  the  plaintiff  for  instalments  of  dividends 
for  1874,  1875,  1876,  1877  and  1878  having  accrued  under 
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one  and  the  same  contract  prior  to  the  commencement  of  this 
action,  or  that  in  tlie  Superior  Court  of  the  city  of  New  York, 
constituted  one  cause  of  action.  The  recovery  in  the  Superior 
Court  for  a  part  of  this  cause  of  action  is  a  bar  to  this  suit. 
The  cause  of  action  is  indivisible."  This  request  was  refused, 
and  the  refusal  to  find  it  is  a  part  of  the  judgment-roll.  While 
parol  evidence  may  be  received  to  show  what  was  litigated 
upon  the  trial,  it  must  be  consistent  with  the  record  and  can- 
not be  admitted  to  contradict  it  {Campbdl  v.  ButtSy  3  N.  Y. 
173 ;  Davis  v.  TaUcot,  12  id.  184,  190 ;  Wood  v.  Jackson,  8 
AVend.  9 ;  Gardner  v.  Buckbee,  3  Cow.  120 ;  Freeman  on 
Judgments,  §  275.) 

As  it  has  been  twice  adjudged  in  actions  founded  on  the 
same  contract  and  brought  under  the  same  circumstances  as 
this,  that  the  defense  now  insisted  upon  is  not  good,  the 
defendants  are  bound  by  the  result  even  if  it  was  wrong, 
because  the  policy  of  the  law  does  not  permit  a  retrial,  between 
the  same  parties,  of  an  issue  already  determined  by  a  prior 
judgment  that  is  still  in  force. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


Edwabd  Stamm,  Kespondent,  v.  George  II.  Bostwick, 
Appellant. 

One  who  has  taken  lands  by  devise,  holds  the  same  as  purchaser  within 
the  meaning  of  the  provision  of  the  act  "to  enable  resident  aliens  to 
hold  and  convey  real  estate  "  (§  4,  chap.  115,  Laws  of  1845,  as  amended  by 
chap.  261,  Laws  of  1874,  and  chap.  38,  Laws  of  1875),  which  provides 
that  if  any  alien,  resident  or  citizen,  who  has  purchased  and  taken  a 
conveyance  of  real  estate  within  this  state  shaU  die  "leaving  persons 
who,  according  to  the  statutes  of  this  state,  would  answer  the  descrip- 
tion of  heirs,"  such  persons,  whether  aliens  or  citizens,  may  take  and 
hold  as  heirs  the  real  estate  owned  and  held  by  the  decedent  at  the  time 
of  his  death. 

Real  estate,  therefore,  taken  and  held  by  the  decedent  as  devisee,  passes  to 
his  heirs,  alien  or  resident,  under  said  provision. 


lb9(I.J  StaMM  v.  lioSTWICK.  49 


Statement  of  case. 


As  against  every  claimant,  except  the  state,  the  title  of  an  alien  heir  tei 
good,  and  he  may  hold  the  real  estate  without  making  the  deposition^ 
required  by  said  act. 

Reported  below,  40  Hun,  85. 

(Argued  June  3,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  26,  1886,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  up6n  the  decision  of  the  court  at  Circuit 
without  a  jury. 

This  action  was  brought  under  section  1663  of  the  Code  of 
Civil  Procedure,  to  determine  the  title  to  real  estate  in  the 
city  of  New  York. 

Eliza  Anderson,  a  native  bom  citizen  of  the  United  States^ 

died  in  the  year  1867  seized  and  possessed  of  the  property  in 

question,  leaving  a  last  will  and  testament,  by  which  she 

devised  the  said  premises  to  her  niece  Eliza  Anderson  for  the 

term  of  her  natural  life,  remainder  in  fee  to  her  lawful  issue. 

Eliza  Anderson,  the  niece,  was  a  native  citizen,  and  at  the 

time  of  her  aunt's  death  was  the  wife  of  the  plaintiff.     The 

only  issue  of  the  niece  was  Elizabeth  Stamm,  who  survived 

her  mother.     Upon  the  death  of  her  mother  Elizabeth  entered 

into  possession  of  the  premises,  and  continued  in  the  actual 

possession  thereof  until  her  death  in  September,  1881.     She 

was  a  native  citizen  of  the  United  States,  and  died  intestate,. 

unmarried  and  without  issue,  leaving  .her  father,  the  plaintiff^ 

surviving  her.     Upon  her  death  the  plaintiff  took  possession 

of  the  premises  and  occupied  them  until  the  commencement 

of  this  action.     The  plaintiff  was  born  in  tlie  Electorate  of 

Hesse  in  1846.     He  came  to  the  United  States  in  1860,  and 

has  since  resided  here.     He  filed  his  declaration  to  become  a 

citizen  in  October,  1881,  and  was  naturalized  in  1884.     The 

defendant  is  a  brother  of  the  plaintiff's  wife,  a  native  citizen 

and  of  full  age,  and  was  entitled  to  said  premises  as  heir  at 

law  of  said   Elizabeth   Stamm   unless  the  plaintiff  has  the 

capacity  to  inherit  and  hold  real  estate  within  the  state. 
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Zeyyis  Johnston  for  appellant  The  plaintiff  has  no  right 
•or  title  in  or  to  the  lands  in  question  under  the  act  of 
1845,  as  amended  by  Laws  of  1875,  chapter  38,  because 
Elizabeth  Staipm,  his  daughter,  did  not  "purchase  and  take  a 
•conveyance  "  tliereof  within  tlie  meaning  of  that  act.  (Smith 
V.  Mayor,  etc.,  47  How.  Pr.  280  ;  J\^eweU  v.  People,  3  Seld. 
•97;  Goodrich  v.  JRussell,  42  N.  Y.  182;  2  E.  S.  chap.  1, 
:tit  1,  art  2,  §  17 ;  Zuhrs  v.  Mmer,  15  Hun,  399 ;  Peopl^^  v. 
^Conklifi,  2  Hill,  67;  Laws  of  1825,  chap.  427;  Laws  of  1834, 
chap.  272;  Laws  of  1826,  chap.  348;'  Laws  of  1830,  chap. 
171 ;  Laws  of  1843,  chap.  87 ;  Laws  of  1857,  chap.  576 ;  Laws 
of  1868,  chap.  513;  Laws  of  1872,  chaps.  120,  141,  358 ;  Laws 
of  1874,  chap.  261 ;  Laws  of  1875,  chaps.  38,  396;  Laws  of 
1877,  chap.  Ill;  Dura/ndo  v.  Dxvrando,  23  N.  Y.  331; 
McCartee  v.  O.  A.  Society,  9  Cow.  437,  507.) 

Paul  Fuller  and  Coudert  Brothers  for  respondent  Under 
the  statute  of  1845,  as  amended  by  chapter  38,  Laws  of  1875, 
Edward  Stamm  was  rendered  capable  of  inheriting  the  prem- 
ises in  question.  (3  R.  S.  [7th  ed.]  2170,  §  4.)  Elizabeth 
Stamm  took  this  property  by  the  devise  under  the  will  of  her 
great  aunt,  IHiza  Anderson.  All  the  authorities  are  agreed 
that  this  is  an  acquisition  by  purchase  which  included  every 
acquisition  by  any  other  method  than  descent  or  inheritance. 
See  title  "  Purchase  "  in  Bouvier's,  Burrill's,  Abbott's,  Rapelje 
.&  Lawrence's,  and  Anderson's  Law  Dictionaries.  (HaU  v. 
EaU,  81  N.  Y.  134.) 

Bkown,  J.  The  single  question  involved  in  this  appeal  is 
whether  a  resident  alien  who,  according  to  the  statutes  of  this 
fitate,  would  answer  the  description  of  heir  of  a  deceased  citi- 
zen can  inherit  and  hold  real  estate  owned  and  held  by  such 
deceased  citizen  at  the  time  of  his  death. 

By  chapter  38,  Laws  of  1875,  it  is  provided  as  f oUows :  "  If 
any  alien  resident  of  this  state,  or  any  naturalized  or  native 
citizen  of  the  United  States,  who  has  purchased  and  taken,  or 
who  hereafter  shall  purchase  and  take  a  conveyance  of  real 
(estate  within  this  state  has  died,  or  shall  hereafter  die,  leaving 
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persons  who,  according  to  the  statutes  of  this  state,  would 
answer  the  description  of  heirs  of  such  deceased  person  *  *  * 
such  persons  so  answering  the  description  of  heirs  *  *  * 
of  such  deceased  person,  whether  they  are  cijfcizens  or  aliens, 
are  hereby  declared  and  made  capable  of  taking  and  holding 
and  may  take  and  hold  as  heirs  *  *  *  of  such  deceased 
person  as  if  they  were  citizens  of  the  United  States,  the  land 
and  real  estate  owned  and  held  by  such  deceased  alien  or  citi- 
zen at  the  time  of  his  death." 

The  appellant  contends  that  this  statute  has  no  application, 
inasmuch  as  Elizabeth  Stamm,  the  decedent,  had  not  pur- 
eliased  and  taken  a  deed  of  the  lands  in  question,  but  acquired 
Uiem  as  devisee  under  her  mother^s  will. 

•The  popular  and  commercial  meaning  of  the  word  "to  pur- 
chase "  is  doubtless  "  to  buy,"  but  generally  in  law  the  word 
has  a  more  extended  meaning  and  includes  every  mode  of 
acquiring  land  except  by  descent. 

"  There  are  two  modes  only,  regarded  as  classes,  of  acquir- 
ing a  title  to  land,  namely,  descent  and  purchase;  purchase 
including  every  mode  of  acquisition  known  to  the  law,  except 
that  by  which  an  heir,  on  the  death  of  an  ancestor,  becomes 
substituted  in  his  place  as  owner  by  the  act  of  the  law." 
(3  Washb.  on  Keal  Prop.  290 ;  James  v.  Morei/,  2  Cow.  246 ; 
McCartee  v.  Orphan  Asyluin  Society,  9  Cow.  437-507 ;  Hoyt 
V.  Van  AUtyne,  15  Barb.  568-572.) 

Many  cases  could  be  cited  where  courts  have  given  the 
restricted  meaning  to  the  word  in  the  construction  of  statutes 
and  to  carry  out  the  intent  of  the  legislature,  but  we  are  of 
the  opinion  that  in  this  case  the  intention  of  the  legislature  is 
best  effectuated  by  giving  to  the  word  its  most  extensive 
signification. 

The  act  of  1875  was  an  amendment  of  chapter  261,  Laws 
of  1874,  which  amended  section  4,  chapter  115,  Laws  of  1845, 

In  the  principal  act  the  legislature  dealt  with  the  acquisition 
and  disposition  of  real  property  by  resident  aliens. 

The  act  is  entitled  "  An  act  to  enable  resident  aliens  to  hold 
and  convey  real  estate,  and  for  other  purposes."     Section  one 
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empowered  resident  aliens  to  hold  real  estate  acquired  by  grant 
or  devise. 

Section  two  gave  dower  to  wives  of  such  aliens. 

Section  three  gave  dower  to  alien  wives  of  citizens. 

Section  five  confirmed  grants  and  devises  made  by  resident 
aliens,  and 

Section  six  empowered  such  aliens  who  had  acquired,  or 
who  should  thereafter  acquire,  real  estate  by  grant  or  devise 
to  grant  and  devise  the  same  to  any  citizen  or  resident  alien. 

These  and  the  other  sections  of  the  act  indicate  clearly  the 
scheme  of  the  legislature. 

Kesident  aliens  who  made  and  filed  the  deposition  required 
by  the  first  section  of  the  act  were  made  capable  of  taking  and 
holding  real  estate  and  disposing  of  it  in  the  manner  statq^l, 
the  same  as  if  they  were  citizens. 

Every  mode  of  acquisition  and  disposition  of  land  of  resi- 
dent aliens  was  provided  for  except  that  by  descent. 

We  find  that  covered  by  the  fourth  section  of  the  act. 

If,  however,  the  appellant's  construction  of  that  section  is 
to  prevail,  alien  heirs  would  not  inherit  unless  the  intestate 
had  acquired  some  or  all  of  his  property  by  deed.  If  the 
intestate's  land  had  come  to  him  by  devise,  the  fourth  section 
of  the  statute  would  be  inoperative.  On  the  other  hand,  if 
he  had  at  some  time  during  his  life  acquired  some  land  by 
deed,  then  all  the  land  owned  at  the  time  of  his  death,  tliat 
which  he  held  by  devise,  as  well  as  that  held  by  deed,  would 
pass  under  section  four,  and  it  would  be  no  bar  to  the  opera- 
tion of  the  statute  that  the  land  acquired  by  deed  was  not 
owned  at  the  time  of  his  death.  A  purchase  by  deed  of  some 
land,  no  matter  how  insignificant  the  quantity  or  how  remote 
from  the  time  of  tlie  ancestor's  decease,  would  be  in  the 
nature  of  a  condition  precedent  to  inheritance  by  alien  heirs. 

There  is  certainly  no  public  policy  which  dictates  such  a 
reading  of  the  statute,  and  no  reason  is  apparent  why  the  leg- 
islature, intending  as  it  did  that  aliens  should  inherit  and  hold 
real  estate  within  the  state,  should  have  made  the  inheritance 
depend  upon  a  purchase  by  deed  by  the  ancestor,  a  fact  wliich. 
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in  the  general  operation  of  tlie  statute,  would  be  of  no 
importance. 

The  intention  of  tlie  legislature  is  clearly  expressed  that 
resident  aliens  may  grant  and  devise  all  land,  that  they  are 
made  capable  of  holding  by  the  act  in  question,  and  I  think  it 
was  equally  the  intention  that  if  they  failed  to  dispose  of  it 
by  deed  or  will  it  should  by  section  four  pass  to  those  there 
made  capable  of  taking  and  holding  it.  There  is  no  particular 
signification  in  the  expression  "  take  a  conveyance,"  as  the 
term  conveyance  is  as  apphcable  to  the  will  in  the  case  of  a 
devise  as  it  is  to  a  deed  in  a  case  of  a  grant. 

These  views  require  that  the  word  "  purchase  "  should  be 
given  its  broadest  meaning,  which  would  include  all  land 
acquired  by  devise. 

The  act  of  1874  added  naturalized  and  native  citizens  to  the 
class  of  persons  from  whom  aliens  might  inherit,  and  the  act 
of  1875  permits  aliens  to  take  as  devisees  as  well  as  heirs. 

Our  conclusion  is  that  Elizabeth  Stamm  held  the  land  in 
question  as  purchaser,  and  the  plaintiff  had  the  capacity  to 
inherit  as  her  heir. 

As  against  every  person  except  the  state,  he  could  hold  the 
land  without  making  the  deposition  required  by  the  first  sec- 
tion of  the  act,  and  whether  or  not  his  title  was  good  against 
the  state,  is  a  question  with  which  the  defendant  has  no  concern. 

The  judgment  should  be  aflirmed,  with  costs. 

All  concur. 

Judgment  afiirmed. 

128     68 
128    871 

Thomas  White  et  al.,  Appellants,  v.  The  City  of  Brooklyi^,    {iS  gsil 

Respondent 

FlaintifFs  held  certain  certificates  of  sales,  issued  by  the  collector  of  taxes 
and  assessments  in  the  city  of  Brooklyn,  on  sales  of  land  made  in  and  prior 
to  1864,  for  unpaid  taxes  and  assessments.  Each  certificate  contained 
a  statement  that  the  purchaser  was  entitled,  after  the  expiration  of  two 
years  from  its  date,  to  a  lease  of  the  premises  sold,  unless  redeemed  or 
an  irregularity  should  be  discovered  in  the  proceedings  prior  to  the  sale, 
in  which  case  it  was  agreed  that  the  purchase-price  should  be  refunded 
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to  the  purchaser  or  assigns  upon  surrender  of  the  certificate.  No  redemp- 
tions and  conveyances  in  pursuance  of  the  certificates  were  ever  made. 
Certain  of  the  certificates  plaintiffs  claimed  to  own  as  assignees  of  the 
purchasers.  The  only  evidence  of  the  assignment  of  three  of  the  cer- 
tificates was  by  indorsement  of  the  purchaser's  name  on  the  certificate. 
No  notice  of  any  assignment  had  been  filed  as  required  by  the  act  of 
1854  (§  26.  tit.  5,  chap.  384,  Laws  of  1854),  which  provides  that  *'  no 
assignment  of  any  certificate  given  on  the  sale  of  lands  for  any  taxes  or 
assessments,  shall  have  an^  effect  until  notice  of  the  same,  with  the  name 
and  residence  of  the  assignee,  shall  be  filed  in  the  ofllce  of  the  collector 
of  taxes  and  assessments  of  the  district  in  which  said  lands  are  situated." 
In  December,  1882,  irregularities  were  discovered  in  the  proccedmgs 
prior  to  the  sales,  which  rendered  them  invalid.  In  July,  1883,  plaintiflfs 
demanded  repayment  of  the  purchase-moneys,  which  was  refused.  In 
an  action  to  recover  the  same  brought  thereafter,  the  court  below  held 
that  the  action  was  barred  by  the  Statute  of  Limitations.  Heldy  error; 
that  the  contracts  on  th^  part  of  the  city  embodied  in  the  certificates 
continued  effectual  and  unperformed  until  the  discovery  of  the  irregu- 
larities in  the  proceedings,  and  plaintiffs'  right  to  the  repayment  of  the 
purchase-moneys  then  arose. 

Also  hdd,  that  plaintiffs  were  not  entitled  to  recover  interest  prior  to  the 
time  demand  of  payment  was  made,  nor  to  recover  anything  by  way  of 
indemnity  for  costs  incurred  by  them  in  defending  an  action  in  which 
was  involved  the  validity  of  the  certificates  as  liens. 

Also  lield,  that  while  the  defendant  might,  for  the  purpose  of  performance 
of  the  contracts  contained  in  the  certificates,  have  treated  the  purchasers, 
as  the  parties  entitled  to  the  benefit  of  them  until  notice  was  filed,  the 
provision  was  no  defense  in  this  action,  as  an  assignment  of  the  certifi- 
cates would  be  in  practical  effect  an  assignment  of  the  claims  against 
the  city  for  reimbursement;  but  that  the  certificates  were  not  negotiable 
instruments  transferable  simply  by  indorsement;  and  that  the  indorse- 
ments alone  w^re  insufliicient  evidence  to  establish  title  in  plaintiffs  to 
the  three  certificates. 

(Argued  June  5,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  January  23, 
1888,  wliich  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  upon  tlie  contracts  of  the  defend- 
ant contained  in  several  certificates  of  sales  by  its  collector  of 
taxes  and  assessments,  of  certain  lands  in  the  city  of  Brooklyn, 
made  in  1860,  1861,  1862,  1863  and  1864,  for  taxes  a^essed 
upon  them  from  1851  to  1862  inclusive. 
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The  certificates  are  held  by  the  plaintiffs.  They  bear  even 
dates  with  the  sales  respectively,  are  subscribed  by  such  collector^ 
and  are  in  the  form  following  :  "  I  hereby  certify  that  at  public 
auction  held  by  me  this  day  at  the  City  Hall  in  the  city  of 
Brooklyn  for  the  sale  of  property  for  unpaid  taxes  pursuant 
to  an  act  entitled  *  An  act  to  consolidate  the  cities  of  Brooklyn 
and  Williamsburgh  and  town  of  Bush^ck  into  one  municipal 
government  and  to  incorporate  the  same,'   passed  April   17, 

1854,  and  the  acts  amendatory  thereof, purchased  the  lot,'^ 

etc.,  "  assessed  for  the  tax  of for  the  term  of years  for 

which  he  then  paid  the  sum  of dollars,  and  which  said 

purchase  entitled  him  to  a  lease  of  the  said  premises  for  the  term 
aforesaid  after  the  expiration  of  two  years  from  the  date 
hereof,  unless  said  premises  be  redeemed  within  that  time,  or 
any  irregularity  shall  be  discovered  in  the  proceedings  prior 
to  said  sale,  in  which  case  said  purchase  and  all  sums  paid  for 
taxes  or  assessments  on  said  premises  shall  be  repaid  to  said 
purchaser  or  his  assigns,  provided  this  certificate  shall  be  sur- 
rendered to  the  collector  of  taxes  and  assessments,  and  no 
further  or  other  damages  shall  be  claimed  by  said  purchaser." 
The  plaintiffs  held  some  of  such  certificates  as  purchasers 
but  the  most  of  them  they  claimed  to  hold  as  assignees  of  the 
purchasers.  The  only  evidence  of  assignment  of  three  of  them 
was  the  indorsement  of  the  purchasers'  names  on  the  back 
of  the  certificates.  Ifo  redemption  was  made.  In  May  and 
August,  1882,  the  plaintiffs  demanded  leases  which  were  not 
given,  end  in  July,  1883,  they  demanded  repayment  to  them 
of  the  purchase-money  which  was  refused.  In  December, 
1882,  it  was  discovered  that  there  were  irregularities  in  the 
proceedings  prior  to  the  sales,  by  which  the  sales  were  rendered 
invalid.     This  action  was  commenced  in  July,  1883. 

W.  E.  Osbom  for  appellant.  A  tax  or  assessment,  on  and 
from  the  date  of  its  confirmation,  is  analogous  to  a  judgment 
or  mortgage,  the  lien  of  which  continues  and  is  not  barred 
until  the  expiration  of  twenty  years  from  such  confirmation. 
{Fisher  v.  Mayar^  etc.^  G7  K  Y.  73-79.)    The  premises  were 
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not  redeemed ;  irregularities  were  discovered  in  the  proceed- 
ings prior  to  the  sales,  and  the  city,  by  the  term  of  its  eon- 
tract,  is  bound  to  refund  the  money,  unless  the  claim  therefor 
has  been  barred  by  the  lapse  of  time,  which,  on  this  appeal,  is 
the  only  question  raised  or  to  be  considered.  (BrevooH  v. 
€ity  of  Brooklyn,  89  K  Y.  128 ;  Coffin  v.  City  of  Brooklyn, 
116  id.  165.)  An  action  for  the  specific  perfonnance  of  a 
contract  must  be  commenced  within  ten  years  after  the  cause 
of  action  accrues.  (Code  Civ.  Pro.  §  388 ;  Peters  v,  Dela- 
j>laine,  49  N.  Y.  362;  Hayes  v.  Nourse,  114  id-  605.) 
Assuming  that  the  time  when  the  vendee  is  obliged  to  require 
performance  of  the  contract  is  two  years  after  the  date  of 
fsale,  so  that  any  delay  by  him  thereafter,  whether  of  twenty 
years,  ten  years  or  six  years,  would  count  against  him ;  if  by 
the  consent  of  the  parties,  or  if  by  statute,  having  the  force  of 
such  consent,  tlie  time  originally  fixed  for  the  application  for 
a  lease  pursuant  to  the  terms  of  sale  be  extended,  then,  until 
the  time  arrives  when  performance  is  required  by  such  exten- 
sion, the  lapse  of  time  does  not  count  against  either  party. 
(Laws  of  1865,  chap.  721,  §  12 ;  Cooley  on  Taxation,  478- 
480.)  It  is  claimed  by  the  deiendant  that  the  law  of  1865 
applies  to  valid  liens  only,  and  that  the  certificates  in  question 
being  invalid,  never  were  hens.  The  intent  and  object  of  the 
fitatute  are  very  manifest  This  notice  is  a  challenge  to  the 
purchaser  to  assert  his  rights,  if  any,  under  the  contract,  or  be 
"barred  after  six  months.  (Laws  of  1862,  chap.  478 ;  Mushliit 
T".  Silverma/ti^  56  N.  Y.  362.)  The  judgment  in  the  suit  of 
Barnard  v.  Barnard,  under  the  notice  of  these  plaintiffs  to 
the  city  to  defend  such  sales,  which  were  sought  to  be  set 
eside  by  such  action,  is  conclusive  upon  the  city  of  Brooklyn, 
and  this  alone,  independently  of  the  question  of  the. Statute 
of  Limitations,  renders  the  city  of  Brooklyn  liable  for  the 
amount  which  the  plaintiffs  lost  by  such  judgment,  together 
with  the  costs  which  they  sustained  in  the  prosecution  of  their 
defense.  {Ileiser  v.  Hatch,  86  N.  Y.  614 ;  City  of  Rochester 
V.  Montgomery,  72  id.  65.)  The  plaintiffs  were  entitled  to 
resort  to  the  land  pursuant  to  the  sale,  but  they  could  not  do 
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this  because  of  the  city's  refusal  to  deliver  to  them  leases 
aoe>rding  to  the  contract.  Where  a  creditor  does  an  act  by 
which  a  security  is  rendered  valueless  to  a  surety  who  is 
entitled  to  be  subrogated,  the  surety  who  has  paid  the  creditor 
h  entitled  to  recover  from  him  the  amount  of  the  defeated 
eecurity.  {Chester  v.  Bank  of  Kingston^  16  N.  Y.  336; 
Cocley  V.  Leonard^  56  id.  494.) 

WilUam  T.  Gilbert  for  respondent.  In  the  absence  of  a 
contract  or  statute,  the  rule  of  ccuveat  emptor  is  strictly  applied 
to  the  case  of  a  purchaser  at  a  tax  sale.  (Cooley  on  Tax.  329, 
375,  572;  Desty  on  Tax.  850;  Lynde  v.  Melrose^  10  Allen, 
47 ;  Packa/rd  v.  New  Limerick^  34  Me.  269 ;  Coffin  v.  City 
of  BrooTdyn^  116  l?".  Y.  166;  Breevoort  v.  City  of  Brooklyn^ 
39  id.  120,  135.)  Plaintiffs  are,  therefore,  remediless  unless 
they  can  show  some  obligation  resting  upon  the  city  under 
contract.  (Chapman  v.  City  of  Brooklyn^  40  N.  Y.  372, 
378 ;  Manning  v.  Keenan^  73  id.  45 )  The  city  did  not 
undertake  to  sell  any  present  interest  in  the  land,  but  only  a 
right  to  a  future  interest  in  case  of  non-redemption  by  the 
owner,  and  in  case  no  irregularities  existed  invalidating  the 
power  of  the  city  to  sell.  (Desty  on  Tax.  853,  969 ;  Barton 
V.  McWhinney,  85  Ind.  481 ;  In  re  Webl,  24  IIow.  Pr.  247 
Minis  V.  U.  8.,  15.  Pet  423,  445 ;  U,  S.  v.  Dickson.,  Id.  141 
165 ;  Voorhees  v.  Bank  of  U,  S,,  10  id.  449,  471 ;  Wayman 
V.  Southard,  10  Wheat.  1,  30 ;  Potter's  Dwarris  on  Stat.  118 
Sedgwick  on  Stat.  Con.  59 ;  1  Kent's  Comm.  463 ;  Myers  v, 
In^.  Co.,  27  Penn.  St.  463;  U,  S.  v.  Cook,  17  Wall.  168,  177 
McKee  v.  Laimihert,  2  Watts  &  S.  114;  O,  Co,  v.  Jerrard. 
46  Wis.  317 ;  Allen  v.  Morse,  72  Me.  502 ;  Early  v.  Whit 
tingham,  43  Penn.  162;  Harper  v.  Ttawe,  53  Cal.  233 
Cooley  on  Tax.  531.)  Plaintiffs'  cause  of  action  for  a  return 
of  the  purchase-money  has  been  barred  by  the  Statute  of 
limitations.  (Code  Civ.  Pro.  §  382 ;  Oakes  v.  Ilmjoellf  27 
How.  Pr.  145.)  The  power  of  the  collector  to  issue  a  lease 
was  limited  to  the  issuing  of  a  lease  upon  a  valid  sale. 
{Thompson  v.  Bnrhans,  61  N.  Y.  52,  65 ;  Bois  v.  Mul^ 
SicKELs  —Vol.  LXXVII.        8 
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ligan^  5  Fed.  Rep.  439 ;  McGavock  v.  Bollock^  13  Neb.  535  ; 
McCready  v.  Scudon^  29  Penn.  356 ;  Sluirp  v.  Spier ^  4  Hill, 
76;  Desty  on  Tax.  910;  State  v.  WiUiston,  20  Wis.  228; 
Crane  v.  JayneaviUe^  Id.  305 ;  Hamilton,  v.  Fan  du  Ijic,  25 
id.  490 ;  Orton  v,  Noonam,^  Id.  612 ;  Siegely.  SuperviBora^  26 
id.  20 ;  M,  /.  Co,  v.  HvJhard^  29  id.  51.)  But  in  any  point 
of  view  the  plaintiffs  were  not  entitled  to  judgment  for  the 
reason  that  they  failed  to  prove  title  to  the  certificates  ia 
themselves.  (Charter  of  1854,  tit.  5,  §  36 ;  Charter  of  1873, 
tit.  8,  §  5 ;  Jackson  v.  Jacksonjport,  14  N.  W.  Rep.  296.)  The 
court  below  properly  rejected  the  claim  of  the  plaintiffs  for  a 
return  of  the  purchaso-money  paid  upon  three  sales  evidenced 
by  the  certificates,  which  were  merely  indorsed  by  the  pur- 
chaser. A  certificate  of  sale  is  not  a  negotiable  instrument 
which  passes  by  indorsement  merely.  (Desty  on  Tax.  856 ; 
IIo.De  V.  Ga/rry,  5  N.  Y.  897,  900;  Cook  v.  SaMerlee,  6  Cow. 
108 ;  Read  v.  City  of  Bvffalo,  67  Barb.  525 ;  Orowdrey  v. 
Vandenhurgh,  101  U.  S.  572,  574 ;  Smith  v.  Todd,  13  K  W. 
Rep.  489 ;  Jackson,  v.  Jacksonport^  14  id.  296.) 

Bradley,  J.  When  the  two  yeard  from  the  times  of  the 
respective  sales  had  expired,  and  the  premises  were  not 
redeemed,  the  right  of  the  purchasers  or  their  assigns  w^as  to 
take  conveyances  for  the  terms  of  years  mentioned  in  tlie 
certificates,  unless  some  irregularity  was  discovered  in  tlie  pro- 
ceedings prior  to  the  sales,  and  in  that  case  to  have  the  pur- 
chase-money refunded.  This  right  was  effectually  given  by 
the  terms  of  the  certificate.  {Breooort  v.  City  of  Brooklyn^ 
89  N.  Y.  128.)  It  turned  out  that  such  irregularities  did 
jexist;  and  that,  as  the  consequence,  the  sales  in  question 
were  void.  The  purpose  of  this  provision  in  the  certificate 
for  repayment  evidently  was  for  the  benefit  of  the  purchaser, 
and  for  the  restoration  to  him  of  the  amount  paid,  if  it  appeared 
that  the  city  was  unable  to  give  effect  to  the  sale  by  the  con- 
veyance which  it  undertook  to  make.  The  discovery  of  the 
defect  in  the  proceedings  prior  to  the  sale,  and  not  its  exist- 
ence merely,  was  the  fact  which,  it  was  contemplated,  would 
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deny  to  the  defendant  Jihe  right  to  make  the  conveyance,  and 
afford  to  the  purchaser  the  right  to  reimbursement.  If,  there- 
fore, without  such  discovery,  the  conveyance  had  been  made 
to  him,  the  remedy  of  the  purchaser  to  obtain  repayment 
would  have  been  defeated,  although  sncli  irregularity  prior  to- 
the  sale,  had  in  fact  existed.  (Cojm^v.  City  of  BrooHyn^ 
116  N.  Y.  159.)  The  first  condition  upon  which  repayment 
was  made  to  depend,  did  not  arise.  The  irregularity  did  exist, 
and  was  discovered.  The  plaintiffs'  right  to  reimbursement 
was  not  defeated  by  any  conveyance  pursuant  to  the  sale  and 
certificate.  The  view  of  the  court  below  was  that  the  plain- 
tiffs' right  to  recover  was  barred  by  the  Statute  of  Limitations,. 
which  seems  to  be  the  leading  question  here  for  consideration. 
If  the  right  of  the  plaintiffs  was  dependent  solely  upon  the 
fact  that  such  irregularity  existed,  it  is  clear  that  the  statute 
.  commenced  running  on  the  expiration  of  the  time  for  redemp- 
tion, and  operated  as  a  bar  at  the  end  of  six  years  thereafter,, 
although  the  plaintiffs  were  ignorant  of  the  existence  of  the 
fact  which  entitled  them  to  the  remedy.  {AUefi  v.  Milie,  IT 
Wend.  202.)  While  a  certificate  of  the  character  of  those  in 
question  is  in  some  sense  similar  to  that  of  an  executory  con- 
tract of  sale,  the  right  to  recover  the  purchase-money  paid  does. 
not  arise  from  any  breach  of  the  contract,  but  is  in  its  enforce- 
ment. The  case  here,  therefore,  differs  somewhat  from  the  rem- 
edy given  by  refusal  or  inability  of  the  vendor  in  the  ordinary 
contract  for  the  sale  of  land  to  convey.  There  the  remedy  for 
recovery,  by  way  of  reimbursement  of  the  purchase-money, 
is  founded  upon  the  breach  of  the  contract.  Here  the  con- 
tract gives  the  only  right  the  plaintiffs  have  for  that  purpose. 
When  the  time  for  redemption  expired  the  fact  existed,  which 
if  then  discovered,  would  have  entitled  the  purchasers  or  their 
assigns  to  repayment  of  the  purchase-money.  The  discovery 
of  the  irregularity  not  then  having  been  made,  the  defendant,, 
in  compliance  with  the  certificate,  cauld,  and  probably  would, 
if  caUed  upon  to  do  so,  have  made  the  contemplated  convey- 
ance. If,  therefore,  such  conveyance  could  have  been  made 
in  performance  of  the  contract  according  to  its  terms,  can  it 
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he  said  that  a  right  of  action  had  in  fact  accrued  to  recover 
the  purchaae-money  ?  Both  conditions  did  not  exist  at  tlie 
«ame  time.  But  when,  within  the  fair  meaning  of  the  con- 
tract, the  right  to  reimbursement  arose,  the  right  of  the 
<]efendant  to  make  the  conveyance  pursuant  to  the  contract 
terminated.  And  it  was  not  intended  by  the  contract  that 
the  defendant  should  be  embarrassed  in  making  a  conveyance 
pursuant  to  it  by  the  mere  fact  that  a  defect  existed  in  the 
proceedings  prior  to  the  sale,  but  that  the  denial  of  that  right 
and  liability  to  repay  the  purchase-money,  should  be  depend- 
ent upon  the  discovery  of  the  defect.  This  view  would  seem 
to  lead  to  the  conclusion  that  the  discovery  was  the  fact  upon 
which  the  right  of  action  for  the  reimbursement  depended  ; 
And  that  then  the  cause  of  action  for  such  relief  would  first 
arise.  But  the  time  within  which  such  cause  may  accrue 
and  the  remedy  be  made  available,  must  have  some  relation 
to  that  which  the  lien,  and  perhaps  the  right  to  specific  per- 
formance, would  otherwise  exist.  For  it  evidently  was  not 
in  contemplation  that  any  remedy  would  survive  the  period 
during  which  the  lien,  given  by  a  valid  certificate,  would  con- 
tinue. The  right  of  action  for  specific  performance,  unless 
4Baved  by  some  statute,  would  be  barred  at  the  end  of  ten 
years  after  the  expiration  of  the  time  for  redemption.  {Bruce 
V.  TilsoUy  25  N.  Y.  194.)  That  ten  years  expired  before  this 
action  was  commenced.  The  Statute  of  Limitations  has  rela- 
tion to  the  remedy  only,  and  while  it  might  be  made  available 
to  defeat  the  remedy,  it  would  not  afiEect  or  curtail  the  lien  of  a 
valid  sale.  (  Waltermire  v.  ^Vestovery  li  N.  Y.  16.)  That  is 
supposed  to  continue  twenty  years.  {Fisher  v.  Mayoi\  etc,^  67 
N.  Y.  73.)  The  statute  providing  the  means  by  wliich  a  per- 
son claiming  an  interest  in  the  premises  sold  for  taxes  in  the 
•city  of  Brooklyn,  may,  by  filing  of  notice,  limit  the  time  for 
taking  the  conveyance  pmrsuant  to  such  a  sale,  also  provides 
that  such  term  is  extended  until  the  expiration  of  six  months 
from  the  time  of  filing  the  notice,  when  the  lien  shall  cease. 
<Laws  of  1865,  chap.  751,  §  12.) 

This  statute  does  not  have  the  effect,  when  no  notice  is  filed, 
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to  extend  the  lien  of  a  certificate  given  on  a  sale  for  taxes^ 
beyond  the  time  which  it  otherwise  would  contiaue ;  but  it 
may  be  construed  in  such  event  to  so  extend  the  time  within. 
which  a  conveyance  may  be  required,  as  to  obviate  the  tea 
years'  Statute  of  Limitations  in  seeking  specific  performance^ 
The  time  to  seek  conveyances  was  not  limited  by  any  notice,. 
and,  within  the  meaning  of  the  statute,  if  the  certificates  had 
been  valid,  the  right  to  obtain  such  conveyance,  unless  termi- 
nated by  such  notice,  would  continue  during  the  existence  of 
the  lien.  It  is,,  however,  suggested  that  this  statute  has  no« 
application  to  the  certificates  in  the  present  case,  because  they 
never  were  liens  upon  the  premises  mentioned  in  them.  It  is; 
true  they  were  not  liens;  but  in  the  contemplation  of  the? 
parties  when  the  certificates  were  made,  and  until  their  inva- 
lidity was  discovered,  conveyances  were  to  be  made  and  takea 
pursuant  to  the  contract ;  and  while  in  that  view  it  wasi 
assumed  that  such  right  continued,  it  may  be  seen  that  the  dis- 
covery of  the  irregularity,  which  defeated  the  ability  of  the: 
defendant  to  convey,  produced  the  remedy  to  recover  back 
the  purchase-money.  We  have  thus  far%  proceeded  as  if  no* 
time  was  designated  by  the  contract  for  its  performance ;  and 
that,  therefore,  the  discovery  of  such  iiTegularity  at  any  time 
during  which  the  lien  of  valid  certificates  would  continue, 
enabled  the  purchaser  to  assert  his  claim  for  reimbursement  of 
the  purchase-money.  In  view  of  the  statute  on  the  subject,. 
as  well  as  by  the  tenns  of  a  certificate  like  those  here,  the 
time  of  performance  of  the  contract  represented  by  it  was  on. 
the  expiration  of  two  years  from  the  time  of  the  sale. 

No  redemption  of  the  premises  being  in  the  meantime 
made,  the  rights  of  the  parties  to  the  certificate  may  have 
been  treated  as  then  fixed,  so  as  to  entitle  the  purchaser  to  a 
conveyance,  unless  some  irregularity  in  the  proceedings  prior 
to  the  sale  was  discovered.  In  the  latter  event  he  would  be 
entitled  to  repayment  of  the  purchase-money.  No  such  dis- 
covery in  the  cases  in  question  having  then  been  made,  the 
collector  of  taxes  and  assessments  may  have  fully  discharged 
his  duty  and  the  liability  of  the  defendant,  by  making  to- 
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the  purchasers  instmmcnts  purporting  to  convey  the  estates 
mentioned  in  the  certificates.  This  was  contemplated  by  the 
statute  as  it  then  wsw  (Laws  of  1854,  chap.  384,  tit.  5,  §  33), 
and  as  it  has  since  remained.  (Laws  of  1873,  chap.  863,  tit. 
8,  §  9.)  So  far  as  appears  the  collector,  prior  to  the  act  of 
1873,  did  not,  nor  did  the  registrar  of  arrears  thereafter  and 
before  the  discovery  of  the  invalidating  irregularity  in  the^ 
proceedings,  make  any  such  conveyance.  There  was  nothing 
required  by  the  statute,  or  by  the  certificate  of  the  purchaser, 
to  entitle  him  to  the  conveyance,  or  to  move  the  collector  or 
registrar  of  arrears  to  make  it.  And  in  that  view  the  question 
may  arise  whether  the  omission  to  make  the  conveyances  as 
well  as  to  seek  to  obtain  them,  may  not  be  treated  as  an  exten- 
sion of  the  time  of  performance  of  the  contracts  by  the 
acquiescence  of  the  parties.  Time  was  not  necessarily  of  tlie 
essence  of  the  contract  as  between  the  city  and  the  pur- 
chasers. And  the  defendant  did  not  nor  did  the  purchasers 
do  anything  to  make  it  so,  or  to  tenninate  the  time  of  per- 
formance until  in  1882,  when  the  plaintiffe  first  demanded 
conveyances,  which  were  refused.  The  contracts,  therefore, 
as  against  the  defendant  continued  effectual,  open  and  unper- 
formed until  the  discovery  in  that  year  of  the  irregularity  in 
the  proceedings  prior  to  the  sales,  which  invalidated  the  cer- 
tificates from  the  beginning.  {Gilbert  v.  Danforth,  6  N.  Y. 
685.)  After  such  discovery,  performance  could  not  be  accom- 
plished by  making  conveyances.  If  tliese  views  are  correct 
it  would  seem  that  the  right  of  the  plaintiffs  then  arose  to 
assert  the  claim  for  repayment  of  the  purchase-money  as  to 
the  certificates  to  which  they  had  title,  and  which  if  valid 
would  have  continued  to  be  a  lien.  The  irregularity  was  di^ 
covered  in  December,  1882.  The  demand  of  payment  and 
tender  of  the  certificates  were  made  in  July,  1883,  and  this 
action  was  commenced  shortly  thereafter  and  in  the  same 
month.  It  is  urged  that  the  plaintiffs  had  no  title  to  the  cer- 
tificates, which  they  claimed  to  own  by  virtue  of  the  assign- 
ments made  to  them,  because  no  notice  was  filed  pursuant  to 
the  statute,  which  provided  that  "  no  assignment  of  any  certifi- 
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cate  given  on  the  sale  of  lands  for  any  taxes  or  assessments 
shall  have  any  effect  until  notice  of  the  same,  with  the  name 
and  residence  of  the  assignee  shall  be  filed  in  the  office  of  the 
collector  of  taxes  and  assessments  of  the  district  in  which 
said  lands  are  situated."  (Laws  of  1854,  chap.  384,  tit.  5, 
§  ?6 ;  Laws  of  1873,  chap.  863,  tit.  8,  §  7.)  The  certificates 
rail  to  the  purchasers  and  their  assigns.  And  while  the  defend- 
ant might,  for  the  purpose  of  performance  of  the  contracts 
contained  in  tliem,  treat  the  purchasers  as  the  parties  entitled 
to  the  benefit  of  them  until  such  notice  should  be  filed,  the 
right  upon  which  this  action  is  founded  is,  in  practical  effect, 
the  assignment  of  the  claim  to  the  moneys  paid  upon  the 
purchases,  or  the  liability  of  the  defendant  created  by  the 
contracts  to  pay  it,  and  unless  some  relief  is  given  by  some 
intervening  act  of  performance,  which  does  not  appear,  we 
tliink  that  provision  of  the  statute  is  not  available  as  a  defense. 
{Chapman  v.  City  of  Brooklt/n,  40  N.  Y.  372.)  These  certi- 
ficates are  not  negotiable  instruments,  and  the  mere  indorse- 
ment  of  them  by  the  purchasers  would  not  be  effectual  to 
transfer  them  or  the  claim  to  the  purchase-money.  This  titu- 
ation  seems  to  have  been  applicable  to  a  few  only  of  the 
certificates  held  by  the  plaintiffs.  As  to  them  such  indorse- 
ments alone  was  insufficient  evidence  to  establish  title  in  the 
plaintiffs. 

In  the  view  taken  it  is  not  essential  to  refer  to  the  legisla- 
tion had,  and  the  action  taken  to  supply  the  deficiency  in 
funds  for  municipal  purposes,  occasioned  by  the  invalidity  of 
assessments  which  had  been  made,  although  it  was  the  subject 
of  consideration  in  the  court  below.  But  it  may  be  observed 
that  in  1883  provision  was  by  statute  made  to  make  assess- 
ments of  arrears  of  unpaid  taxes  assessed  prior  to  July  1, 
1882 ;  and  it  was  provided  that  all  taxes,  assessments  and 
water  rates  unpaid,  for  which  sales  had  been  made,  which 
sales  were  for  any  reason  invalid,  should  be  deemed  to  be  in 
arrears  from  the  date  when  they  were  levied  or  attempted  to 
be  levied  or  confirmed.  (Laws  of  1883,  chap.  114.)  It  is 
claimed  on  the  part  of  the  plaintiffs  that  thereupon  the  city 
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proceeded  to  relevy  taxes  and  assessments  upon  the  premiseff 
and  collected  them,  and  thereby  twice  received  payment  ol 
the  moneys  for  which  this  action  was  brought.  As  found  by 
the  trial  court,  this  was  not  necessarily  so  as  to  the  whole 
amounti  The  court  found  that  pursuant  to  that  act  of  1883, 
the  city  authorities  levied  upon  each  of  the  parcels  of  land  a. 
tax  or  assessment  for  some  amount  in  lieu  and  stead  of  those  ' 
in  question,  but  that  the  amount  so  relevied  did  not  appear. 
These  facts  tend  to  show  that  the  city  made  such  assessments, 
by  way  of  relevy,  as  were  deemed  essential  to  supply  the 
deficiency  caused  by  or  resulting  from  the  irregularities  in 
previous  assessments,  including  tliose  for  which  sales  had  been 
made,  and  that  the  statute  of  1883  was  passed  to  meet  that 
'  necessity. 

It  is  not  seen  that  the  plaintiffs  were  entitled  to  recover 
interest  prior  to  the  time  the  demand  of  payment  was  made, 
^or  were  they  entitled  to  recover  anything  by  way  of  indem- 
nity for  costs  incurred  by  them  in  defense  of  an  action  brought 
by  one  Barnard,  in  which  they  were  made  defendants,  and  in 
which  was  involved  the  question  of  the  validity  of  the  certifi- 
cates as  liens.  They  had  no  rights  against  the  defendant,, 
except  such  as  were  given  by  the  contracts  contained  in  the 
certificates,  and  those  were  to  a  conveyance  unless  irregular- 
ities were  discovered  in  the  proceedings  prior  to  the  sales,  and 
in  that  case  they  were  entitled  to  repayment  of  the  amount  of 
the  purchase-money  as  represented  by  the  certificates  of  which 
they  had  the  title. 

These  views  lead  to  the  conclusion  that  the  Statute  of  Limi- 
tations was  not  a  bar  to  the  action,  and  that  the  judgment 
should  be  reversed  and  a  new  ti'ial  granted,  costs  to  abide  the 
event. 

All  concur. 

Judgment  reversed.. 
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Joseph  M.  Koehleh  et  al.,  Appellants,  v.  Edward  Sanders  }^  2% 

et  al.,  Eespondents. 

An  exclofiive  proprietary  interest  cannot  be  acquired  in  a  word  which  is  « 
generic  term,  in  common  use  and  in  its  nature  descriptive  of  and  ordi- 
narily characterizes  the  business  to  which  it  pertains  rather  than  its 
origin  or  proprietorship. 

Nor  is  such  a  word  or  term  capable  of  exclusive  appropriation  as  a  trade- 
mark, because  it  is  arbitrarily  applied  to  a  different  business  than  that 
in  which  it  is  ordinarily  used,  and  is  not  suggestive  of  the  real  nature 
of  the  business  carried  on. 

Equity  will  not  grant  relief  for  the  prot.ection  of  the  exclusive  use  of  a 
misrepresentation  by  means  of  such  a  term,  when  it  may  tend  to  deceive 
and  mislead  the  public,  and  so  induce  custom. 

So,  also,  a  name  adopted  as  a  partnership  name,  which  merely  indicates  a 
business  in  which  the  firm  purports  by  it  to  be  engaged,  may  not  be  pro- 
tected as  a  trade-mark.. 

Cangresg  db  JBhnpire  Spfflng  Co.  v.  High  Bock  Omgrets  Spring  Co.  (45  N.  Y. 
291);  amiih  v.  Bi^^ry  (26  Hun,  282);  QiUott  v.  Esterbrook  (48  N.  Y.  874); 
SeJehow  v.  Baker  (98  id.  59);  Hier  v.  Abrahams  (82  id.  519),  distinguished. 

Plaintiffs  were  partners  in  the  business  of  dealing  in  foreign  government 
bonds  in  the  city  of  New  York,  which  was  done  under  the  firm  name  of 
"International  Banking  Company."  Their  firm  and  the  one  to  whose 
business  it  succeeded  had  been  engaged  in  the  business  under  the  same 
firm  name  since  1874.  Defendants,  who  were  engaged  as  partners  in  the 
same  business  under  the  firm  name  of  £.  S.  &  Co.,  in  an  advertisement 
published  by  them  in  1887,  requested  the  public  to  "call  on  tlie  Inter- 
national Bank  "  of  E.  S.  &  Co.  In  an  action  brought  to  restrain  the  use 
by  defendants  of  the  words  "International  Bank"  in  their  advertise- 
ments, held,  that  plaintiffs  had  no  exclusive  proprietary  interest  in  the 
use  of  the  words:  and  that  the  action  was  not  maintainable. 

Mem.  of  decision  below,  48  Hun,  48. 

(Argued  June  10,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  7,  1888,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  ordered  a  new  trial. 

The  plaintiflEe,  partners  doing  business  in  the  firm  name  of 
the  International  Banking  Company  in  the  city  of  New  York, 
S1CKEL8— Vol.  LXXVII.        9 


66  KoKHLEB  et  al.  V.  Sandkbs  et  al.  [Oct,. 

Statement  of  caae. 


brought  this  action  to  restrain  the  defendants  from  iising  in 
their  advertisements  the  name  of  "  International  Bank,"  npon 
the  alleged  ground  that  in  doing  so  the  defendants  would 
thereby  wrongfully  infringe  upon  4;he  plaintiffs'  right  to  the 
exclusive  use  of  the  name  so  adopted  as  their  trade-mark. 

The  plaintiffs'  finn  is  the  successor  of  one  which  commenced 
business  in  the  city  of  New  York  in  the  same  name  in  1874. 
The  defendants  commenced  business  tliere  in  188S  as  part- 
ners in  the  name  of  Edward  Sanders  &  Co.  They  first  used 
the  name  of  International  Bank  in  1887,  shortly  before  the 
commencement  of  this  action.  It  was  tlien  included  in  an 
advertisement  published  in  the  German  language  in  the 
"  New  York  Staats  Zeitung,"  a  Grennan  newspaper. 

The  closing  words  of  the  publication  embracing  those  which 
constitute  the  alleged  infringement  were  in  English,  as  trans- 
lated'at  the  trial,  as  follows :  "All  ready  fo»  the  next  drawings, 
Ist  of  February  and  20th  of  February.  Call  on  the  Interna- 
tional Bank  of  Edward  Sanders  &  Co.,  212  Broadway,  corner 
Fulton  street,  New  York  city."  The  plaintiffs'  place  of  busi- 
ness was  207  Broadway,  comer  Fulton  street,  and  their 
partnership  name  of  "  International  Banking  Company "  was 
in  English,  while  the  other  portions  of  their  advertising  circu- 
lars were  in  German.  AVheh  the  defendants'  publication, 
before  mentioned,  appeared,  the  plaintiffs,  by  letter,  charged 
the  defendants  with  making  use  of  the  name  "  International 
Bank"  in  fraud  of  the  public  and  to  the  prejudice  of  the 
plaintiffs,  and  advised  them  that  they  would  be  prosecuted 
unless  they  desisted.  The  defendants,  by  letter,  in  answer, 
quite  emphatically  asserted  the  right  "  to  use  the  name  Inter- 
national Bank  of  Edward  Sanders  &  Co."  Thereupon  this 
action  was  connnenc^d. 

Further  facts  a{)pear  in  the  opinion. 

Benno  Loeioy  for  appellants.  It  will  be  presumed  in  this 
court  that  the  trial  court  found  such  facts,  in  addition  to  those 
specified  in  its  decision,  as  are  essential  to  sustain  the  judg- 
ment, provided  there  was  evidence  to  warrant  the  finding  of 
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snch  additional  facts.  {Oherlcmder  v.  Spiess^  45  N.  Y.  175  ; 
Tawnsend  v.  Bargy^  57  id.  665 ;  Meyer  v.  Lathrop^  73  id. 
315 ;  Emerson  v.  City  of  Byracuae^  100  id.  577-584;  Coleman 
V.  S.  A.  R,R.  Co,,  38  id.  201  ;  Valentine  v.  Connor,  40  id. 
248.)  The  fact  that  the  plaintiffs  styled  themselves  "  The 
International  Banking  Company,"  when  in  fact  they  were  not 
incorporated,  and  did  not  do  a  banking  business,  in  the  strict 
^ense  of  that  phrase,  was  not  available  as  a  defense  in  this  case, 
nor  was  the  question  whether  it  would  constitute  a  defense 
before  the  court  below,  nor  is  that  question  now  before  this 
court,  because  this  defense,  which  was  set  up  in  the  answer  of 
the  defendant  Edward  Sanders,  w&s  demurred  to  by  the  plain- 
tiffs, the  demurrer  was  sustained  by  the  court,  and  the  defend- 
ants acquiesced  in  this  decision,  neither  amending  their  answer 
nor  appealing.  {NichoUs  v.  Wentworth,  100  N.  Y.  455,  459 ; 
30  N.  Y.  S.  E.  lia)  The  defense  thus  excluded  was  not 
available  to  the  defendants,  because  not  set  up  in  their  answer. 
{Kelsey  v.  Western,  2  N.  Y.  500 ;  Stanley  v.  Robinson,  1  Euss. 
&  Myl.  527 ;  Fergusmi  v.  Fergumn,  2  K  Y.  360 ;  Bailey  v. 
Ryder,  10  id.  363 ;  R.  E.  Bk.  v.  Eawes,  1  Keys,  588 ;  4  Abb. 
Ct.  App.  Dec.  88 ;  Jaeger  v.  KeUy,  52  K.  Y.  274 ;  Morris  v. 
Talcot,  96  id.  100 ;  Crook  v.  Rindskopf,  105  id.  476.)  The 
allegations  in  the  complaint,  which  were  proven  on  the  trial, 
that  the  business  of  the  plaintiffs  was  the  sale  of  foreign  gov- 
ernment and  municipal  bonds  and  securities,  and  that  they 
styled  themselves  "  The  International  Banking  Company  "  do 
not  in  themselves  preclude  the  plaintiffs  from  obtaining  in  a 
court  of  equity  the  relief  which  they  seek.  The  use  of  this 
name  is  not  illegal  either  at  common  law  or  by  any  statute  of 
this  state,  and  the  court  cannot,  therefore,  presume  fraud  from 
such  use.  {Cravrford  v.  Collins,  30  How.  Pr.  398 ;  Gay  v. 
SeihoU,  97  N.  Y.  476 ;  Wright  v.  Ilook^,  10  id.  51 ;  Cohn  v. 
GoUschalk,  16  K  Y.  S.  E.  818 ;  N.  Y.  C  Co,  v.  U.  C  Co,, 
39  Hun,  611.)  The  plaintiffs,  by  styling  themselves  "  The 
International  Banking  Company,"  were  not  guilty  of  any  mis- 
representation which  would  preclude  them  from  relief  in  a 
court  of  equity.     {D.  C  Co,  v.  Guggenheim,  2  Brewster,  341 ; 
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Dale  V.  Smtthsouj  12  Abb.  Pr.  237 ;  Stewart  v.  JSmithson,  1 
Hilt.  119;  Zee  v.  Ralet/,  L.  R  [5  Ch.  App.]  155;  Fetridge 
V.  WdU,  13  How.  Pr.  385 ;  Plmlon  v.  Wright,  5  Phil.  464; 
Hotibs  V.  Francau,  19  How.  Pr.  567  ;  Partridge  v.  Menke,  1 
How.  App.  Cas.  556 ;  Z.  (7.  Co,  v.  A.  L.  C.  Co.,  11  Jur. 
[K  S.]  513;  Pi^^r/'y  v.  Tru^fitt,  6  Beav.  66;  Pidding  v. 
Z&2^7,  8  Sim.  477^  Palmer  v.  Harris,  60  Penn.  St.  156; 
Tr<?//i  V.  BurJce,  56  N.  Y.  115.)  There  is  no  evidence  what- 
ever in  this  case  to  show  that  the  plaintiflfe  had  any  fraudulent 
intent  in  using  name,  or  that  anyone  was  in  fact  deceived,  or 
could  be  deceived,  by  its  use,  nor  was  any  such  theory 
advanced  at  the  trial.  {Guinea  C  Co.  Case,  L.  R  [5  Ch. 
App.]  155 ;  Dale  v.  Smithson,  12  Abb.  Pr.  237 ;  Stewart  v. 
Smithson,  1  Hilt.  119.)  Neither  is  the  claim  that  the  words 
"  International  Bank  "  are  a  generic  term  (even  if  such  claim 
were  well  founded  in  fact  or  in  law)  available  as  a  defense  to 
these  defendants.  A  court  of  equity  will  enjoin  the  use  by 
one  person  of  a  firm  or  trade  name  so  similar  to  that  pre- 
viously used  by  another  as  to  be  likely  to  deceive  the  public, 
irrespective  of  whether  such  name  is  generic  and  descriptive 
or  not.  (iT.  T.  C.  Co.  v.  Mooney,  15  AKb.  [N.  C]  152 ; 
Edleston  v.  Vick,  23  Eng.  L.  &  Eq.  51,  53 ;  Williams  v.  S^}encej 
25  How.  Pr.  366,  367 ;  Zea  v.  Wolf,  13  Abb.  Pr.  [N.  S.]  389, 
391 ;  Kinney  v.  Basch,  16  Am.  Law  Keg.  [K  S.]  597 ;  Alibot 
V.  B.  cfe  C.  U.  Asm.,  7  Wkly.  Notes,  31 ;  6  Id.  207 ;  Morgan 
V.  SchwacJiofer,  5  Abb.  [N.  C]  265 ;  Matsell  v.  FlanagaUy 
2  Abb.  Pr.  [N.  S.]  459,  461;  Potter  \.  McPherson,  21  Hun^ 
559 ;  Sanders  v.  Jacob,  2  West.  Rep.  468 ;  McLean  v.  Flem- 
ing, 96  U.  S.  245 ;  Coats  v.  IToIhrook,  2  Sandf .  Ch.  586 ;  WcO- 
ton  V.  Ormoley,  3  Blatchf.  440;  F.  L.  A  T.  Co.  v.F.  L.  <J&  T, 
Co.,  21  Abb.  [K  C]  104;  U.  S.  M.  E.  Co.  v.  U.  S.  R.  cfe  C. 
Assn.,  21  id.  115;  Jay  v.  Todler,  L.  R.  [40  Ch.  Div.]  649 ; 
Baulwois  V.  Peake,  13  id.  513 ;  Lee  v.  Haley,  L.  R.  [5  Ch. 
App.]  155.)  In  the  case  at  bar  the  fraudulent  intent  of 
defendants  in  using  the  words  "International  Bank,"  after 
having  done  business  for  three  years  under  other  firm  names, 
is  clearly  shown.     {Morgam,  v.  Schwachofer,  5  Abb.  [N.  C] 
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271.)  But  even*  though  the  defendants  acted  honestly  in 
assuming  the  objectionable  title,  still  having  continued  its  use 
after  remonstrance  by  plaintifb,  their  conduct  has  become 
intentional  fraud,  which  not  only  justifies  the  interposition  of 
a  court  of  equity,  but  imperatively  requires  it  to  interfere. 
(MiteheU  V.  Henry,  L.  K.  [15  Ch.  Div.]  181,  194,  195.)  The 
words  "  International  Banking  Company "  are  susceptible  of 
appropriation  as,  and  constitute,  a  valid  trade-mark,  trade 
name  and  firm  name.  The  uninterrupted  use  of  this  name  by 
plaintiffs  and  their  grantors  for  thirteen  years,  the  fact  that 
plaintiffs  and  their  business  were  extensively  advertised  during 
that  period  under  that  name,  gave  plkintiffs  the  exclusive  right 
to  use  said  name,  which  will  be  p;rotected  by  injunction.  {Smith 
V.  Siaibun/y  25  Hun,  232 ;  GiOoU  v.  Esterbrook,  48  N.  Y.  374 
NewTftan  v.  Ah)ord^  51  id.  189 ;  Hier  v.  Ahraham,  82  id.  519 
Sdchow  V.  Baker,  93  id.  59  ;  Morgan  v.  Schwachofer,  5  Abb. 
[^N".  C]  265 ;  Lauferty  v.  WTieder,  11  id.  220;  Hegeman  v. 
O"  Byrne,  9  Daly,  264;  Howard  v.  Henriques,  3  Sandf.  725 
FleiscTmumn  v.  Schuckman,  62  How.  92 ;  BraJiamv.  Bustard^ 
1  Hera.  &  Mil.  447 ;  C.  S.  Co.  v.  II.  R.  S,  Co.,  45  N.  Y.  291 
O'Rourke  v.  C.  C,  S.  Co.,  26  Fed.  Rep.  576 ;  Oulion  v.  S. 
Imt.,  17  Wall.  110 ;  Roninger  v,  Keyes,  73  Ind.  377 ;  BamJc 
V.  Baldwin,  23  Minn.  203 ;  A.  G.  P.  Co.  v.  G.  P.  Co.,  25 
Hun,  398  ;  G.  II  M.  Co.  v.  HaU,  61  N.  Y.  226  ;  Potter  v. 
McPherson,  21  Hun,  559.)  The  fact  that  the  name  which 
is  claimed  as  an  infringement  is  not  entirely  the  same  as  that 
adopted  by  the  plaintiffs,  will  not  deprive  them  of  their  remedy. 
(  Williams  v.  Johnson,  2  Bosw.  1;  A.  G.  P.  Co.  v.  G.  P.  Co., 
25  Hun,  398 ;  iT.  T.  C.  Co.  v.  Mooney,  25  Abb.  [K  C]  152 ; 
C.  S.  Co.  V.  H.  R.  S.  Co.,  45  K  Y.  291 ;  Clark  v.  Clark, 
25  Barb.  76 ;  Williams  r.  Spence,  25  How.  Pr.  366 ;  Talcot 
y.  Mporey  6  Hun,  116 ;  Lea  v.  Wolf,  15  Abb.  [N.  S.]  1 ; 
Walton  V.  Crowley,  3  Blatchf.  440;  A.  M.  Co.  v.  Spear,  2 
Sandf.  Ch.  599 ;  Meserde  v.  Tynberg,  36  How.  Pr.  [N.  S.] 
14;  FiUey  v,  Fassett,  44  Mo.  173 ;  CoUi/ns  v.  R.  C.  M.  Co., 
7  Abb.  [N.  C]  19  ;  C.  S.  S.  Assn.  v.  Deoft^,  L.  R  [13  Ch. 
Div.]  616 ;  Zee  v.  SiUey,  L.  E.  [5  Ch.  Abb.]  155.)    It  is  no 
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answer  to  the  present  suit  that  the  words  "  International "  or 
"  International  Bank  "  are  in  common  use.  (Fleischmunn  v. 
Schukman^  62  How.  Pr.  92 ;  Meserole  v.  Tyriberg^  4  Abb. 
[N.  S.]  410 ;  Potter  v.  McPheraon,  21  Hun,  559 ;  SdcJum 
v.  Baker,  93  N.  Y.  419 ;  KnoU  v.  Moran,  2  Keen,  219.) 
The  plaintiflfe  are  entitled  to  relief  without  proving  actual 
money  damage.  {Blofidd  v.  Payne,  1  Nev.  &  Man.  353  ;  4 
Bam.  ife  Ad.  410 ;  Marsh  v.  BiUings,  1  Gush.  322 ;  Coffeetv 
V.  Brunton,  4  McLean,  516 ;  EdeUten  v.  EdeUteii,  1  De  G.,. 
J.  &  S.  185 ;  FiUey  v.  FasseU^  44  Mo.  168 ;  Burnett  v. 
Phalm,  21  How.  Pr.  100 ;  Partridge  v.  Jf^^iZ^,  2  Barb.  Ch. 
.103.)  The  claim  that  the  plaintiffs  have  no  right  to  restrain 
the  infringement  of  their  trade-mark  in  a  court  of  equity, 
because  they  have  a  remedy  in  damages  at  law,  is  preposterous^ 
{Taylor  V.  Carpenter,  11  Paige,  392;  Newly  v.  O.  Co.,  1 
Deady,  609.) 

Ira  Leo  Bamberger  for  respondents.  The  plaintiflfe  da 
not  come  into  court  with  clean  hands.  There  is  no  such  cor- 
poration as  the  "International  Banking  Co."  A  misrepre- 
sentation, although  innocent  of  wrongful  intention,  and  essen- 
tially harmless  in  consequences,  vitiates  all  right  to  redress 
for  infringement.  {Siegert  v.  Ahhott,  61  Md.  276 ;  Manhat- 
tan V.  Wood,  108  U.  S.  218 ;  M.  Co.  v.  Trainer,  101  id.  51 ; 
Kenny  v.  Gillett,  17  Atl.  Rep.  499;  4  DeG.,  J.  &  S.  137;  11 
H.  L.  Cas.  523 ;  Pidding  v.  How,  8  Sim.  477 ;  Perry  v. 
Truefitt,  6  Beav.  ^^ ;  Seabury  v.  Grosvetwr,  14  Blatchf.  262; 
Robba  V.  Francais,  19  How.  Pr.  567;  Connell  v.  Reed,  128 
Mass.  477  ;  Palmer  v.  Harris,  60  Penn.  St.  156 ;  Phalon  v. 
Wright,  5  Penn.  464  ;  Wolfe  v.  Burke,  56  K  Y.  115.)  The 
plaintiffs  are  not  entitled  to  the  exclusive  use  of  the  word 
"  International."  {R.  B,  P,  Co.  v.  SherreU,  93  N.  Y.  334 ; 
Hier  v.  Abrahams,  82  id.  519;  33  Beav.  549;  19  N.  Y. 
245 ;  39  id.  279 ;  ChoyMskiy.  Cohen,  2  Am.  Rep.  476 ;  Stoker 
V.  Ixmdgrat,  17  Barb.  608  ;  56  Fed.  Rep.  283 ;  11  Mo.  App. 
590 ;  Selchow  v.  Baker,  93  K  Y.  59,  63 ,  69 ;  35  How.  Pr. 
108.)     The  words  "  International  Banking  Company  "  are  not 
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a  trade-mark  to  which  plaintife  are  entitled.  The  action 
is  not  one  for  violation  of  the  plaintiffs'  trade-mark,  as 
is  claimed  in  the  complaint,  for  the  reason  that  a  trade-mark 
owes  its  existence  to  the  fact  that  it  is  actually  ^xed  to  a 
vendible  commodity.  (Brown  on  Trade-Marks,  116 ;  Z.  Co. 
V.  A.  Z.  Co.j  11  Jur.  [N.  S.]  513 ;  Candee  v.  Dure^  5  Am. 
Rep.  125.)  The  form  and  contents  of  the  advertisements  are 
wholly  dissimilar.  {Ball  v.  Siegd^  4  N.  E.  Eep.  670 ;  Pojh 
ham  v.  Cde,  66  N.  Y.  69 ;  Reid  v.  Richardson,  45  L.  T. 
[N.  8.]  54;  Bea/rd  v.  Tdmer,  13  id.  746;  Seidersdorf  v. 
Flint,  7  N.  W.  Rep.  252 ;  Egyers  v.  Ilinh,  63  Cal.  445;  27 
Fed.  Rep.  494;  Gale  v.  Wackenhath,  28  id.  286.)  The 
plaintiffs  have  not  shown  any  pecuniary  injury.  {Clark  v. 
Freeman,  11  Beav.  112.) 

Bradley,  J.  The  business  of  the  parties  was  of  like  char- 
acter, and  consisted  in  dealing  in  foreign  government  bonds, 
mainly  those  of  Germany,  Austria,  Italy,  Russia,  France  and 
Belgium.  They  purchased  the  bonds  there  and  sold  them  in 
this  country,  where  their  transactions  were  mostly  had  with 
persons  speaking  the  German  language.  Amongst  the  induce- 
ments to  purchase  of  the  parties,  as  represented  by  their 
published  circulars,  were  those  that  payments  could  be  made 
in  small  instalments,  and  that  there  was  a  chance,  by  means  of 
a  system  of  lottery  drawings  in  the  countries  issuing  them,  to 
realize  something  in  excess  of  the  amount  of  the  bonds  by  way 
of  prizes  or  premiums.  It  has  been  held  that  this  was  not  a 
lottery  scheme  within  the  statutes  of  this  state,  and,  therefore, 
the  sales  made  here  were  not  invalid.  {Kohn  v.  Ki^hlei*,  96 
N.  Y.  362.)  The  plaintiffs'  claim  to  relief  rests  upon  the  alleged 
proposition,  (1)  That  they  had  acquired  the  exclusive  right 
to  the  use  of  the  term  "  International  Banking  Co."  which 
they  had  adopted  as  their  firm  name;  or,  (2)  That  the 
alleged  infringment  by  the  defendants  was  for  the  purpose  of 
deceiving  people  and  inducing  them  to  believe  that  the  defend- 
ants' place  of  business  was  that  of  the  plaintiffs,  to  the  injury 
of  the  latter.     The  referee  found  that  this  name  was  adopted 
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by  the  predecessors  of  the  plaintiffs,  and  to  whom  the  latter 
succeeded  in  the  business,  as  ^^  their  copartnership  trade-mark," 
which  "  by  constant  advertising  for  a  period  of  twelve  years, 
has  becoq^e  of  great  value,"  and  that  in  a  spirit  of  rivalry,  and 
to  induce  the  public  to  believe  tliat  the  defendants'  place  of 
business  was  that  of  the  plaintiffs,  the  defendants  infringed 
upon  the  plaintiffs'  right  to  the  exclusive  use  of  the  name  so 
adopted  by  the  latter  as  their  trade-mark,  by  causing  to  be 
inserted  in  the  New  York  Staats  Zeitung  an  advertisement  of 
securities  sold  by  them,  which  were  also  sold  by  the  plaintiff, 
in  the  manner  and  form  of  their  advertisements,  and  contain- 
ing at  the  end  the  words  in  the  Grerman  language,  which  trans- 
lated into  English  meant  "  enquire  at  the  International  Bank 
of  Edward  Sanders  &  Co.,  212  Broadway,  corner  of  Fulton 
street,  New  York  city." 

In  the  strict  sense  of  the  term,  a  trade-mark  is  applicable 
only  to  a  vendible  article  upon  which  it  is  in  some  manner 
affixed  or  represented  as  a  symbol  to  indicate  the  origin  or 
ownership  of  the  article  on  which  it  is  placed.  But  the  same 
rules  for  the  protection  against  infringement  are  extended  to 
names  applied  to  other  callings,  or  to  places  of  business  as 
to  technical  trade-marks.  {Howard  v.  Henriques^  3  Sandf. 
725 ;  G,  <&  IL  Mfg,  Co.  v.  HaU,  61  N.  Y.  226.)  In  referring 
to  the  principles  relating  to  trade-marks,  and  upon  which  their 
efficiency  as  such  depends,  it  may  be  observed  that  there 
is  no  exclusive  right  to  represent  by  them  an  idea,  nor  can 
there  be  an  exclusive  appropriation  of  that  which  is  descriptive 
of  the  articles  to  which  they  are  attached,  or  that  which  indi- 
cates their  ingredients,  mode  of  composition,  characteristic 
properties,  quality  or  natura  {Morgan  v.  Troxell^  89  N.  Y. 
292 ;  Amoskeag  Mfj.  Co,  v.  Spear,  2  Sandf.  599 ;  Camjodl 
V.  DaA)iB,  58  N.  Y.  223.)  The  word  "International"  is 
a  generic  term  pertaining  to  relation  between  nations,  and 
when  applied  to  business  or  to  transactions  of  private  char- 
acter, it  imports  dealings  of  some  sort  in  matters,  or  with 
people  of  different  nations,  or  which  have  some  relation  to 
them.     It  is  in  common  use,  and  in  its  nature  it  is  descrip- 
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tive  and  ordinarily  characterizes  the  businesB  to  which  it 
pertains  rather  than  its  origin  or  proprietorship,  and  so 
treated,  the  use  of  it  cannot  be  exchisively  appropriated  by 
HDy  party.  This  partnersliip  name  taken  by  the  plaintiff,  is 
apparently  descriptive  of  a  banking  business,  and  indicates 
that  it  is  in  some  sense  international,  and  presmnptively  the 
name  denotes  the  nature  of  tlie  business.  In  that  view  it 
cannot  have  the  character  essential  to  a  trade-mark  or  to  its 
exclusive  use,  analogously  to  it.  {Taylor  v.  Gillies^  59  N.  T. 
331 ;  Roycd  Baking  P<mder  Co,  v.  SherreU  93  id.  331 ;  14 
Ani.  Rep.  229  \  Mfg.  Co.  v.  Trainer,  101 U.  S.  61 ;  CJm/rin^lci 
V.  Cohen,  39  Cal.  501 ;  2  Am.  Rep.  476 ;  Bwrke  v.  CasBin,  45 
Cal.  467 ;  13  Am.  Rep.  204.) 

The  well  known  use  of  this  word  as  commonly  used  in  its 
application  to  business,  is  such  as  to  render  it  pviblid  juris. 
But  it  is  urged  that  the  business  of  the  parties  is  not  banking, 
and  although  this  term  taken  by  the  plaintifiEs  into  their  part- 
nership name  is  generic  and  descriptively  applicable  to  a  class 
or  classes  of  business,  it  may  in  its  use  by  them  be  deemed 
arbitrary,  and,  therefoi-e,  as  against  any  person  engaged  in  a 
similar  enterprise  to  that  in  which  they  are  employed,  the 
plaintiffs  are  entitled  to  the  protection  of  its  exclusive  use. 
And  in  support  of  this  proposition  reference  is  made  to  the 
fact  found  by  the  referee  that  the  name  "  International  Bank- 
ing Company  "  was  never  used  by  any  other  person  or  corpora- 
tion in  connection  with  business  similar  to  that  in  which  the 
plaintiffs  were  engaged.  That  may  be  so,  yet  the  word  inter- 
national is  not  arbitrary  or  fanciful  in  its  application  to  -bank- 
ing, but  is  descriptive  of  the  character  suggested  by  it,  of  that 
business,  and  it  may  be  deemed  to  have  been  intended  to  have 
such  effect.  {Taylor  v.  Gillies,  59  N.  Y.  331.)  he  cases 
cited  by  counsel  do  not  support  his  contention  in  that  respect. 
The  word  "congress,"  as  applied  to  a  spring  of  water,  in  CoJi- 
gress  dfe  Empire  Spring  Co.  v.  High  Rock  Cojigress  Spring 
Co.  (45  N.  Y.  291),  was  arbitrary.  In  Smith  v.  Sixhury  (25 
Hun,  232),  the  term  "Magnetic  Balm"  was  sustained  as  a 
trade-mark,  not  only  for  the  reason  that  the  liquid  contained 
SioKBLs— Vol.  LXXVIL        10 
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no  magnetism  or  electricity,  but  because  the  word  "mag- 
netic "  was  not  descriptive  of  any  iq[uality  of  a  liquid  com- 
pound In  Gillott  V.  JEst&rbrook  (48  N.  T.  374)  and  SelehoiD 
V.  Baker  (93  id.  59),  the  trade-mark  sustained  were  arbitrary 
figures  and  terms  not  suggestive  of  the  nature  of  the  article 
to  which  they  were  affixed.  And  the  same  remark  is  appli- 
cable to  Hier  V.  Ahrakams  (82  N.  T.  519),  as  explained  in 
93  K  Y.  336. 

The  fact  that  a  person  may  use  his  name  as  a  trade-mark^ 
and  that  a  corporation  may  do  likewise,  is  not  necessarily 
applicable  to  a  partnership  name  which  merely  indicates  a 
business  in  which  the  finn  purports  by  it  to  be  engaged.  The 
use  by  one  person  of  his  name  as  a  trade-mark,  would  not  deny 
to  another  having  the  same  name,  the  right  to  use  his  in  good 
faith  for  such  purpose  in  a  similar  business,  or  to  mark  similar 
vendible  articles.  And  there  are  cases  where  the  right  to  use 
a  name  to  designate  a  product  is  so  qualifiedly  exclusive  that 
the  right  to  the  protection  of  its  use  against  infringement  by 
others,  rests  upon  the  ground  that  such  use  by  them  is  an 
untrue  or  deceptive  representation.  This  may  be  applicable 
to  a  geographical  name  designating  a  locality  or  district,  arid 
which  has  been  adopted  by  one  as  a  trade-mark  and  after- 
wards deceptively  used  by  another  upon  similar  articles. 
{Newman  v.  AUord,  51  K  Y.  189 ;  10  Am.  Kep.  588 ;  Laugh- 
inan?%  Appeal^  128  Penn.  St.  1 ;  Canal  Co.  v.  ClarJc^  13 
.Wall.  311.)  The  application  of  this  prhiciple  is  not  neces- 
sarily dependent  upon  a  proprietary  right  in  a  name  or  the 
exchisive  right  to  its  use.  But  when  another  resorts  to  the 
use  of  it  fraudulently  as  an  artifice  or  contrivance  to  represent 
his  goods  or  his  business  as  that  of  the  person  so  previously 
using  it,  and  to  induce  the  public  to  so  believe,  the  court  may, 
as  against  him,  afford  relief  to  the  party  injured.  {Barry  v. 
Af^nistecid^  2  Keen,  221 ;  Lee  v.  Haley^  L.  R.  [5  Ch.  App.]  155 ; 
Jay  V.  Ljodler,  L,  R.  [40  Ch.  Div.]  649 ;  MetK^ely  v.  Men^y,  62 
N.  Y.  427.)  And  on  the  other  hand  the  consideration  of  good 
faith  to  the  public,  is  so  far  deemed  due  from  a  party  taking 
a  name  or  trade-mark  for  his  business  or  goods  that  equity 
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will  not  grant  relief  for  the  protection  of  the  exclusive  use  of 
a  misrepresentation  by  means  of  such  name  or  trade-mark 
when  it  may  tend  to  deceive  and  mislead  the  public,  or  to 
impose  upon  and  induce  persons  to  become  his  patrons.     In 
other  words,  a  party  successfully  seeking  equitable  relief  in 
such  case  must  come  into  court  with  clean  hands.     Assuming 
that  the  defendants  had  the  legal  right  to  use  in  good  faith  the 
name  in  question,  there  is  no  support  for  the  action  upon  the 
ground  merely,  that  they  sought  by  fraudulent  means  to  palm 
oflf  upon  the  public  their  business,  or  the  place  where  they 
conducted  it,  as  that  of  the  plaintiffs.     There  was  no  evidence 
of  such  intent  other  than  what  appeared  in  the  advertising 
circular  which  the  defendants  caused  to  be  published,  and  in 
that  they  distinctly  used  their  own  firm  name  of  Edward 
Sanders  &  Co.     The  finding  of  the  referee  upon  that  subject 
was  based  upon  the  assumption  that  the  firm  name  of  the 
plaintiffs  was  their  trade-mark,  in  which  they  had  the  pro- 
prietary right  to  the  exclusive  use.     In  that  view  such  infer- 
ence might  arise  from  a  misleading  assimulation  against  which 
good  faith,  in  its  use,  would  be  no  defense.     And  in  that 
view  only,  can  such  finding  be  sustained  against  the  exception 
taken  to  it.     But  assuming,  as  contended  on  the  part  of  the 
plaintiffs,  that  their  business  was  in  no  sense  banking,  and 
treating  the  firm  name  as  to  it  arbitrary  or  fanciful  in  fact, 
although  not  apparently  so,  then  arises  the  difliculty  to  sup- 
port their  claim  to  equitable  relief  in*  the  fact  that  the  name 
taken  by  them  is  a  false  representation  of  the  nature  of  their 
occupation.     The  name  points  to  the  business  of  their  com- 
pany as  that  of  banking,  of  which  it  is  distinctly  descriptive^ 
Banking  is  a  well  known  business,  and  is  ordinarily  supposed 
to  require  for  its  support  some  financial  strength.     The  use  of 
this  name  would  naturally  induce  the  public  to  understand 
that  such  was  the  business  of  the  company,  and  thus  the  plain- 
tiffs  might  derive  from  its  use  confidence  to  their  advantage, 
which  they  otherwise  would  not  possess,  and,  so  far  as  this 
should  be  accomplished,  it  would  be  the  result  of  the  untru') 
designation  of  the  name  or  of  the  deception  caused  by  it. 
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Their  business  is  to  some  extent  conducted  bj  means  of  com- 
munication, through  the  mails,  between  them  and  those  deal- 
ing with  the  company,  and  this  is  done  by  the  latter  npon 
their  faith  and  confidence  in  the  fidelity  of  the  company,  and 
its  financial  ability  to  consummate  that  which  it  assumes  or 
undertakes  to  do.  This  confidence  may  in  fact  be  justly  due 
to  the  plaintifl^B  in  both  those  respects.  The  application  of 
the  rule  now  under  consideration  does  not  depend  upon  the 
question  of  actual  injury  to  others  in  any  particular  case,  but 
is  founded  upon  the  salutary  principle  that  equitable  relief 
will  not  be  given  in  support  of  misrepresentation  in  fraud  of 
the  public,  and  by  which  they  may  be  misled  or  deceived. 
This  is  the  situation  of  the  plaintiffs  in  respect  to  the  remedy 
they  sought  by  this  action.  {Manhattcm  Medicine  Co.  v. 
Wood,  108  U.  S.  218 ;  Wolfe  v.  Burke,  56  N.  Y.  115 ;  Con- 
neU  v.  Beed,  128  Mass.  477;  35  Am.  Kep.  397;  SiegeH  v. 
AbboU,  61  Md.  276 ;  48  Am.  Kep.  101 ;  Palmer  y.  Harris^  60 
Penn.  St.  156;  100  Am.  Dec.  557;  Leather  Cloth  Co.  v. 
Am.  Leather  Cloth  Co.,  4  DeG.,  J .  &  S.  137.) 

These  views  lead  to  the  conclusion  that  the  order  should  be 
afSrmed  and  judgment  absolute  directed  for  the  defendants. 

All  concur  except  Vann,  J.,  not  sitting. 

Order  aflBrmed  and  judgment  accordingly. 


Louis  Enoelhobn,  Eespondent,  v.  Alexander  H.  BErruHOEB 
^^^  et  al..  Appellants. 
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Where,  upon  inspection  of  a  written  contract,  read  it  may  be,  in  the  light 

of  surrounding  circumstances,  it  appears  to  contain  the  entire  engage- 

122  70  ment  of  the  parties,  and  to  define  the  object,  and  measure  the  extent  of 

j^72 1159  such  engagement,  it  constitutes  and  is  presumed  to  contain  the  whole 

contract,  and  cannot  be  varied  by  parol. 
In  an  action  for  an  alleged  breach  of  contract  of  sale  on  the  part  of  the 
vendee  in  refusing  to  accept  the  goods,  it  appeared  that  the  contract  was 
made  by  defendants,  who  were  merchants,  with  plaintiff's  assignors, 
who  were  manufacturers  of  the  goods  in  question,  through  brokers,  and 
was  evidenced  by  a  bought  and  sold  note,  signed  by  the  brokers^  which 
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set  forth  the  quantity  of  goods  sold,  the  price,  the  time  of  payment,  and 
the  time  of  delivery.  Defendants  were  allowed  to  prove,  under  objec- 
tion and  exception,  that  this  note  was  sent  to  them  with  a  letter  from 
the  brokers  which  contained  a  promise  that  the  vendor  would  advance 
the  price  of  the  goods,  that  the  brokers  represented  that  said  assignors 
would  issue  a  circular  to  that  effect,  and  that  the  promise  .was  not  per- 
formed. At  the  close  of  defendants'  case  the  court  held  that  the  proof 
did  not  make  out  a  defense,  and  directed  a  verdict  for  plaintiff.  Held, 
no.  error. 
Reported  below,  28  J.  &  8.  485. 

(Argued  June  11,  1890;  decided  October  7, 1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  2,  1888,  which  overruled  defendants'  exception  and 
ordered  judgment  upon  a  verdict  directed  by  the  court. 

This  action  was  for  breach  of  contract  in  refusing  to  accept 
15,000  ounces  of  quinine,  which  defendants  had  agreed  to 
purchase  from  the  plaintiff's  assignors,  by  a  contract  dated 
February  7,  1887. 

The  quinine  was  to  be  shipped  from  Europe,  and  delivered  to 
defendants  in  March  following. 

The  defense  was,  that  the  agreement  was  entered  into  upon 
condition,  that  if  the  defendants  would  execute  the  contract, 
the  plaintiff's  assignors  would  immediately  raise  the  price  of 
quinine  from  fifty-nine  cents  to  sixty-one  cents,  and  would 
issue  a  circular  to  the  trade  to  that  effect,  and  that  that  condi- 
tion was  never  performed  by  the  plaintiff's  assignors. 

The  quinine  was  tendered  to  the  defendants,  who  refused  to 
accept  it,  whereupon  it  was  sold  upon  notice  to  them  for  their 
account,  and  resulted  in  a  loss.  The  court  directed  a  verdict 
for  the  plaintiff. 

Further  facts  appear  in  the  opinion. 

Addph  JL  S(mge!i*  for  appellants.  The  contract  was  entered 
into  by  defendants  upon  condition  that  the  plaintiff  would 
immediately  thereupon  raise  the  price  of  quinine  to  sixty-one 
cents,  and  issue  a  circular  to  the  trade  to  that  effect ;  and  the 


78  Engelhqbn  V,  Keitungeb  et  al.  [Oct., 

Statement  of  case. 


evidence  shows  that  the  contract  would  not  otherwise  have 
been  made.  The  plaintiff's  assignors,  not  having  complied 
with  the  condition,  could  not  demand  that  the  defendants 
should  perform  their  part  of  the  contract.  (1  Chitty  on  Cont. 
[11th  Am.  ed.]  72 ;  2  id.  1082-1084,  1090 ;  Grant  v.  John- 
son, 5  K  Y.  247 ;  Crane  v.  Xu7iiel,  2  J.  &  S.  455  ;  Tij}ton 
V.  Feitner,  20  N.  Y.  423  ;  Dey  v.  Dox,  9  Wend.  109  ;  Mans- 
fidd  V.  N.  Y.  a  R.  E.  Co.,  102  N.  Y.  211 ;  Crosa  v.  Beard^ 
m  id.  85,  88 ;  2  Benj.  on  Sales  [6th  Am.  ed.],  §§  854,  855  ; 
Tomkins  v.  Elliott,  5  Wend.  496.)  The  representations  made 
by  the  agents  were  the  inducement  for  the  contract,  and  tlie 
letter  written  by  the  agent,  which  accompanied  the  contract, 
must  be  considered  as  a  part  of,  or  as  an  element  connected 
with,  the  contract.  {Ahem  v.  Gmtd^peed,  72  N.  Y.  108,  113, 
115  ;  Bostwick  v,  R.  R,  Co,,  45  id.  712 ;  Johnson  v.  Oppen- 
heim,  55  id.  293  ;  Remington  v.  Palmer,  62  id.  33,  34 ;  B. 
F.  Ins.  Co.  V.  Burner,  10  Hun,  56  ;,  Reynolds  v.  Robinsofi, 
110  N.  Y.  654 ;  Be7iton  v.  Martin,  52  id.  570 ;  Greenl.  on 
Ev.  §g  277,  283 ;  Wihon  v.  RandaU,  67  N.  Y.  338,  341 ;  2 
Pars,  on  Cont.  [7th  ed.]  501  ;  Renard  v.  Sampsoji,  12  N.  Y. 
^^Q  ;  Coe  v.  Tongh^  116  id.  273.)  There  is  no  denial,  in  fact, 
of  the  agent's  authority  to  make  the  representations  which 
formed  the  inducement  to  the  defendants  to  enter  into  the 
contract  in  question,  and  there  could  have  been  none  in  law. 
(  Walsh  V.  //.  Ins.  Co.,  73  X.  Y.  10  ;  ElweU  v.  Chamherlain, 
31  id.  611 ;  Ahem  v.  Goodspeed,  72  id.  108  ;  Parker  v.  Bd. 
Suprs.,  106  id.  392,  418 ;  Mayor,  etc.,  v.  Dean,  115  id.  556.) 
The  suggestion  by  the  court  below,  both  at  Circuit  and  in 
Oeneral  Term,  that  the  defendants  cannot  succeed  in  this 
Action  because  they  have  a  cause  of  aption  against  plaintiff,  if 
they  violated  their  promise,  or  because  they  have  made  no 
counter-claim  for  any  damage,  is  untenable.  {Chopin  v.  Dob- 
son,  78  N.  Y.  74 ;  Eighnie  v.  Taylor,  98  id.  288,  297,  300 ; 
Juilliard  v.  Chaffee,  92  id.  529,  534-536 ;  Mayer  v.  Dean^ 
115  id.  556,  560 ;  Benj.  on  Sales  [6th  Am.  ed.],  §§  854,  855, 
857,  858  ;  Tipton  v.  Feitner,  20  N.  Y.  423,  425,  432 ;  Ora/nt 
V.  Johnson,  5  id.  247,  255.) 
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J.  Hampden  Dougherty  for  respondeat  The  bought  and 
'  sold  notes  constitute  a  full  and  complete  contract  io  sell  and 
pnrchase  quinine.  {Eighmie  v.  Taylor^  98  N.  Y.  288,  290, 
296 ;  WiUon  v.  Deen^  74  id.  581,  536 ;  Johnson  v.  Oppenheivfi^ 
55  id.  280 ;  Nmimberg  v.  Toung^  44  N.  J,  L.  331 ;  Angell  v. 
Duke,  32  L.  T.  [N.  8.]  320 ;  M.  IL  M.  Co.  v.  NeUaon,  39 
Minn.  467;  Snov>den  v.  6hii^,  101  N.  Y.  458,  462,  463; 
Long  V.  M.  L  Co.^  Id.  638 ;  SchmitfJ^r  v.  Simon^  114  id.  176, 
184;  Suydam  v.  Clark,  2  Sandf.  133;  Newberry  v.  Wall,  84 
N.  Y.  57«;  Butler  v.  Thompson,  92  U.  S.  412.)  It  was  not 
proper  to  show  that  a  cotemporaneons  oral  agreement  was 
made  which  affects  the  apparent  meaning  of  the  writing. 
(J^ones  on  Cont.  §  120.)  The  evidence  does  not  establish  the 
daim  of  the  defendants  that  the  agreement  for  the  purchase 
of  the  quinine  was  made  upon  condition  that  the  price  should 
be  advanced,  and  a  circular  as  to  the  advance  issued.  {Pym 
V.  Campbell,  6  El.  &  Bl.  370.)  The  present  contract  has  the 
further  protection  which  the  Statute  cTf  Frauds  furnishes  to  ' 
contracts  of  sale.  The  writing  is  deemed  to  express  all  the 
terms  upon  which  the  sale  is  made.  (1  Keed  on  Stat,  of 
Frauds,  §  12 ;  Wright  v.  Weeks,  25  N.  Y.  160 ;  Stone  v.  Browii- 
ing,  68  id.  598;  Hill  v.  Blake,  97  id.  216;  Williams  v.  liob- 
inson,  73  Me.  186  ;  Benj.  on  Sales,  §  206 ;  Sale  v.  Darragh, 
2  Hill,  196;  Erwin  v.  Sanders,  1  N.  Y.  250;  McConnell  v. 
Brierhart,  17  IlL  360 ;  Gordon  v.  Neuman,  23  N.  E.  Rep. 
454 ;  42  Hun,  656 ;  Jones  on  Cont.  §  127.) 

Bbown,  J.     The  contract  sued  upon  Iwas  made  through 
brokers  and  the  sale  note  was  as  follows : 

"Dated  New  York,  February  7,  1887. 
**  Sold  for  account  Messrs.  C.  F.  Boehringer  &  Soehne  to 
Messrs.  A.  H.  Reitlinger  &  Company,  fifteen  thousand  ounces 
B.  &  S.  sulphate  of  quinine,  in  100  ounce  tins  at  fifty-nine 
cents  per  ounce,  casli  ten  days  from  delivery;  delivery  to 
be  had  from  a  March,  1887,  shipment  from  the  factorj'^  in 
Europe,  subject  to  manufacturers'  clauses  and  war  risks. 

"  (Signed.)  St.  JOHN  BROTHERS." 
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The  defendants  sought  to  show  that  said  agreement  waft 
entered  into  by  them  npon  the  representations  made  bj  the 
broker  and  npon  the  condition  that  the  price  at  which  Boeh- 
ringer  &  Soehne  would  continue  selling  quinine  ^vould  be 
sixty-one  cents  per  ounce,  and  upon  the  further  condition  that 
the  said  Boehringer  &  Soehne  would  issue  a  circular  to  the 
trade  to  that  effect.  The  trial  court  received  the  evidence 
offered  by  the  defendants  to  establish  this  allegation  over  the 
plaintiff's  objection  and  exception,  but  at  the  close  of  the 
defendants'  case  ruled  that  the  proof  did  not  make  out  a 
defense  and  directed  a  verdict  for  the  plfiintiff,  to  which  ruling^ 
the  defendants  excepted. 

The  general  rule  which  excludes  parol  evidence  when 
offered  to  contradict  or  vary  the  terms  or  legal  import  of  & 
written  agreement  is  so  well  settled  in  this  state  as  not  to  be 
a  proper  subject  of  discussion.  It  has,  however,  many  excep- 
tions and  its  full  application  has  by  the  decisions  of  the  courta 
been  restricted  within  narrow  limits. 

In  an  action  by  a  promisee,  a  promisor  may  show  a  failure 
of  a  consideration  for  the  promise  sued  upon.  (Eastman  v. 
JShuw,  65  N.  T.  522.) 

Or  that  the  contract  was  destined  to  take  effect  only  on  the 
happening  of  some  future  event,  and  upon  condition  that  it 
was  to  be  binding  only  upon  performance  of  a  condition  pre- 
cedent resting  in  parol.  {Benton  v.  Martin^  52  N.  Y.  570- 
574 ;  JuiUiard  v.  CKaffee^  92  id.  535 :  Reynolds  v.  Sdbinsony 
110  id.  654.) 

Or  that  the  instrument  sued  upon  was  executed  in  part  per- 
formance only  of  an  entire  oral  agreement.  {Ckapin  v.  Dolh 
son,  78  N.  T.  74;  B^riffg  v.  HUton,  99  id.  570-  RouOed^ 
V.  Worthington  Co.,  119  id.  592.) 

And  it  has  no  application^  collateral  undertakings.  {Lind^ 
ley  V.  Lacey,  17  C.  B.  f  ?8 ;  Jeffery  v.  Walim.,  1  Stark. 
213 ;  BaMerman  v.  Pierce,  3  Hill,  171 ;  Erskine  v.  Adreane^ 
L.R[8Ch.App.]755.) 

The  subject  has  been  so  fully  considered  in  recent  cases  \vt 
this  court  that  any  discussion  of  the  reason  or  policy  of  the 
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role* and  its  exceptions  is  now  unnecessary.  (Johnson  v. 
Oppenheim,  55  K  Y.  280 ;  WiUmi  v.  Been,  74  id.  631 ; 
EigKmie  v.  Taylor^  98  id.  288 ;  Snowden  v.  Guion^  101  id. 
458 ;  SchmMer  v.  Simon^  114  id.  176.) 

The  general  rule  requires  the  rejection  of  parol  eyidence 
when  its  effect  would  be  to  cut  down  or  destroy  stipulations 
and  undertakings  entered  into  between  parties  and  by  them 
put  in  writing.  All  prior  and  contemporaneous  negotiations 
and  oral  promises  in  reference  to  the  same  subject  are  merged 
in  the  written  contract,  and  the  rights  and  duties  of  the  par- 
ties are  to  be  determined  by  that  instrument.  When  that  has 
been  executed  it  is  then  conclusively  presumed  that  it  contains 
the  whole  engagement  of  the  parties. 

In  WUson  v.  Been  it  was  said :  "  The  very  reason  of  the 
mle  which  excludes  evidence  of  declarations  is  to  avoid  the 
uncertainties  attendant  upon  such  evidence,  and  equity  will 
not  set  aside  that  important  and  well-settled  rule  for  the  pur- 
pose of  relieving  a  party  against  a  rislc,  which  upon  his  own 
showing,  if  it  be  true,  he  has  voluntarily  incurred."  And 
accordingly  it  was  held  in  that  case  that  a  written  lease  would 
not  be  canceled  upon  the  ground  that  contemporaneous  or 
preceding  oral  stipulations  in  the  reference  to  the  furnishing 
of  the  house  had  not  been  performed. 

In  Eighrrde  v.  Taylor  {supra\  it  was  said :  '*  The  writings 
which  are  protected  from  the  effect  of  contemporaneous  oral 
stipulations  are  those  containing  the  terms  of  a  contract 
between  the  parties  and  designed  to  be  the  repository  and  evi- 
dence of  their  final  intention.  If,  upon  inspection  and  study 
of  the  writing  read,  it  may  be  in  the  light  of  surrounding 
circumstances  in  order  to  its  proper  understanding  and  inter- 
pretation, it  appears  to  contain  the  engagement  of  the  parties 
and  to  define  the  object  and  measure  the  extent  of  such  engage- 
ment, it  constitutes  the  contract  between  them  and  is  presumed 
to  contain  the  whole  of  that  contract  *  *  *  When  the 
writing  does  not  purport  to  disclose  the  contract  or  cover  it 
when  in  view  of  its  language,  read  in  connection  with  the 
attendant  facts,  it  seems  not  designed  as  a  written  statement 
SiCKELS— Vol.  LXXVII.        11 
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of  an  agreement,  but  merely  as  an  execution  of  some  part  or 
detail  of  an  unexpressed  contract,  when  it  purports  only  to 
state  one  side  of  an  agreement  merely,  and  is  the  act  of  one  of 
the  parties  only  in  the  performance  of  liis  promise,  in  these 
and  the  like  ca.ses  the  exception  may  properly  apply  and  the 
oral  agreement  be  shown." 

We  have  then  but  to  examine  the  character  of  the  writing 
executed  by  the  parties  and  reading  it  in  the  light  of  their 
purpose  and  surroundings  detennine  whether  it  falls  within 
any  of  the  exceptions  to  the  general  rule  governing  the  con- 
struction of  such  instruments.  The  plaintiffs  assignors  were 
manufacturers  and  the  defendants  were  merchants.  In  a  con- 
tract between  them  for  the  sale  and  purchase  of  the  manu- 
factured article  we  should  expect  to  find  stipulations  covering 
the  quantity  of  the  article  sold,  the  terms  and  place  of  its 
delivery  and  the  time,  place  and  manner  of  payment  of  the 
purchase-money. 

All  these  are  found  in  the  writing  in  question.  The  quan- 
tity of  quinine  sold  was  15,000  ounces.  It  was  all  to  be 
delivered  at  one  time  from  a  shipment  to  be  made  from  the 
factory  in  Europe,  in  March,  1887.  The  price  was  fifty-nine 
cents  per  ounce,  and  it  was  to  be  paid  in  cash  within  ten  days 
after  the  delivery  of  the  goods. 

Here  is  a  complete  agreement.  It  covers  the  obligations 
<ind  duties  of  both  parties,  and  it  leaves  nothing  unprovided 
for.  If  it  is  to  be  controlled  by  evidence  of  the  parol  stipula- 
tion alleged  in  the  answer,  the  entire  contract  is  to  be  changed. 
The  seller's  obligation,  instead  of  being  limited  to  a  delivery  of 
the  quinine  at  the  time  mentioned,  is  increased  by  a  duty  of 
raising  the  price  of  his  goods  and  notifying  the  trade  of  that 
fact.  His  right  to  the  purchase-money  and  the  defendants' 
obligation  to  pay  the  same  instead  of  being  dependent  upon  a 
delivery  of  the  quinine  is  made  to  depend  upon  another  condi- 
tion not  mentioned  in  the  written  agreement  and  wholly  inde- 
pendent of  the  delivery  of  the  goods.  In  other  words,  a  new- 
contract  is  to  be  proven  by  parol,  and  the  written  engagement 
of  tlie  parties  is  to  go  for  nothing.     We  are  to  go  outside  of 
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the  instrument  to  find  a  stipulation  upon  whicli  the  validity 
of  the  contract  is  to  depend,  and  then  we  are  to  enforce  a  parol 
stipulation  to  the  absolute  destruction  of  the  written  instru- 
ment. In  the  face  of  such  a  result  it  might  well  be  asked 
what  would  be  left  of  the  rule  which  forbids  parol  evidence 
varying  the  terms  of  a  written  contract. 

If  we  turn  to  the  evidence  that  was  received  by  the  court,  it 
will  be  seen  that  the  oral  stipulation  was  not  a  condition  pre- 
cedent to  the  validity  of  the  contract.  The  evidence  of  William 
Reitlinger  and  of  Mr.  St.  John,  the  broker,  was  to  the  effect 
that  the  price  would  be  raised  if  the  contract  was  made. 

"  If  you  make  this  contract  the  seller  will  issue  a  circular 
that  the  price  will  be  sixty-one  cents,"  was  the  evidence  of 
Reitlinger  as  to  the  representations  of  the  broker.  St.  John 
testitied  that  Boehringer  said  to  him  "  that  having  sold  15,000 
ounces  at  fifty-nine  cents,  he  would  advance  the  price  to  sixty- 
one  cents ;  he  would  sell  but  15,000  ounces  at  fifty-nine  cents, 
and  then  would  advance  the  price  to  sixty-one  cents.  Upon 
tliat  statement  I  predicated  that  made  by  me  to  Mr.  Reitlinger." 

From  this  evidence,  which  is  undisputed,  it  is  apparent  that 
a  sale  wa^  to  precede  the  advance  in  the  price.  Instead  of 
being  a  condition  upon  the  performance  of  whicli  the  validity 
of  the  contract  was  to  depend,  the  advance  in  price  was  to 
follow  a  contract  which  should  bind  the  defendants  to  the 
purchase  of  15,000  ounces  at  fifty-nine  cents.  And  this  was 
so  understood  by  the  defendants.  The  promise  to  advance 
the  price  was  contained  in  a  letter  from  the  broker  to  the 
defendants,  sent  to  them  ^vith  the  contract,  and  when  Mr. 
Reitlinger  was  asked,  on  cross-examination,  why  he  did  not 
send  back  the  letter  and  the  contract  and  ask  Mr.  St.  John  to 
put  the  clause  into  the  contract  and  have  Mr.  Boehringer  and 
Soehne  agree  to  it,  he  answered  "  I  trusted  Mr.  St.  John." 
That  is,  knowing  the  contents  of  the  writing,  defendants  con- 
sented to  accept  it  as  it  was,  relying  upon  the  parol  promise  of 
the  broker  to  advance  the  price. 

We  are  of  the  opinion  that  to  except  this  case  from  the  rule 
that  written  contracts  cannot  be  controlled  by  contemporaneous 
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oral  stipulations  would  be  to  set  aside  the  rule  altogether,  with 
a  result,  as  was  said  by  Judge  Kapallo  in  Wilsan  v.  Deeriy 
that  "  writings  would  be  of  little  value,  as  they  could  always 
be  controlled  by  oral  evidence  of  what  was  said  by  the  parties 
at  the  time  of  their  execution." 

The  judgment  should  be  affirmed,  with  costa 

All  concur. 

Judgment  affirmed. 
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The  power  conferred  upon  County  Courts  by  the  provision  of  the  Code 
of  Civil  Procedure  (§  840),  which  extends  their  jurisdiction  to  the  **  fore- 
closure,  redemption  and  satisfaction  of  a  mortgage  upon  real  property," 
does  not  include,  as  incidental  thereto,  the  power  to  reform  a  mortgage. 

The  word  "  mortgage,"  as  used  in  said  provision  means  a  written  mortgage 
only. 

The  provision  of  said  Code  (g  840),  giving  said  courts  jurisdiction  of  an 
action  "  to  procure  a  judgment  requiring  the  specific  performance  of  a 
contract  relating  to  real  property,"  has  reference  to  contracts  which  are 
complete,  and  does  not  extend  to  the  reformation  of  an  imperfect  instru^ 
ment,  even  if  it  is  a  lien  upon  land. 

A  County  Court,  therefore,  has  not  jurisdiction  of  an  action  to  reform  a 
mortgage,  although  part  of  the  relief  asked  is  the  foreclosure  of  the 
mortgage  after  it  has  been  reformed;  the  remedies  are  independent,  and 
may  be  attained  by  separate  actions,  open  to  separate  and  independent 
defenses. 

(Argued  June  12,  1890;  decided  October  7,  18»0.) 

Appeal  from  so  much  of  a  judgment  of  the  General  Term 
of  the  Supreme  Court  in  tlie  fifth  judicial  department,  entered 
upon  an  order  made  tlie  first  Tuesday  of  January,  1888,  as 
reversed  a  portion  of  a  judgment  of  the  County  Court  of  Gen- 
esee county  in  favor  of  plaintiff  entered  upon  the  decision 
of  the  county  judge. 

This  action  was  brought  in  said  County  Court  to  reform, 
and  foreclose  as  reformed,  a  mortgage  dated  March  14,  1881, 
executed  by  the  defendant  Harriet  E.  Harmon  to  Jerome  C. 
Guiteau,  as  treasurer  of  Genesee  county,  to  secure  the  paV' 
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ment  of  $350  in  two  years,  with  semi-annnal  interest,  accord- 
ing to  the  condition  of  a  bond  accompanying  the  same. 

The  complaint,  in  addition  to  the  usual  allegations  in  fore- 
closure actions,  contained  the  following :  "  That  at  the  time 
said  mortgage  and  bond  were  taken  to  secure  said  moneys, 
a  mistake  was  made  by  the  draftsman  in  drawing  the  same  ; 
that  it  was  understood  and  agreed  by  the  parties  thereto  that 
it  should  cover  the  whole  of  the  above-described  premises,  and 
l)e  a  lien  on  the  whole,  instead  of  a  part  thereof ;  and  that  the 
fourth  and  fifth  lines  of  the  description  thereof  should  read 
as  follows:  'AH  that  part  of  lot  21,  village  of  Batavia,  bounded 
and  described  as  follows '  in  place  of  and  instead  of  'An  undi- 
vided one-half  of  village  lot  2100,  described  as  follows ; '  that 
said  correction  will  make  it  correspond  with  the  agreement ; 
that  said  mistake  was  not  discovered  until  within  the  last  six 
weeks ;  and  that  unless  said  mistake  is  corrected,  and  said 
moneys  are  declared  a  lien  upon  the  whole  premises  from  the 
date  of  said  mortgage,  the  plaintiff  will  be  in  danger  of  losing 
part  of  the  sum  designed  to  be  secured,  as  the  premises,  as 
described  therein,  are  not  sufiicient  security  for  said  moneys 
and  the  mortgagor,  Harriet  E.  Harmon,  is  insolvent ;  *  *  * 
that  by  reason  of  said  agreement  above  mentioned,  that  this 
mortgage  should  be  a  lien  upon  and  cover  the  whole  of  said 
described  premises,  instead  of  one  undivided  half,  the  plaintiff 
claims  and  insists  that  said  moneys  secured  thereby  are  the 
first  lien  upon  the  whole  of  said  premises,  and  asks  this  court 
to  so  decree  and  adjudge,  and  asks  that  the  prayer  of  the  com- 
plaint apply  to  the  whole  of  said  premises,  and  said  correction 
in  the  description  be  adjudged  to  be  made."  ^ 

The  relief  demanded,  among  other  things,  was  "  that  said 
mortgage  be  adjudged  a  lien  on  the  whole  of  said  premises 
from  its  date." 

The  defendant,  by  her  answer,  put  at  issue  the  allegations 
•quoted  above. 

The  trial  comt  found,  as  a  fact,  that  said  mortgage  was  exe- 
cuted, delivered  and  accepted  under  the  mutual  mistake  of  the 
parties  thereto  as  to  the  particulars  set  forth  in  the  complaint. 
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and  that  the  county  treasurer  loaned  the  sum  mentioned  to 
the  defendant,  in  good  faith,  and  in  the  belief  that  the  mort- 
gage was  drawn,  in  conformity  with  said  agreement,  to  cover 
the  whole  of  the  premises.  He  also  found,  as  a  conclusion  of 
law,  "  that  the  description  and  error  in  the  description  should 
be  amended  by  substituting  in  the  place  of  the  words  'An 
undivided  one-half  of  village  lot  2100,  described  as  follows,' 
these  words  'AH  that  part  of  lot  21  in  the  village  of  Batavia, 
bounded  and  described  as  follows ; '  so  that  said  description  of 
the  mortgaged  premises  shall  correspond  with  the  agreement 
made  by  the  parties ;  and  that  said  mortgage  be  and  is  a  lien 
upon  the  whole  of  said  mortgaged  premises,  as  they  will  be 
described  when  said  amendment  is  made,  from  the  date  of 
said  mortgage  and  prior  to  the  lien  of  any  judgment  subse- 
quently obtained,  the  same  as  though  the  description  liad, 
when  first  drawn,  included  the  whole  of  said  premises,  and 
that  said  mortgage,  so  as  aforesaid  amended,  be  foreclosed  on 
the  same  for  the  sum  of  $380.74  due  thereon ;  and  that  the 
usual  judgment  of  foreclosure  and  sale  of  said  premises,  and 
for  the  amendment  of  the  same  so  that  said  judgment  of  fore- 
closure and  sale  shall  embrace  the  whole  of  said  premises,  be- 
entered  in  this  action." 

A^.  A.  Woodward  for  appellant  The  County  Court  ha& 
jurisdiction  to  correct  a  clerical  error  in  drawing  a  mortgage. 
\Dovbleday  v.  Heathy  16  N.  Y.  80 ;  Arnold  v.  Reese^  18  id. 
57;  WiUiston  y.WiUuton,  4:1  Barb.  635;  Hall  v.  Half,  SO 
How.  Pr.  51 ;  Code  Civ.  Pro.  §§  340,  348 ;  Be  Peyster  v. 
Hashrouck,  11  N.  Y.  582 ;  Rider  v.  PoweU,  28  id.  310 ;  GtU 
l^pie  V.  Moon,  2  Johns.  Ch.  585 ;  HeissMrack  v.  Livingston, 
4  id.  144 ;  Pitcher  v.  ITennessy.  48  N.  Y.  415 ;  Bom  v. 
Shrenkeisen,  110  id.  55 ;  Maker  v.  H  Ins.  Co.,  67  id.  283.} 
The  County  Court  had  jurisdiction  of  an  action  to  procure  a 
judgment  requiring  a  specific  performance  of  a  contract  relat- 
ing to  real  property  where  the  real  property  to  which  the 
action  relates  is  situated  in  the  county.  (Code  Civ.  Pro. 
§  348 ;  Adams  v.  Ash,  46  Hun,  105.)    PlaintiflE  had  a  written 
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mortgage  on  one  undivided  half  of  tlie  premises,  and  aa 
equitable  mortgage  upon  the  other  half,  coupled  with  an 
agreement  that  the  equitable  mortgage  was  to  be  included  in 
the  written  mortgage ;  the  fault  of  its  not  being  so  included 
being  on  the  part  of  the  defendant.  The  whole  mortgage 
could  only  be  foreclosed  by  making  proof  of  the  facts,  and  the 
mortgage  was  a  lien  upon  the  whole  premises.  This  required 
this  correction,  and  the  County  Court  could  make  it  on  this 
foreclosure.  {Burdick  v.  Jackson^  7  Hun,  488 ;  Payne  v. 
Wihim,  74  N.  Y.  348 ;  Clime  v.  Peck,  21  id.  581 ;  WiUiaim 
V.  IngerBoU,  23  Hun,  284 ;  Maker  v.  11.  Ins,  Co,,  07  N.  Y. 
283;  23  id.  357;  48  id.  415;  BUke  v.  Z.  cfe  F,  M,  Co,,  77 
id.  627 ;  WiUon  v.  Van  Pett,  2  F.  &  C.  414 ;  71  N.  Y.  611 ; 
In  re  Morgan,  99  id.  145 ;  34  Hun,  217 ;  Born  v.  Shrenkei- 
sen,  110  K  Y.  55 ;  Admm  v.  Ash,  46  Hun,  105.) 

Hobart  B.  Cone  for  respondent.  To  entitle  a  party  to  be 
relieved  from  a  contract,  on  the  ground  of  mistake,  the  proof 
must  be  clear  and  positive.  {Hill  v.  Hill,  10  Wkly. 
Dig.  239;  Stettheimer  v.  KiUip,  75  N.  Y.  282;  Moak's 
Van  Santvoord's  Pleadings  [3d  ed.],  376;  Story  v.  Can^ 
ger,  36  N.  Y.  673 ;  Bryce  v.  Z.  Im,  Co,,  55  id.  240 ;  75 
id.  282.)  » The  court  eri'ed  in  receiving  testimony  to  the 
question,  "  Do  you  know  what  premises  under  said  agreement 
said  mortgage  was  to  cover  and  include  ?  If  yea,  state  what 
those  premises  were,  and  whether  or  not  it  covers  the  prem- 
ises, and  the  whole  it  was  intended  to  cover."  {Gutchess  v. 
Gutchess,  66  Barb.  483 ;  S7nith  v.  Sergent,  Id.  67,  243  ;  Caa-r 
V.  Bre£se,  81  N.  Y.  592 ;  Morehouse  v.  Mathews,  2  id.  514 ; 
Murray  v.  Bethune,  1  Wend.  192 ;  Rich  v.  Jakway,  18 
Barb.  357.)  The  County  Court  of  Genesee  county  had  no 
jurisdiction  to  try  the  matter  at  issue.  {Frees  v.  F(yrd,  6  N. 
Y.  176;  4  Wait's  Pr.  231;  Code  Civ.  Pro.  §§  .340,348; 
Avery  v.  WiUis,  24  Hun,  548,  550 ;  Const,  of  1846,  art.  6, 
§  14 ;  Mosher  v.  Campbell,  30  Hun,  230 ;  Thomas  v.  liar- 
mon,  46  id.  76-79.)  Time  is  not  limited  for  the  discovery  of 
mistakes.    {First  Nat.  Bk.  v.  Morgan,  73  N.  Y.  593.) 
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Vann,  J.  The  object  of  this  action,  as  the  complaint 
shows,  was  first  to  reform  and  then  to  foreclose  the  mortgage 
in  question.  The  findings  of  the  trial  court  and  the  judg- 
ment entered  thereon  effected  that  object  so  far  as  the  County 
Court  had  jurisdiction  to  entertain  sucli  an  action  and  to 
make  such  a  decree.  The  fact  that  an  ageement  was  entered 
into  by  the  parties  but  that,  through  mutual  mistake,  the 
mortgage  in  its  written  form  did  not  express  what  was  really 
intended  by  them,  as  found  by  tlie  court,  was  warranted  by 
the  evidence  and  was  sufficient  to  authorize  a  court  of  equity 
to  decree  reformation.  {Rider  v.  Powell,  28  K  Y.  310; 
Biish  V.  HiclcSy  60  id.  298 ;  Bom  v.  Schrenkekeix,  110  id.  55  ; 
Pom.  Eq.  Juris.  §  1376.) 

The  only  question  open  to  discussion  is  whether  the  County 
Court  has  jurisdiction  of  an  action  to  reform  a  mortgage 
where  part  of  the  relief  demanded  is  the  foreclosure  of  such 
mortgage  after  it  has  been  reformed.  The  County  Courts 
are  not  courts  of  general  jurisdiction,  but  have  such  powers 
as  have  been  expressly  conferred  upon  them  by  the  Constitu- 
tion and  by  tlie  legislature  pursuant  to  the  authority  of  the 
Constitution.  {Griswold  v.  Sheldon,  4  N.  Y.  581 ;  Frees  v. 
Ford,  6  id.  176 ;  Arnold  v.  Bees,  18  id.  57;  Const.  St  cf  N. 
Y.  art.  6,  §  15.)  Wliile  courts  of  general  jurisdiction  are 
presumed  to  have  the  powers  that  they  assume  to  exercise 
until  some  limitation  thereof  is  made  to  appear,  the  authority 
of  courts  of  inferior  jurisdiction  must  be  shown.  {Chemung 
Canal  Bank  v.  Judson,  8  N.  Y.  254 ;  Bo8worth  v.  Vand^- 
walker,  53  id.  597 ;  People  ex  rel.  Tweed  v.  Liscomb^  60  id. 
559.)  The  Constitution  does  not  confer  jurisdiction  in 
actions  of  this  character  upon  the  County  Courts,  but  it 
directs  that  they  shall  have  such  "original  jurisdiction  as 
shall  be  provided  by  law."  The  legislature  exercised  tlie 
power  thus  confided  to  it  by  enacting  that  "  the  jurisdiction 
of  each  County  Court  extends  *  *  *  to  an  action  for 
the  partition  of  real  property ;  for  dower ;  for  the  foreclosure, 
redemption  or  satisfaction  of  a  mortgage  upon  real  property ; 
or  to  procure  a  judgment  requiring  the  specific  performance 
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of  a  contract  relating  to  real  property ;  where  the  real  prop- 
erty, to  which  the  action  relates,  is  situated  within  the  county." 
(Code  Civ.  Pro.  §  340.)  By  another  section  it  also  provided 
that  "  where  a  County  Court  has  jurisdiction  of  an  action  or 
special  proceeding,  it  possesses  the  same  jurisdiction,  power 
and  authority  in  and  over  the  same  and  in  the  course  of 
the  proceedings  therein  which  the  Supreme  Court  possesses 
in  a  like  case  and  it  may  render  any  judgment,  or  grant 
either  party  any  relief,  which  the  Supreme  Court  might 
render  or  grant  in  a  like  case."  (Id.  §  348.)  Unless  the 
jnrisdiction  essential  to  snstain  the  judgment  appealed  from 
was  conferred  by  these  sections  it  did  not  exist.  While 
express  power  to  take  cogizance  of  such  an  action  as  this  has 
not  been  given  to  the  Courty  Courts,  it  is  claimed  to  exist  not 
as  a  distinct  feature,  but  as  incidental  to  the  power  to  fore- 
close a  mortgage  by  enlarging  the  measure  of  relief  and  thus 
aiding  to  make  the  foreclosure  effectual.  An  examination 
into  the  general  nature  and  object  of  an  action  to  foreclose 
And  an  action  to  reform  a  mortgage,  shows,  as  was  held  in 
Avery  v.  Willis  (24  Hun,  548,  550),  that  they  are  independent 
remedies  that  may  be  attained  by  separate  actions  open  to 
separate  and  independent  defenses.  The  former  is  a  final 
remedy  that  by  direct  action  affords  the  extreme  relief  to 
which  the  plaintiff  is  entitled,  by  a  sale  of  the  land  covered 
by  the  mortgage  and  the  payment  out  of  the  proceeds  of  the 
debt  thereby  secured.  It  is  confined  to  a  completed  instru- 
ment and  to  the  enforcement  thereof  as  it  was  written.  It 
will  not  lie  until  something  is  due  upon  the  mortgage  accord- 
ing to  its  terms,  and  it  may  be  defeated,  at  any  time  before 
final  judgment,  by  payment  of  the  amount  due  with  costs. 
(Code  Civ.  Pro.  §  1634.)  Even  after  judgment  the  like  pay- 
ment leads  to  an  arrest  of  all  proceedings  to  enforce  the  decree 
until  another  default.  (Id.  §  1635.)  It  operates  only  upon 
the  land  described  in  the  mortgage  and  exclusively  upon  the 
interest  therein  described.  On  the  other  hand  an  action  to 
reform  a  mortgage  is  not  a  final,  but  an  intermediate  remedy. 
It  is  primary  and  preparatory  in  purpose  and  until  it  acts 
SicKELs— Vol.  LXXYII.        12 
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tliere  can  be  no  foreclosure  as  to  the  land  omitted.  Its  object 
is  not  to  enforce  but  to  establish  the  contract,  not  as  it  was 
written,  but  as  it  should  have  been  written  according  to  the 
agreement  of  the  parties.  Its  action  is  indirect,  because 
instead  of  collecting  the  debt,  it  renders  it  n)ore  secure.  It 
cannot  aflFord  ultimate  relief  by  selling  the  land  and  applying 
tlie  proceeds.  Its  sole  oflSce  is  to  correct  mistakes  by  writing 
out  the  contract  according  to  the  actual  agreement  and  thus  it 
may  operate  upon  other  lands,  including  those  not  situated  in 
the  same  county.  It  may  be  maintained  whether  anything  is 
due  upon  the  mortgage  or  not,  and  it  cannot  be  defeated  by 
partial  payment  It  is  in  no  sense  dependent  upon  or  a  part 
of  an  action  of  foreclosure,  but  rests  upon  a  substantive  cause 
of  action  dependent  only  upon  itself.  The  one  will  lie  when 
the  other  will  not,  and  one  may  be  prosecuted  to  final  judg- 
ment and  the  judgment  fully  enforced,  without  affording  any 
of  the  relief  that  is  within  the  province  of  the  other.  Indeed^ 
the  action  to  foreclose  may  be  dependent  upon  the  action  to 
reform,  as  there  might  be  nothing  to  foreclose  until  reforma- 
tion had  been  decreed.  Diilerent  Statutes  of  Limitation 
apply  to  the  two  actions,  which  do  not  require  the  same 
parties,  as  one  can,  while  the  other  cannot,  afford  relief 
against  a  purchaser  in  good  faith  and  for  value.  While  the 
two  causes  of  action  are  frequently  united,  when  relief  is 
sought  in  a  court  possessing  general  equity  powers,  the  plead- 
ings, proof  and  principles  of  law  that  apply  to  the  one  have 
no  application  to  the  other. 

We  tliink,  therefore,  that  the  power  to  forclose  a  mortgage 
does  not  include  as  incidental  thereto  the  power  to  reform  it, 
and  hence  that  so  much  of  the  decree  of  the  County  Court 
as  purports  to  correct  the  mistake  in  question  was  made  with- 
out jurisdiction  and  is  void. 

The  appellant  claims  that  he  had  a  written  mortgage  upon 
one-half  of  the  premises  and  an  unwritten  or  equitable  mort- 
gage upon  the  other  half,  and  that  the  County  Court  had 
power  to  foreclose  both,  but  we  think  that  the  statute  whea 
it  refers  to  "  the  foreclosure,  redemption  and  satisfaction  of  a 
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mortgage  upon  real  property,"  means  a  written  mortgage 
only.  It  i8  also  claimed  that  an  action  to  reform  a  mortgage 
is  an  action  ^'  to  procure  a  judgment  requiring  the  specific 
performance  of  a  contract  relating  to  real  property,"  within 
the  meaning  of  the  Code.  (§  340.)  We  agree,  however^ 
with  the  learned  General  Term  in  holding  that  this  provision 
has  reference  to  contracts  that  are  complete,  and  that  it  does 
not  extend  to  the  reformation  of  an  imperfect  instrument, 
even  if  it  is  a  lien  upon  land  and  in  that  sense  related  to  real 
property. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bbadley  and  IIaight,  JJ.,  not  sitting. 

Judgment  affirmed. 


Alfred  Hickbnbottom,  Respondent,  v.  The  Delaware,  Lack-     \m~9i 
AWANNA  AND  Westebn  Railboad  Company,  Appellant 

Plaintiff,  in  attempting  to  get  on  board  one  of  defendant's  cars,  was- 
thrown  from  and  under  it  by  the  sudden  and  alleged  negligent  starting 
of  the  train,  receiving  injuries  which  resulted  in  the  amputation  of  hia 
right  arm.  In  an  action  to  recover  damages,  ?ield,  it  was  competent 
for  plaintiff  to  show  that  after  the  amputation  he  experienced  pain, 
seemingly  in  the  amputated  hand  and  arm;  that  his  bodily  pain  resulting 
from  the  injury  was  properly  the  subject  of  proof  and  consideration, 
although  its  location  was  deceptive. 

Where  a  question  put  to  a  witness  is  proper,  a  ruling  permitting  him  to 
answer  is  not  rendered  erroneous  by  the  fact  that  a  portion  of  the  answer, 
not  responsive  to  the  question,  is  erroneous. 

In  the  absence  of  a  request  and  refusal  of  the  trial  court  to  strike  out  so 
much  of  the  answer  as  is  not  responsive,  the  question  as  to  its  compe- 
tency may  not  be  raised  upon  appeal. 

Although  some  portion  of  a  charge  may,  for  the  want  of  some  qualifica- 
tion or  explanation,  be  subject  to  criticism,  exceptions  to  those  portions 
will  not  be  available  if  the  charge  as  a  whole  presents  the  questions 
fully  and  fairly  to  the  jury  so  as  not  to  mislead  them. 

The  court  charged  the  jury  in  substance  that  it  was  the  plaintiff's  duty  to 
present  himself  at  the  station  in  time,  and  in  some  way,  before  it  became 
the  duty  of  the  conductor  to  give  the  signal  to  start,  signify  his  pur- 
pose to  take  the  train;  that  if  he  did  not  indicate  to  defendant's  agents 
that  he  was  a  passenger  before  the  train  was  signaled  to  move,  defend- 
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ant  was  not  guilty  of  negligence;  but  if  he  did  and  was  not  given  a 
reasonable  time  to  get  aboard,  deiendant  was  chargeable  with  negli- 
gence; that  to  render  defendant  liable,  its  negligence  must  be  found  to 
have  been  the  sole  cause  of  the  injury;  that  the  burden  was  with  plain- 
tiff to  prove  that  he  was  free  from  negligence,  as  well  as  that  defendant 
was  guilty  of  it;  that  if  plaintiff  attempted  to  get  on  the  train  while  it 
was  in  motion,  he  was  guilty  of  negligence  and  could  not  recover. 
The  court  was  then  requested  by  plaintiff  to  charge  that  *' defendant 
was  bound,  under  the  circumstances  of  the  case  as  presented  by  plain- 
tiff, to  allow  him  a  reasonable  time  in  which  to  get  on  the  train,  and  is 
responsible  for  .any  injury  resulting  to  him  from  the  slightest  motion  of 
the  car  during  the  entrance  of  plaintiff  as  such  passenger  in  such  rea- 
sonable time."  The  court  responded:  "  I  so  charge,  subject  to  the  quali- 
fication that  I  charged  before.  That  is  the  law,  of  course,  if  a  passenger 
presents  himself  as  a  passenger  to  get  aboard  the  train  before  the  con- 
ductor has  actually  signaled  the  engineer  to  start."  The  court  was 
also  requested  to  charge  "that  the  defendant  is  liable  whether  the 
signal  by  the  conductor  or  brakeman  to  start  has  been  given  or  not,  pro- 
vided a  reasonable  opportunity  was  not  offered  to  the  passenger  to  get 
onboard  the  train."  The  court  responded:  "As  to  passengers  present- 
ing themselves  as  passengers,  before  the  signal  was  given,  I  so  charge." 
Held,  no  error;  that  while  the  court  might  well  have  been  justified  In 
declining  either  request,  it  could  not  be  assumed  that  by  the  disposition 
made  of  them  it  intended  to  modify  the  charge  as  already  made. 

(Argued  Jiftie  12,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  firet  judicial  department,  entered  upon  an  order 
made  January  10,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  to  set  aside  said  verdict  and  grant  a  new 
trial. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  plaintiff  w^^il®  boarding  one  of  defendant's  trains. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

IIamilto7i  Odell  for  appellant.  In  actions  of  tliis  character 
the  damages  that  may  be  recovered  must  be  the  natural  and 
proximate  consequences  of  the  defendant's  negligence.  (2 
Greenl.  on  Ev.  §  254 ;  S.  &  K.  on  Keg.  §  793 ;  Wood's  Mayne 
on  Dam.  §  52 ;  Zoicrey  v.  W.  U.  Co.,  60  N.  Y.  201 ;  Pui^iam 
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V.  B.  Co.^  55  id.  119 ;  People  v.  Mayor,  etc.,  5  Lane.  529 ;  5^ 
N.  Y.  6^ ;  Ryom  v.  N.  Y.  C.  R.  R.  Co.,  35  id.  211 ;  Curtw 
V.  R.  <&  S.  Co.,  18  id.  542 ;  Bailey  v.  WescoU,  16  K  Y.  S.  R. 
671 ;  BiUler  r.  Kent,  19  Johns.  223 ;  Feeney  v.  Z.  I.  Co., 
116  K  Y.  382 ;  S^ohm  v.  iT.  Y.,  L.  E.  c&  W.  R.  R.  Co.,  96 
id.  305 ;  Toser  v.  JV.  Y  C.  cfe  B.  R.  R.  R.  Co.,  105  id.  617 ; 
McClain  v.  B.  C.  R.  R.  Co.,  116  id.  467;  Turner  v.  City 
of  NewburgK,  109  id.  309;  Masters  v.  Town  of  Warren,  27 
Conn.  293 ;  Lynch  v.  Knight,  L.  R  [9  H.  L.]  598  ;  Remier 
V.  Canjield,  36  Minn.  90 ;  Wyman  v.  Leavitt,  71  Me.  227 ; 
Ca/nning  v.  WUliamstovm,  1  Cush.  451 ;  Bovee  v.  Tmjon  of 
Danville,  53  Vt.  183 ;  Lincoln  v.  .&  cfc  S.  Co.,  23  Wend. 
425.)  The  testimony  of  plaintiff,  that  after  the  amputation 
he  experienced  pain  seemingly  in  the  amputated  member,  was 
incompetent.  (1  Whart.  Med.  Juris.  §  733,  737 ;  Baird  v. 
GilleU,  47  N.  Y.  186;  Osgood  v.  M.  Co.,  3  Cow.  621 ;  AUis 
V.  Leonanrd,  58  N.  Y.  291 ;  Frexcnd  v.  Paten,  10  Daly,  383 ; 
Strong  v.  Whiteliead,  12  Wend,  64.)  The  admission,  under 
objection,  of  illegal  or  incompetent  or  irrelevant  testimony 
which  may  have  influenced  the  minds  of  the  jury  in  any 
degree,  or  in  any  manner  affected  their  determination,  is  error 
which  requires  a  reversal  of  the  judgment.  {Luby  v.  H.  R. 
Co.,  17  N.  Y.  32 ;  Baird  v.  GiUett,  47  id.  186 ;  Anderson  v. 
R.,  W.  cfe  0.  R.  R.  Co.,  54  id.  334 ;  P.  R.  R.  Co.  v.  Roy,  12 
Otto,  451 ;  Ehe7i  v.  LoriUard,  19  N.  Y.  302 ;  Ayres  v.  W. 
Comrs.,  22  Hun,  297  ;  McPhUlips  v.  N.  Y  <&  JV.  IL  R.  R. 
Co.,  12  Daly,  365;  Green  v.  IT.  R.  Co.,  32  Barb.  34;  M>w- 
inan  v.  Goddard,  48  How.  Pr.  365 ;  O^SuUivan  v.  Roberts, 
7  J.  &  S.  361 ;  Allen  v.  James,  7  Daly,  15  ;  Gillett  v.  Mead, 
7  Wend.  193;  Ir^in  v.  CooJc,  15  Johns.  239;  Penfdd 
V.  Carpenter,  13  id.  350 ;  Strohm  v.  N.  Y,  L.  E.  cfe  W.  R.  R. 
Co.,  96  N.  Y.  307.)  The  plaintiff's  counsel  requested  the 
court  to  charge  that  the  defendant  was  bound,  under  the  cir- 
cumstances of  this  case  as  presented  by  the  plaintiff,  to  allow 
him  a  reasonable  time  in  which  to  get  on  their  train,  and  is 
responsible  for  any  injury  resulting  to  him  from  the  slightest 
motion  of  the  car  during  the  entrance  of  the  plaintiff  as  such 
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passenger  in  such  reasonable  time.  The  court  i-esponded :  "  1 
so  charge,  subject  to  the  qualification  that  I  charged  before. 
That  is  the  law,  of  course,  if  a  passenger  presents  himself  as 
a  passenger  to  get  aboard  the  train  before  the  conductor  has 
actually  signaled  the  train  to  start."  This  was  error.  {Bur- 
roio8  V.  E.  li.  Co,,  63  K  Y.  559 ;  Altreuter  v.  IT.  R.  Co.,  2 
E.  D.  Smith,  151.) 

Cliiristoph^r  Fine  for  respondent.  The  plaintiflF  was  not 
guilty  of  contributory  negligence.  {McDonald  v.  L.  I.  li. 
R.  Co.,  116  N.  Y.  546, 550 ;  Archer  v.  N.  Y.,  N.  II.  cfe  H.  It. 
li.  Co.,  106  id.  590,  595,  597 ;  Milhr  v.  L.  L  R.  R.  Co.,  32 
Barb.  398, 403 ;  40  N.  Y.  670  ;  Sheridan  v.  B.  C.  R.  R.  Co.,  31 
id.  39,  43 ;  Ernest  v.  //.  R.  R.  Co.,  35  id.  9,  26,  27 ;  Keating 
V.  If.  T.  C  R.  R.  Co.,  3  Lans.  473 ;  S.  &  R.  on  Neg.  §§  282, 
283 ;  Weston  v.  N.  Y.  E.  R.  R.  Co.,  73  K.  Y.  595 ;  Bra^i- 
sel  V.  N.  Y.  C.  ik  IL  R.  R.  R.  Co.,  84  id.  241,  246.)  Evi- 
dence that  plaintiff,  after  amputation,  experienced  pain  seem- 
ingly in  the  amputated  meufber  was  competent.  {Turner  v. 
City  ofNeiohurgh,  109  K  Y.  301,  302,  308,  309,316;  White 
V.  0.  I).  S.  S.  Co.,  102  id.  660,  664;  Strohm  v.  A'.  Y  C.  cf- 
IL  R.  R.  R.  Co.,  96  id.  305,  306 ;  Filers  v.  K  Y.  C.  tfc 
//.  R.  R.  R.  Co.,  49  id.  42 ;  Curtis  v.  R.,  etc.,  R.  R.  Co., 
18  id.  541 ;  Tulhj  v.  If.  Y,  etc.,  R.  R.  Co.,  29  id.  286,  288  ; 
McTntyre  v.  N.  Y,  etc.,  R.  R.  Co.,  39  id.  289,  290,  295  ; 
O'Marav.  II.  R.  R.  R.  Co.,  38  id.  445, 450 ;  McGoioan  v.  N. 
Y  C.  cfe  II.  R.  R.  R.  Co.,  67  id.  418 ;  S.  &  R.  on  Neg.  §§  612, 
613;  Gris^oold  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  115  id.  61, 
63,  64;  McLain  v.  B.  C.  R.  R.  Co.,  116  id.  459,  467,  468; 
Alherti  v.  N.  F.,  L.  E.  i&  W.  R.  R.  Co.,  27  N.  Y.  S.  R 
886,  870,  871.)  Wlien  a  question  put  to  a  witness  is  in 
itself  unobjectionable,  but  the  answer  goes  beyond  what  is 
called  for  and  is  improper  or  incompetent  testimony,  an 
objection  to  the  question  does  not  extend  to  the  answer; 
special  objection  in  such  a  case  must  be  taken  to  the  answer, 
and  if  that  is  not  done  any  objection  that  might  have  been 
made  is  waived.     (Rapalye  on  Witnesses,  §  244 ;    Gould  v. 
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Day,  94  TJ.  S.  405  ;  Putnam  v.  Bitche,  6  Paige,  390 ;  Mor- 
gan V.  Winston^  2  Swan,  472 ;  Bergman  v.  Jones,  94  N.  Y. 
51,  57,  58 ;  Tooley  v.  Bacon,  70  id.  34 ;  Qtiimby  v.  Strauss, 
90  id.  664 ;  Leoin  v.  Russell,  42  id.  251,  255,  256 ;  WiUlmns 
V.  Sa/rgent,  46  id.  481,  483;  Crosfyy  v.  jOfljy,  81  id.  242; 
Atkins  V.  EhoeU,  45  id.  753,  756,  757 ;  People  v.  Beach, 
87  id.  512  ;  ^m^  v.  Nichols,  28  id.  867,  870 ;  West  v.  Fan 
7\/yZ,  41  Alb.  L.  J.  253  ;  Briggs  v.  Wheeler,  16  Hun,  583  ; 
Mead  v.  Shea,  92  K  Y.  122,  127,  128 ;  Ward  v.  KiVpatrick, 
85  id.  413,  414,  416,  417.)  If  the  whole  charge,  taking  it 
altogether,  presents  the  question  of  law  fairly  to  the  jury,  so 
as  not  to  mislead  them,  exceptions  to  separate  propositions  in 
it,  or  to  detached  portions  of  it,  will  not  be  upheld.  {Cald- 
well V.  If.  J,  S.  Co.,  47  N.  Y.  283 ;  Losee  v.  Buchanan, 
'  51  id.  476,  492,  493;  Ledyard  v.  Jones,  7  id.  554;  Wells 
V.  Care,  55  Barb.  585 ;  Newall  v.  BarUett,  114  N.  Y.  399, 
405 ;  Read  v.  Nichols,  28  N.  Y.  S.  R.  867,  870 ;  Smedis  v. 
B.  A  R.  B.  R.  R.  Co.,  88  K  Y.  14,  23 ;  Stone  v.  W.  T.  Co. 
38  id.  240 ;  Jones  v.  Osgood,  6«  id.  233,  235 ;  Caldwell  v. 
Murphy,  11  id.  416  ;  Walsh  v.  Kelli/,  40  id.  556  ;  Oroot  v. 
Gill,  51  id.  431,  442.)  A  carrier  must  allow  his  passengers  a 
reasonable  time  to  get  on  or  off  his  car  or  train.  He  is 
responsible  for  any  injury  resulting  from  the  slightest  motion 
of  his  vehicle  during  the  entrance  or  exit  of  a  passenger. 
(S.  &  R.  on  Neg.  §  276 ;  Keating  v.  N.  T.  C  <&  IT.  R. 
R.  R.  Co.,  49  N.  Y.  673,  674 ;  MiUiman  v.  JV.  Y.  C  cfe  //. 
R.  R.  R.  Co.,  66  id.  642,  643,  644 ;  Brassel  v.  N.  Y.  C.i& 
H.  R.  R.  R.  Co.,  84  id.  241,  246 ;  Bartholomew  v.  N.  Y.  C. 
dk  H.  R.  R.  R.  Co.,  102  id.  716,  717;  F.,  etc.,  R.  R.  Co. 
V.  Spatter,  54  Penn.  St.  375 ;  McDonald  v.  L.  L  R.  R.  Co., 
116  K  Y  546,  550 ;  Archer  v.  K  Y,  N.  IL  <&  H.  R.  R.  Co., 
106  id.  590,  595,  597 ;  Schestaubery.  M.  R.  Co.,  9  N.  Y.  S. 
R  215.) 

Beadley,  J.  In  October,  1885,  at  Newark,  N.  J.,  the 
plaintiff,  while  in  the  act  of  getting  on  board  the  defendant's 
train  of  cars  to  return  to  the  city  of  New  York  where  he 
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resided,  fell  upon  the  track  and  received  severe  and  perinsr 
nent  injuries.  He  charged  that  they  were  occasioned  solely 
by  the  negligence  of  the  defendant  in  not  giving  him  a  reason- 
able time  to  get  onto  the  train  before  it  was  started.  And 
upon  that  subject  the  evidence  on  the  part  of  the  plaintiflF 
tended  to  prove  that  when  he  reached  the  train  and  proceeded 
to  get  aboard  it  was  standing  still  at  the  station;  that  he 
stepped  onto  the  step  of  the  car,  and  with  one  hand  took  hold 
of  the  front  railing  of  its  platform,  when,  by  the  sudden 
starting  of  the  train  with  a  jerk,  he  was  thrown  from  it,  fell 
under  the  car,  and  in  tliat  manner  received  the  injury  com- 
plained of.  There  was  some  conflict  in  the  evidence  on  the 
subject,  but  that  on  the  part  of  the  plaintiflF  permitted  the 
jury  to  find  tliat  the  injury  was  caused  by  the  negligence  of 
the  defendant  and  without  any  fault  of  the  plaintiflF ;  and  that 
question,  as  well  as  that  whether  or  not  the  damages  awarded 
by  the  verdict  were  excessive  in  amount,  were,  for  the  pur- 
pose of  this  review,  disposed  of  by  the  court  below.  The 
injury  resulted  in  the  amputation  of  the  plaintiffs  right  arm 
near  the  shoulder.  The  plaintiflF  testified  that  he  has  since 
experienced  pain,  seemingly  in  his  amputated  arm  and  hand, 
and  that  such  painful  sensation  has  continued  up  to  tlie  time 
of  the  trial.  That  the  pain  he  suflfered  has  been  gradually- 
getting  less,  except  the  sensation  of  a  swollen  hand,  which 
constantly  and  still  continued.  Later  in  the  trial  a  physician 
*  called  as  a  witness  w^as,  by  the  court,  asked  this  question :  "  In 
your  opinion  as  a  medical  man,  following  an  accident  such  as 
here  described,  and  an  amputation,  does  it  follow  that  the 
patient  experiences  the  pain  of  an  imaginary  hand  and  lower 
part  of  the  arm  ? "  which,  after  objection  on  the  ground  that 
it  was  immaterial  and  incompetent  was  made,  overruled,  and 
exception  taken  by  the  defendant,  the  witness  answered :  "  It 
is  not  the  rule,  but  it  frequently  happens."  The  reason  urged 
in  support  of  the  exception  is  that  such  pain  was  imaginary 
and  a  mere  delusion,  and  not  the  direct  or  natural  result  of 
the  injury.  The  plaintiflF  had  mentioned  this  as  part  of  the 
painful  suflFering  he  had  endured  after  the  accident  and  the 
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amputation  of  his  arm.  And  whatever  was  its  nature,  if  his 
statement  was  true,  the  sensation  was  that  of  pain  and  the 
i-esult  of  the  injury.  His  bodily  pain  resulting  from  which 
was  properly  the  subject  of  proof  and  consideration.  {Han- 
smn  V.  N.f.&R  R.  R.  Co.,  15  K  Y.  415 ;  Curtis  v,  R.  c& 
S.  R.  R.  Co.y  18  id.  534.)  And  if  this  sensation  of  suffering 
from  it  actually  existed  and  was  attributable  to  such  cause,  the 
evidence  came  within  the  rule  of  admissibility.  Pain  is  but 
the  sensation  of  a  condition  which  produces  it,  and  the  fact 
that  it  seemed  to  the  plaintiff  to  come  from  or  to  be  in  the 
hand  and  the  amputated  arm,  as  if  their  connection  with  the 
body  remained,  is  only  descriptive  of  the  pain  he  suffered.  It 
was  no  less  the  subject  of  consideration  because  the  location 
of  it  was  deceptive.  The  pain  resulting  from  the  injury  is 
the  fact  to  which  his  evidence  related.  And  assuming  that 
the  sensation  of  it  was  such  as  the  plaintiff  testified  it  was,  it 
cannot,  as  matter  of  law,  be  said  that  it  wa'^  \vithout  some 
natural  cause.  In  that  view  it  was  presumptively  competent 
to  make  the  inquiry  that  was  made,  of  a  medical  >\ntness, 
whether  the  pain  as  represented  by  the  plaintiff's  evidence 
was  the  necessaiy  consequence  of  the  condition  produced  by 
the  crushing  and  severance  of  the  plaintiff's  arm.  As  it  can- 
not be  assumed  that  there  was  any  want  of  good  faith  on  the 
part  of  the  plaintiff  in  pennitting  the  amputation  to  be,  as  it 
was  made,  it  is  not,  for  the  pui-posesof  the  question,  important 
whether  such  painful  sensation  following  the  injury  was  to 
some  extent  attributable  to  the  manner  in  which  the  surgical 
operation  was  performed.  It  may  be  treated  as  within  the 
result  of  which  the  injury,  occasioned  by  the  alleged  negli- 
gence of  the  defendant,  was  the  proximate  cause.  {Lyons  v. 
Erie  R.  Co,,  57  N.  Y.  489 ;  Sauter  v.  W.  Y,  C  cfi  //.  R,  R. 
R.  Co.,  66  id.  50.)  It  did  not  appear,  by  preliminary  examina- 
tion of  the  doctor  or  otherwise,  that  the  answer  sought  by  the 
question  asked  him,  was  not  the  subject  of  expert  evidence, 
and  upon  the  objection  taken  the  question  of  his  competency 
to  give  an  opinion  was  not  raised.  {Stevens  v.  Brennan,  79 
N.  Y.  255 ;  In  re  Crosby  v.  Day,  81  id.  242.)  The  question  put 
SiCKEus— Vol.  LXXVIL        13 
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to  the  witness  was  proper,  and  the  ruling  permitting  him  to 
answer  it  was  not  error,  although  a  portion  of  the  answer  not 
strictly  responsive  may  not  have  been  competent  as  evidence. 
When  the  witness  answered  that  such  consequence  was  not 
the  rule,  he  had  gone  as  far  as  he  was  necessarily  called  upon 
by  the  question  to  speak^  and  what  he  added  to  that  may  not 
have  been  competent,  as  the  evidence  of  itself  did  not,  with 
any  degree  of  certainty,  relate  to  the  plaintiflPs  condition. 
That  such  may  have  been  the  eileet  of  his  injury  is  not  proof 
that  it  was  so.  {Griswold  v.  N,  Y.  C.  cfe  77.  R.  li.  R.  Co.,  115 
N.  Y.  61 ;  44  Hun,  236.)  But  as  there  was  no  refusal  of  the 
court  to  strike  out  the  answer  of  the  witness,  or  any  portion  of 
it,  the  question  as  to  competency  of  the  latter  part  of  it  is  not 
here  for  consideration.  {Ci^i/ppen  v.  Morss,  49  N.  Y.  63; 
Planter  v.  Planter,  78  id.  91.) 

At  the  conclusion  of  the  general  charge  the  court  was 
requested  by  the  plaintiffs  counsel  to  further  charge  the  jury 
"  that  ^he  defendant  was  bound,  under  the  circumstances  of 
this  ease,  as  presented  by  the  plaintiff,  to  allow  him  a  reason- 
able time  in  which  to  get  on  the  train,  and  is  responsible  for 
any  injury  resulting  to  him  from  the  slightest  motion  of  the 
■car  during  the  entrance  of  the  plaintiff  as  such  passenger  in 
such  reasonable  time,"  to  which  the  court  responded :  ''I  so 
charge,  subject  to  the'qualification  that  I  charged  before.  That 
is  the  law,  of  course,  if  a  passenger  presents  himself  as  a  pas- 
senger to  get  aboard  the  train  before  the  conductor  has  actually 
signaled  the  engineer  to  start."  The  defendant's  counsel 
excepted.  This  proposition,  which  the  court  was  so  requested 
to  charge,  standing  alone,  did  not  embrace  all  the  elements  of 
fact  requisite  to  the  responsibility  of  the  defe!idant  for  the 
injury  sustained  by  the  plaintiff.  But  by  reference  to  the 
•charge  which  the  court  had  just  made,  it  is  seen  that  the  jury 
were  fully  and  correctly  instnicted  upon  the  subject  of  negli- 
gence of  the  defendant  and  the  freedom  of  the  plaintiff  from 
negligence,  essential  to  charge  the  defendant  with  liability. 
The  court  submitted  to  the  jury  the  question  whether  the 
plaintiff  indicated  to  the  agents  of  the  defendant  there  that  he 
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was  a  passenger  before  the  tmin  .was  signaled  to  move ;  and 
charged  that  if  he  did  not,  the  defendant  was  not  guilty  of  neg- 
ligence ;  that  he  had  no  right  to  delay  the  train ;  but  it  was  for 
him  to  present  himself  at  the  station  in  time,  and  in  some  way 
signify  his  pm-pose  to  take  the  train  before  it  became  the  duty 
of  the  conductor  to  give  the  signal  to  start  it ;  and  that  in  such 
case  if  he  was  not  given  a  reasonable  time  to  get  aboard,  the 
defendant  was  chargeable  with  negligence ;  that  to  render  the 
defendant  liable,  its  negligence  must  be  found  to  have  been 
the  sole  cause  of  the  injury;  that  if  the  plaintiff  failed  to 
exercise  due  care,  he  could  not  recover ;  that  the  burden  was 
with  him  to  prove  to  the  satisfaction  of  the  jury  that  he  was 
free  from  negligence,  as  well  as  that  the  defendant  was  guilty 
of  it ;  and  that  if  the  evidence  failed  to  satisfy  them  that  both 
propositions  were  established,  the  plaintiff  was  not  entitled  to 
recover ;  and  they  were  further  instructed  that  if  the  plaintiil 
attempted  to  get  onto  the  train  when  it  was  in  motion,  he  was 
guilty  of  negligence  and  could  not  recover.  The  court  was 
also  requested  by  the  plaintiff's  counsel  to  charge  the  jury : 
*'  That  the  defendant  is  liable,  whether  the  signal  by  the  con- 
ductor or  brakeman  to  start  has  been  given  or  not,  provided  a 
reasonable  opportunity  was  not  offered  to  the  passenger  to  get 
on  board  the  train."  The  court  responded  :  "  As  to  passen- 
gers presenting  themselves  as  passengers  before  the  signal  was 
given,  I  so  charge."  And  the  defendant's  counsel  excepted. 
Wliat  has  been  said  of  the  former  proposition  is  equally  appli- 
cable to  this  one,  and  so  faraspracticablethey  may  be  considered 
together.  While  the  court  may  well  have  been  justified  in 
declining  to  charge  either  of  them  as  requested,  it  cannot  be 
assumed  that,  by  the  disposition  made  of  those  requests,  the 
court  intended  to  modify  the  charge  as  already  made  upon  the 
essentiality  of  both  negligence  of  the  defendant  and  care  on 
the  part  of  the  plaintiff  to  a  recovery  by  the  latter,  but,  on 
the  contrary,  that  the  charge  as  made  of  and  upon  those 
propositions  to  which  the  court's  attention  was  called  by  the 
requests,  was  made  in  view  of  the  instruction  before  given, 
and  had  relation  only  to  the  considerations  bearing  upon  the 
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question  of  negligence  of  the  defendant  and  which  would  sub- 
ject it  to  responsibility  and  liability  so  far  as  they  were  depend- 
ent upon  a  failure  to  observe  and  perform*  its  duty  to  the 
plaintiff.  In  that  view  this  additional  charge  was  in  harmony 
with  that  preceding  it.  And  this  was  not  only  indicated  by 
the  qualifying  language  of  the  court  in  respect  to  the  former 
request,  but  by  the  remark  of  the  plaintiff's  counsel  imme- 
diately following  the  latter  exception  ''  that  as  to  the  passen- 
ger's conduct,  he  is  only  required  to  use  ordinary  care  and 
prudence  in  protecting  himself  in  getting  on  the  train ; "  and 
that  which  the  court  added :  "  He  is  only  bound  to  use  the 
care  of  an  ordinarily  prudent  person  under  like  circumstances. 
That  is  the  rule  as  I  understand  it."  It  is  tlie  better  practice, 
because  less  liable  to  mislead  the  jury,  for  the  court,  even  after 
making  the  main  charge  to  decline  to  instruct  the  jury  as 
requested,  unless  the  proposition  submitted  to  it  for  that  pur- 
pose clearly  embraces  within  its  terms  all  the  facts  to  be  found 
as  the  premises  from  which  the  inference  or  conclusion  for 
which  instruction  is  asked  may  properly  be  drawn,  or  that  the 
charge  as  thereupon  made  be  carefully  qualified  so  as  to 
include  all  the  facts  requisite  to  support  the  instruction 
requested  or  given.  But  in  view  of  the  charge  as  made  and 
of  what  followed  the  requests  and  the  disposition  of  them,  there 
was  no  opportunity  for  the  jury  in  the  present  case  to  have 
been  misled.  Although  some  portion  of  a  charge,  for  the 
want  of  some  qualification  or  explanation,  may  be  subject  to 
criticism,  it  is  to  be  construed  in  the  light  of  other  portions  of 
the  charge  so  far  as  it  may  be,  and  if  the  charge  as  a  whole 
presents  the  questions  fully  and  fairly  to  the  jury  so  as  not  to 
mislead  them,  exceptions  to  detached  portions  of  it  will  not  be 
effectual  for  the  support  of  error.  {Sjperry  v.  MiUer^  16 
K  Y.  412 ;  Caldwell  v.  N.  J,  S.  Co.,  47  id.  282 ;  Zosee  v. 
Buchanan^  51  id.  492.) 

The  language  used  in  the  fore  part  of  the  first  request  for 
want  of  precision  was  open  to  criticism,  but  the  court  so  quali- 
fied the  proposition  as  to  bring  it  in  conformity  with  the 
charge  already  made,  and  by  reference  to  that,  it  may  be 
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observed  that  the  question  of  plaintiff's  credibility  as  a  wit- 
ness was  submitted  to  the  jury.  The  fair  import  of  the 
charge,  founded  upon  the  request,  was  that  the  circumstances 
presented  by  the  plaintiff  were  to  have  the  effect  mentioned 
if  adopted  as  true  by  the  jury,  and  it  is  not  seen  that  they 
could  have  otherwise  understood  it.  And  the  motion,  there 
referred  to,  of  the  car,  resulting  in  the  injury  could  have  been 
that  only  in  the  starting  of  the  train  to  go  on  its  way  to  desti- 
nation, as  there  was  no  evidence  that  any  motion  other  than 
that  was  given  to  the  train  after  its  arrival  at  the  station  on 
that  occasion.  The  effect  of  the  second  request  before  men- 
tioned was  that  liability  did  not  depend  upon  the  fact  that  the 
signal  to  start  had  not  been  given,  but  upon  the  failure  to 
afford  a  reasonable  opportunity  to  a  passenger  to  get  on  board 
the  train.  But  the  modification  added  by  the  court  was  that 
to  support  the  charge  against  the  company  the  passenger  must 
have  presented  himself  as  such  before  the  signal  was  given. 
This  request  as  made,  and  as  modified  by  the  charge,  was 
incomplete.  It  was  apparently  supplemental  only  to  what 
had  been  charged  as  before  mentioned,  and  the  further 
instruction  that  whether  a  reasonable  opportunity  was  given 
to  the  passenger  to  board  the  train  was  a  question  for  the 
jury.  The  portion  of  the  charge  made  upon  such  request 
seems  to  have  been  descriptive  of  that  which  would  be  char- 
acterized as  negligence,  and  in  that  respect  sustain  the  charge 
of  liability  of  the  defendant.  This  must  be  taken  in  connec- 
tion with  the  instruction  previously  given  that  the  freedom  of 
the  plaintiff  from  negligence  was  an  essential  element  to  per- 
mit a  recovery  by  him.  In  the  disposition  made  by  the  court 
of  those  two  propositions  there  was  no  error  to  the  prejudice 
of  the  defendant.  The  court  was  further  requested  to  charge 
the  jury  "  That  the  plaintiff,  as  a  passenger,  had  the  right  to 
assume  that  the  railroad  company  would  perform  its  duty, 
And  would  give  him  a  reasonable  opportunity  to  get  upon  the 
train  w^th  safety,  and  afford  him  proper  facilities  for  so 
doing.''  The  court  so  charged,  and  exception  was  taken  by 
the  defendant.     It  evidently  must  have  been  assumed  by  the 
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plaintiffs  counsel  in  presenting,  and  by  the  court  in  charging, 
that  proposition  that  it  would  be  understood  by  the  jury  as 
subject  to  the  qualification  that  they  found  that  the  plaintiff 
in  due  time  presented  himself  as  a  passenger,  and  signified 
liis  purpose  to  take  the  train.  This  was  the  main  fact  litigated 
on»the  trial,  and  upon  which  the  evidence  of  the  parties  was 
in  conflict.  ■  And  tlie  court  had  repeatedly  and  distinctly 
instructed  the  jury  that  the  aiBrmative  of  that  fact  was  essen- 
tial to  impose  such  duty  upon  the  defendant.  In  case  they  so 
found  the  fact  the  plaintiff  had  the  right  to  assume  that  the 
defendant  would  observe  its  duty  and  give  him  such  reason- 
able opportunity.  {Bra^sdl  v.  N,  Y.  C.  cfe  //.  R.  R.  R.  Co., 
84  N.  Y.  241 ;  Dohiscki  v.  Sharp,  88  id.  208.)  In  view  of 
the  entire  charge  upon  the  subject  it  is  evident  that  the  jury 
could  not  have  been  misled  by  that  as  made  pursuant  to  the 
request.  "Without  the  addition  and  qualification  referred  to, 
the  proposition  would  be  plainly  absurd.  The  right  to  such 
assumption  was  dependent  upon  the  duty  of  the  defendant  to 
permit  it,  which  could  not  arise  unless  the  plaintiff  was  there 
as  a  passenger  in  proper  time  to  exercise  the  right  to  get  on 
board  the  train.  This  exception  was  not,  nor  was  any  other 
well  taken. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


iTiK  108  Margaret  D.  Griswold,  Eespondent,  v.  The  METROPOLrrAN 

Elevated  Eailway  Company  et  al.,  Appellants. 

A  devisee  does  not  acquire  by  the  devise  the  right  to  recover  for  injuries 
to  the  rental  value  of  the  real  estate  which  happened  prior  to  the  vesting 
of  title  under  the  devise.  The  right  of  action  is  a  personal  asset  accru- 
ing to  the  owner  upon  the  happening  of  the  injury. 

Where,  in  an  action  by  a  devisee  to  recover  for  such  injuries  alleged  to 
have  been  caused  by  the  construction  and  operation  of  defendants' 
road  in  an  adjoining  street,  it  appeared  that  the  plaintiff  was  also 
residuary  legatee  under  the  will,  and  that  after  the  commencement  of 
the  action  the  executor  filed  his  account,  and  upon  a  final  judicial 
settlement  thereof  a  decree  was  made  directing  him  to  pay  over  the 
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residue  of  the  personal  estate  to  plaintiff.  Ueldy  that  this  was  not  avail- 
able to  sustain  the  action,  as  it  was  to  be  determined  according  to  the 
rights  of  the  parties  existing  at  its  commencement,  and  until  the  final 
settlement  the  executor,  not  the  plaintiff,  was  entitled  to  recover  the 
damages. 

(Argued  June  13,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Terni  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  March  5,  1888,  which  aflffrmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  on  the  17tli  of  May,  1884,  to  recover 
the  damages  sustained  by  the  premises  No.  1(>4  West  Tliird 
street,  then  owned  by  the  plaintiff,  for  a  j)eriod  of  six  years 
preceding  such  date,  resulting  from  the  impairment  of  the 
appurtenant  easements  of  light,  air  and  access  in  said  street  by 
the  construction,  maintenance  and  operation  of  the  defendants^ 
elevated  railroad. 

The  jury  assessed  the  damages  at  the  rate  of  $450  per 
annum,  and  rendered  a  verdict  in  favor  of  the  plaintiff,  for 
the  injury  resulting  to  the  premises,  for  each  of  the  six 
years  prior  to  the  date  of  the  commencement  of  the  action, 
with  interest  thereon  from  such  date  to  the  close  of  the  trial. 

The  appellants  assign  for  error  the  ruling  of  the  court  that 
the  plaintiff  might  recover  for  the  period  of  three  years  and 
seven  months  preceding  December,  1881,  when  she,  by  devise," 
obtained  title  to  the  premises. 

It  appears  that  the  premises  in  question  were  conveyed 
November  3,' 1851,  by  William  Paulding  to  Caroline  A.  Dus- 
tan,  Margaret  Dustan  and  Sarah  R.  Dustan,  as  tenants  in 
common,  in  fee  simple.  In  1869,  Sarah  R.  Dustan  died, 
leaving  a  last  will  and  testament,  whicli  wa^  subsequently  duly 
admitted  to  probate,  in  and  by  which  she  devised  her  interest 
in  said  premises  to  her  sisters  Caroline  A.  and  Margaret  Dus- 
tan. October  6,  1880,  Margaret  Dustan  died  intestate,  leaving 
as  her  sole  heir  and  next  of  kin  Caroline  A.  Dustan,  whose 
heirship  to  Margaret's  interest  in  said  premises  was  subse- 
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quently  established  by  appropriate  proceedings  in  Surrogate's 
Court.  On  the  8th  of  December,  1880,  letters  of  administra- 
tion on  the  estate  of  Margaret  Dustan  were  duly  issued  to 
Caroline  A.  Dustan. 

December  17,  1881,  Caroline  A.  Dustan  died,  leaving  a  last 
will  and  testament,  the  residuary  clause  thereof  being  as  fol- 
lows :  "  Third.  All  tlie  rest  and  residue  of  my  estate,  real  and 
personal,  or  mixed,  wherever  situate,  to  me  belonging,  or  to 
which  I  may  be  entitled  at  the  time  of  my  decease,  and  any  of 
the  foregoing  legacies  or  part  or  parts  thereof,  that  may  have 
failed  by  lapse,  ademption  or  otherwise,  I  give,  devise  and 
bequeath  to  Miss  Margaret  Dustan  Griswold,  residing  in  the 
city  of  I^ew  York,  to  have  and  to  hold  the  same  to  her,  her 
heirs  and  legal  representatives  forever." 

By  this  clause  the  premises  in  question  were  devised  to  the 
plaintiff.  By  the  will  Walter  Carter  was  constituted  the 
executor  thereof.  It  was  duly  probated,  and  Carter  thereupon 
qualified  as  executor.  On  December  16,  1882,  letters  of 
administration  de  bonis  non^  upon  the  estate  of  Margaret 
Dustan  were  issued  to  Sarah  Matilda  Dustan,  a  cousin  of 
Margaret,  and  to  "Walter  Carter.  Subsequently  they  filed 
their  account  as  such  administrators,  and  Walter  Carter  as 
executor  of  the  last  will  and  testament  of  Caroline  A.  Dustan, 
also  filed  the  account  of  Caroline,  as  administratrix  of  Mar- 
garet's estate,  December  29,  1882,  and  their  accounts  were 
on  that  day  judicially  settled,  and  the  balance  of  the  personal 
estate  found  in  their  hands  wafi  directed  to  be  paid  to  Walter 
Carter  as  executor  of  Caroline.  Thereafter,  and  on  the  25th 
day  of  July,  1884,  over  two  months  after  the  commencement 
of  this  action,  Carter  tiled  his  account  as  the  executor  of  the 
last  will  and  testament  of  Caroline  Dustan,  showing  ,a  bal- 
ance of  personal  estate  after  the  payment  of  the  specific  leg- 
acies in  Caroline's  will.  His  account  was  judicially  settled  on 
that  day,  and  a  decree  made  and  entered  in  and  by  which  he, 
as  such  executor,  was  directed  to  pay  such  balance  to  the 
plaintiff,  as  the  residuary  legatee  under  the  will. 

Further  facts  are  stated  in  the  opinion. 
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Brainard  ToUes  for  appellant  The  trial  court  erred  in 
instructing  the  jury  that  plaintiff  was  entitled  to  recover  dam- 
ages to  the  rental  value  of  the  property  in  suit  which  accrued 
during  tlie  life-time  of  the  Dustan  sisters,  the  plaintiff  not 
being  their  legal  representative.  ( Uline  v.  N.  Y.  C.  <&  IL 
R.  Ji.  R.  Co,,  101  K  Y.  98;  Pond  v.  M.  E.  R,  Co.,  112 
id.  186 ;  Shepard  v.  M,  R.  Co,,  117  id.  442  ;  Ernersoii  v. 
Emei^aon,  1  Ventr.  187;  Toller  on  Executors,  60,  436;  2 
Williamson  Exrs.  [6th  Am.  ed.]  867;  MiddJetoii  \,  Robin- 
son, 1  Bay,  58 ;  Gordon  v.  Rohlnson.,  1  Brown,  325  ;  Baker 
V.  Banshee,  7  Heisk.  229 ;  Carter  v.  Plumrner,  72  Wis. 
476 ;  Zahriskie  v.  Smith,  13  N.  Y.  322,  334 ;  Rockwell  v. 
Sanders,  19  Barb.  473,  481 ;  2  R  S.  114,  §  4;  Id.  447,  §  1  ; 
NeweU  V.  Wieeler,  48  X.  Y.  486 ;  Mushlitt  v.  Silverma/n, 
50  id.  360 ;  Borjle  v.  City  of  Brooklyn,  71  id.  1 ;  WhiU  v. 
Wheeler,  25  id.  252 ;  Wadsworth  v.  AUcott,  6  id.  64 ;  Eay  v. 
HoUoran,  35  Barb.  295  ;  KoUer  v.  Knapp,  1  Bradf.  241 ; 
Sohier  v.  Eklridge,  103  Mass.  350,  351 ;  Stinsmi  v.  Stinson, 
38  Me.  593 ;  Ileslage  v.  KrugU,  25  Penn.  St  97 ;  Burden  v. 
Thayer,  3  Mete.  76  ;  Gl^yver  v.  M.  R.  Co,,  19  JT.  &  S.  1, 17.) 

James  M,  Smith  for  respondent  The  facts  shown  in  the 
formal  proof,  viz. :  the  heirship  decree  and  the  will  of  Caro- 
line A.  Dustan,  duly  admitted  to  probate,  established  the  aver- 
ment that  Margaret  D.  Griswold  was  the  proper  party  to 
maintain  this  action.  {King  v.  Strong,  9  Paige,  94-98 ; 
Wetmore  v.  Peek,  ^^  How.  Pr.  60  ;  Craig  v.  Craig,  3  Barb. 
Ch.  101  ;  Betts  v.  Betts,  4  Abb.  [X.  C]  418  ;  Banks  v. 
Phdiin  4  Barb.  90.) 

Parkeb,  J.  The  sole  question  requiring  consideration  is 
whether  the  trial  court  erred  in  holding  that  the  plaintiff 
could  recover  in  this  action  for  the  injury  to  the  rental  value 
of  the  premises,  occasioned  by  the  acts  of  the  defendants 
prior  to  December,  1881,  when  she  acquired  title  thereto.  It 
is  presented  by  exceptions  taken  to  the  refusal  of  the  court, 
to  instruct  the  jury  that  "  Plaintiff  cannot  recover  for  loss  of 
SioKELs— Vol.  LXXVII.        14 
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rent  accruing  before  she  owned  the  premises,  or  while  they 
were  owned  by  Margaret  or  Caroline  A.  Dustan,"  and  to  the 
charge  as  made  that  "By  virtue  of  Caroline  A.  Dustan's 
will,  the  premises  104  West  Third  street,  passed  to  the  plain- 
tiff, also  all  rights  of  actions  or  claims  for  damages.  One  of 
these  rights  was  the  right  to  maintain  the  present  action." 

The  plaintiff  did  not  acquire  by  the  devise  of  the  land  to 
her,  the  right  to  recover  for  the  injury  to  the  rental  value 
while  Margaret  and  Caroline  were  the  owners  of  the  fee.  A 
right  of  action  therefor  accrued  to  the  owners  of  the 
premises,  upon  the  happening  of  the  injury,  and  could  not^ 
thereafter,  pass  with  the  land.  (  White  v.  Wheeler^  25  N.  Y. 
252) 

It  was  a  personal  asset,  and  Margaret's  interest  therein  upon 
her  death,  together  with  the  residue  of  her  personalty,  became 
vested  in  tlie  administratrix  of  her  estate,  for  tlie  purposes  of 
administration,  while  the  executor  of  Caroline's  will  succeeded 
to  her  right  to  recover  for  the  injuries  done  to  her  property 
during  her  life-time.  (211.  S.  447,  §  1 ;  Shejpardy.  Manhattan 
i?.  (7(?.,117N.Y.  442.) 

The  fact  that  by  the  residuary  clause,  the  testatrix 
bequeathed  all  of  her  personalty  to  the  plaintiff,  after  the 
payment  of  debts  and  legacies,  does  not  aid  her  in  this  suit. 
For  this  action  must  be  determined  according  to  the  rights  of 
the  parties  as  they  existed  at  the  date  of  its  commencement. 
Up  to  that  time  the  executor  of  Caroline  had  not  filed  hi& 
account,  or  been  relieved  from  the  trust  reposed  in  him. 

Not  until  July  twenty-fourth,  following,  was  there  a  final 
judicial  settlement  of  his  accounts  as  such  executor,  and  a 
decree  made  directing  him  to  pay  over  the  residuum  of  the 
personal  estate  to  this  plaintiff.  ^ 

Until  the  happening  of  that  event,  the  executor  was 
entitled  to  receive  the  damages  sustained  during  the  life-time 
of  the  testatrix,  and  to  enforce  their  payment,  by  action  if 
necessary,  as  part  of  the  estate  to  be  administered  by  him. 
The  plaintiff  as  residuary  legatee  had  such  an  interest  in  the 
estate  as  entitled  her  to  insist  that  the  executor  should  take  all 
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neceesary  proceedings  to  protect  the  estate  and  enforce  the  cot 
lection  of  all  outstanding  claims,  and  in  the  event  of  a  failure 
of  duty,  to  demand  that  his  accounts  should  be  surcharged  to 
the  extent  of  the  loss  occasioned  because  of  such  misconduct. 
But  she  was  without  authority  to  maintain  a  suit  for  the 
recovery  of  damages,  while  a  right  of  action  therefor  was 
vested  in  the  executor. 

It  follows,  that  so  much  of  the  recovery  as  embraced  the 
damages  sustained  for  the  period  of  three  years  and  seven 
months  prior  to  the  time  when  the  plaintiflE  acquired  the  title 
wafi  error. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event,  unless  within  thirty  days  the 
plaintiff  stipulates  to  modify  the  judgment  by  deducting  there- 
from the  sum  of  $1,951.13,  in  which  event  the  judgment,  as 
modified,  is  affirmed  with  costs  of  this  court  to  the  appellant. 

All  concur. 

Judgment  accordingly. 


David  H.  Flack  et  al..  Appellants,  v.  The  Village  of 
Gbeen  Island,  Respondent. 

The  question  as  to  whether  a  public  highway  has  been  created  by  dedi- 
cation and  acceptance,  is  one  of  fact;  it  necessarily  involves  the  intent 
and  acts  of  the  owner  and  acceptor. 

The  intent  of  the  owner  to  give  must  be  followed  by  an  abandonment  of 
his  exclusive  enjoyment  of  the  land,  and  the  intent  to  accept,  in  the 
absence  of  any  formal  act  of  acceptance,  by  the  use  and  appropriation 
of  the  land  as  a  highway. 

In  an  action  to  restrain  defendant  from  removing  or  interfering  with  a  build- 
ing located  on  land  which  defendant  claimed  was  part  of  two  of  its 
streeta,  it  appeared  that  many  years  ago  a  map  was  made  by  the  owner 
of  a  parcel  of  land  of  which  that  in  question  was  a  part,  dividing  it  into 
streets  and  lots,  upon  which  map  the  land  in  question  appeared  as  part 
of  two  streets;  that  plaintiff's  lessor  gave  numerous  conveyances  of  lots. 
which  recognized  and  adopted  the  map  and  referred  to  the  two  streets, 
and  also  received  conveyances  of  lots  as  so  laid  out,  and  that  it  had  a  copy 
of  the  map  in  its  office  at  the  time  of  the  making  of  said  conveyances. 
Evidence  was  also  given  tending  to  show  user  for  more  than  twenty 
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years  of  these  streets  by  the  public  and  acquiesence  by  the  owner,  also 
recognition  by  defendant,  by  official  acts,  of  the  map  and  the  streets  as 
laid  out  thefeon,  and  that  through  its  board  of  trustees  it  had  assumed 
and  exercised  the  right  to  grade,  make  repairs  and  care  for  said  streets, 
including  the  land  in  question,  and  the  same  had  not  been  for  that 
period,  assessed  or  taxed  to  any  one,  while  the  lots  as  laid  out  on  the 
map  were  assessed  and  taxed.  Held,  the  evidence  justified  a  finding 
that  the  two  streets  as  designated  on  the  map  had  been  dedicated  and 
duly  accepted  by  the  public  and  by  the  defendant  as  public  highways. 

This  court  will  not  reverse  on  the  facts  a  judgment  of  affirmance  by  the 
General  Term  in  an  action  tried  by  the  court  below  unless  it  appears 
from  the  case  that  there  is  no  evidence  to  support  an  essential  finding 
properly  excepted  to,  or  that  there  is  a  refusal  duly  excepted  to,  to  find 
an  essential  fact  established  by  uncontradicted  evidence. 

(Argued  June  16,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  2,  1886,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee  dismissing 
the  complaint  upon  the  merits. 

The  nature  of  the  action  and. the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Barnwell  Rhet  Heyward  ior  appellants.  There  was  never 
any  dedication  of  the  so-called  streets  by  the  owners,  so  far  as 
they  are  claimed  to  exist  upon  the  land  described  in  the  com- 
plaint (Thomp.  on  Highw.  65  ;  Hollane  v.  Cold  Spring^  21 
N.  Y.  474 ;  iV"  F.  S.  B.  Co.  v.  Bachman,  ^  id.  201,  269 ; 
Strong  v.  City  of  Brooklyn^  68  id.  1,  16  ;  Badeau  v.  Mead^ 
14  Barb.  328  ;  Gould  v.  Glass,  19  id.  179;  Cohoes  v.  D.  d: 
H.  C.  Co.,  54  Hun,  558,  562 ;  Mayor,  etc.,  v.  Stuyvesant,  17 
N.  Y.  34 ;  Ludlow  v.  Oswego^  25  Hun,  260 ;  Carpenter  v. 
Gwynn,  35  Barb.  395  ;  In  re  Eleventh  Ave.,  49  How.  208  ; 
U.  8.  V.  Chicago,  7  How.  Pr.  196  ;  Irwin  v.  Dixion,  9  id. 
31 ;  IIooU  V.  Atty.-Gen.  22  Ala.  190  ;  St<ite  v.  Green,  41  la. 
693  ;  Talbot  v.  Grace,  30  Ind.  389  ;  Sullivan  v.  State,  62  id. 
309 ;  Hemingway  v.  Chicago,  60  111.  324 ;  Bemington  v. 
Millerd,  1    E.  I.  93 ;    Simmons  v.   Mumford,  2  id.  172 ; 
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Becker  v.  Citi/  of  St  Charles,  47  Mo.  13  ;  Manor  v.  Brodie, 
10  H.  L.  378,  386,  392 ;  Utile  v.  Lincoln,  106  111.  354 ; 
Rembold  v,  Chicago,  108  id.  467 ;  In  re  Ingraham,  4  Hun, 
494 ;  BiaseU  v.  iT.  T,  C  <Sk  H.  R.  R.  R.  Co.,  23  N.  Y.  61 ; 
Grinnd  v.  Elrtland,  2  Abb.  [N.  C]  396 ;  68  K  Y.  629.) 
There  never  has  been  any  acceptance  of  the  alleged  dedica- 
tion so  as  to  make  it  eflEectual  and  binding.  {Holdane  v.  Vil. 
of  Cold  Spring,  21  N.  Y.  479  ;  ChiU  v.  Chappell,  9  id.  258 ; 
N.  K  B.  Co.  V.  Bachman,  66  id.  261 ;  Cook  v.  Hai-ris,  61 
id.  448,  454 ;  Taylor  v.'  Hopper,  62  id.  649  ;  Cle7nerU  v.  West 
Troy,  16  Barb.  251 ;  Trustees  of  Jordan  v.  Otis,  37  id.  50  ; 
Remington  v.  MiUerd,  1  R.  I.  93  ;  Becker  v.  City  of  St. 
Charles,  37  Mo.  13  ;  Muzzy  v.  Da/vis,  54  Me.  361 ;  Laws  of 
1847,  chap.  426 ;  Laws  of  1858,  chap.  170,  §§  5,  6  ;  Laws  of 
1869,  chap.  882,  §§  47,  75 ;  Strmg  v.  City  of  Brooklyn,  68 
N.  Y.  1,  16 ;  Talinadge  t.  Hunting,  29  id.  458 ;  Jackson  v. 
Johnson,  5  Cow.  74 ;  Humbert  v.  Rector,  etc.,  24  Wend.  587 ; 
Colvin  V.  Burnet,  17  id.  564 ;  Wickham.  v.  Conklin,  8  Johns. 
220  ;  In  re  S.  Bridge,  100  N.  Y.  642.)  The  alleged  streets, 
having  remained  un worked  for  six  years,  lost  their  character 
as  highways  for  any  purpose  whatever.  {Ludlow  v.  City  of 
Oswego,  25  Hun,  260  ;  TaZmadge  v.  Hunting,  29  N.  Y.  458; 
Laws  of  1861,  chap.  311 ;  Sedg.  on  Stat.  238  ;  Remington  v. 
MiUerd,  1  E.  L  93 ;  Beckwith  v.  Whalen,  70  N.  Y.  401  ;  25 
Hun,  260 ;  Parker  v.  Foote,  19  Wend.  309,  313 ;  Curtis  v. 
Seeder,  14  Barb.  511 ;  Tyler  v.  Wilkiiison,  4  Mason,  397, 
402  ;  Wright  v.  Howard,  1  Sim.  &  S.  109,  203  ;  10  S.  &  R. 
63,  69  ;  4  Day,  244,  250 ;  20  Penn.  St.  331  ;  9  Pick.  251 ; 
Amsbry  v.  Hinds,  48  N.  Y.  57.)  The  so-called  obstruction 
could  not  be  removed  by  the  village  authorities  until  they  had 
determined  what  the  width  of  the  alleged  streets  were,  and 
had  served  notice  on  the  plaintiffs.  {Talmadge  v.  Hunting, 
29  N.  Y.  447 ;  Doughty  v.  BriM,  3  Keyes,  612 ;  Cook  v. 
Coml,  18  Hun,  288;  Jordan  v.  Otis,  39  Barb.  50;  McMannis 
V.  Butler,  49  id.  176 ;  Christie  v,  Newton,  60  id.  336  ;  Mar- 
mn  V.  Pardee,  64  id.  353 ;  Chapman  v.  Swan,  65  id.  210  ; 
RozeU  Y.  Andrews,  103  N.  Y.  150;  CoykendaU  v.  Dwokes, 
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19  Hun,  260 ;  Grijfith  v.  McCullnfn,  46  Barb.  561,  569 ; 
People  V.  Loehfeha^  102  N.  Y.  1 ;  Ilarrower  v.  liiUon^  37 
Barb.  301 ;  GoMsmitih  v.  Jones^  43  How.  Pr.  415  ;  Hmcard 
V.  Robhin^^  1  Lans.  63.)  The  village  authorities  have  no 
power  to  ■  lay  out  a  street  across  railroad  lands  required  by 
them  for  general  purposes.  {A.  If.  i?.  R.  Co.  v.  BrmmelJ^ 
24  N.  Y.  345  ;  P.  P.  R.  R.  Co.  v.  WilUaTmon,  91  id.  552 ; 
B.  (&  A.  R.  R.  Co.  V.  Greenhush,  52  id.  510  \  M.  &  H.  R. 
R.  Co.  V.  Artcher^  6  Paige,  83.)  The  plaintiflEs  were  entitled 
to  a  judgment  in  their  favor,  upon  the  findings  of  the  referee. 
<Code  Civ.  Pro.  §§  1638,  1640,  1645.) 

Henry  A.  King  for  respondent.  The  referee  found  a  dedi- 
•OAtion  of  Paine  and  Lafayette  streets,  at  the  place  in  question, 
to  the  public  use  for  highway  purposes,  and  the  evidence  war- 
ranted the  finding.  {Cook  v.  Uarris^  61  N.'Y.  448,  454; 
Pornfrey  v.  Saratoga  Springs^  104  id.  459;  34  Hun,  607; 
Dillon  on  Mun.  Corp.  [3d  ed.]  §§  636,  637,  638;  PeopU  v. 
Loehfelm^  102  N.  Y.  1,  4 ;  Lwin^sUm  v.  Mayor ^  eto.j  8  Wend. 
85,  105,  106 ;  Wyman  v.  Mayor,  etc.,  11  id.  486,  500 ;  Siory 
V.  N.  T.  E.  R.  R.  Co.,  90  N.  Y.  122,  145 ;  Newman  y.  Nel- 
lis,  97  id.  285,  290 ;  In  re  Furrnan  Street,  17  Wend.  650, 661 ; 
Li  re  TUrtysecond  Street,  19  id.  128,  130 ;  In  re  Twenty- 
ninth  Street,  1  Hill,  189 ;  De  Witt  v.  Vil.  of  Rhaca,  15  Hun, 
568 ;  Taylor  v.  Hepper,  5  T.  &  C.  173 ;  62  N.  Y.  649,  650 ; 
Wiggins  v.  McCleary,  49  id.  346 ;  Cox  v.  James,  45  id.  557 ; 
Coweiibs  Case,  4  Paige,  510;  ClemenHs  Case,  10  How.  Pr. 
199,  205,  206 ;  Hunter  v.  Trustees  of  Sandy  HiU,  6  HUl, 
407,414;  Pm^tery.  Vil.  of  AUica,  33  Hun,  605;  Denning 
V.  Rootne,  6  id.  652 ;  Tingl^  v.  Providence,  8  K.  I.  493 ; 
Irwin  V.  Dixon,  9  How.  [U.  S.]  10,  33 ;  In  re  Hand  Street, 
^2  Hun,  206,  212.)  Acceptance  by  the  defendant  and  the 
public  of  the  dedication  of  Paine  and  Lafayette  streets,  at  the 
place  in  question,  w^as  found  by  the  referee.  The  evidence 
not  only  warranted  such  finding,  but  a  finding  to  the  contrary 
would  have  been  in  the  face  of  overwhelming  evidence. 
{Holdam  v.  Trxtstees,  etc.,  21  N.  Y.  474,  479 ;  Cooh  v.  Har- 
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r/«,  61  id.  448 ;  People  v.  Loehfelm^  102  id.  1 ;  McMannis  v. 
JSuiLer^  51  Barb.  436  ;  In  re  Ingram^  4  Hun,  498 ;  Pointer  v. 
Vil.  of  Attica,  33  id.  605,  609 ;  Pmifrey  v.  ViL  of  Saratoga 
Springs,  34  id.  607;  104  N.  Y.  459,  466.)  The  statute 
declares  that  such  user  establishes  a  public  highway.  (2  R.  S. 
[7th  ed.]  1249,  §  100 ;  Devenpeck  v.  Lambert,  44  Barb.  596 ; 
Gal<ition  V.  Gardner,  7  Johns.  106.)  Plaintiffs  grantor  dedi- 
cated the  lands  to  public  use ;  and  for  many  years  acquiesced 
in  the  public  user  thereof  for  highway  purposes.  {Story  v. 
N.  Y.  K  R.  P.  Co.,  90  N.  Y.  122,  145,  165 ;  6  id.  257.) 
PlaintiflPs  argument  that,  conceding  the  dedication  and  accept- 
ance of  the  streets  in  question,  they  have  since  lost  their  char- 
acter as  such  by  remaining  unworked  for  six  years  is  untenable. 
(  Yanderhecl^s  Com,  46  Hun,  87 ;  In  re  Lexington  Ave,,  29 
id.  303 ;  92  N.  Y.  629 ;  Bechwith  v.  Whalen,  65  id.  322,  332 ; 
McMannis  v.  BuHer,  51  Barb.  436  ;  Vandemark  v.  Porter, 
40  Hun,  397,  399 ;  McCarthy  v.  Whalen,  19  id.  503,  507 ; 
Hory  V.  Vil,  of  Haver  sir  aw,  47  Hun,  359  ;  Ilood  v.  Smith,  5 
Wtly.  Dig.  117;  Amshy  v.  IHnds,  46  Barb.  622;  S,  V. 
A»ylum  V.  Troy,  76  N.  Y.  108 ;  Driggs  v.  Phillips,  103 
id.  77,  83.)  Plaintiffs  store-house  is  a  public  nuisance. 
{Davis  V.  Mayor,  ete,^  14  N.  Y.  506 ;  PeopU  v.  Vaiiderhilt, 
26  id.  287;  28  id.  396;  People  v.  Cunningham,  1  Den.  524; 
Wood  on  Nuisance,  §  252 ;  Ila7't  v.  Mayor,  etc,  9  Wend.  571, 
584,  596 ;  People  v.  Loehfelm,  102  N.  Y.  1 ;  28  id.  396, 
399 ;  14  id.  506,  525 ;  Kerr  on  Injunctions,  268 ;  S,  V.  O. 
A&yhwi  V.  Troy,  76  N.  Y.  106, 112 ;  Priggs  v.  Phillips,  103 
id.  77.)  Defendant's  trustees  have  the  powers  and  duties  of 
commissioners  of  highways.  (Laws  of  1869,  chap.  882, 
§S  22,  subd.  10,  47.)  They  not  only  were  justified  in  pre- 
senting the  resolution  which  is  the  occasion  of  this  suit, 
but  it  was  their  duty  to  pass  such  resolution  and  see  it 
-executed.  And  the  plaintiffs  are  not  entitled  to  the  relief 
prayed  for.  {S.  V  0.  Asylu7n  v.  Tray,  76  N.  Y.  106 ;  Cook, 
V.  Harris,  61  id.  448 ;  Hart  v.  Mayor,  9  Wend.  24 ;  Wetmore 
V.  Tracy,  14  id.  250 ;  Meeker  v.  Vam,  Rensselaer,  15  id.  397 ; 
High  on  Inj.  [2d  ed.]  §§  588,  593,  1311 ;   Van  Woi^ier  v. 
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Mayor,  15  Wend.  263 ;  Walker  v.  Caywood,  31  K  Y.  51, 61 ; 
Van  Wyck  v.  Lent,  20  Wkly.  Dig.  86 ;  Drigga  v.  PhiaipSy 
103  N.  Y.  77,  82.)  Plaintiffs  are  not  entitled  to  the  inter- 
position of  a  court  of  equity.  {Hart  v.  Mayor,  etc..  9  Wend. 
571,  581 ;  3  Paige,  212,  214 ;  Jerome  v.  Ross,  7  Johns.  Clu 
315,  331 ;  T,(&B.  R.  R,  Co,  v.  B.,  IL  T.  cfe  W.  R.  Co.,  86 
N.  Y.  106, 126 ;  Hyatt  v.  Bates,  40  id.  164,  167;  High  on 
Inj.  [2d  ed.]  §§  9  22,  923,  701 ;  S,  F.  O.  Asylum  v.  Tray, 
76  N.  Y.  106 ;  Cook  v.  Harris,  61  id.  448 ;  Fa/i  Wyck  v.  lent, 
20  Wkly.  Dig.  86;  Brt^ffs  v  PhUUps,  103  K  Y.  77.)  No 
material  error  adverse  to  plaintiffs  was  committed  upon  the 
trial.  {BaldwinY.  Doying,  114  N.  Y.  452 ;  Porters.  Smith, 
35  Hun,  lis ;  107  N.  Y.  531 ;  Argersinger  v.  MacNaughUm, 
114  id.  535,  541;  PaU&rson  v.  Rohinsoti,  116  id.  193,  199; 
West  V.  Kisrsted,  15  Wkly.  Dig.  549 ;  2  Dillon  on  Mun.  Corp. 
§  642;  Hickok  v.  Trustees,  etc.,  41  Barb.  130;  Tingleyv. 
Providence,  8  R.  I.  493 ;  Irwin  v.  Dixon,  9  How.  [IT.  S.] 
10,  33.)  In  an  equity  action  a  new  trial  will  not  be  granted 
for  errors  in  the  admission  or  exclusion  of  evidence  if  the 
case  has  been  rightly  decided  upon  sufficient  and  competent 
evidence.  (Code  Civ.  Pro.  §  1003 ;  Marsh  v.  Pierce,  21 
Wkly.  Dig.  51 ;  King  v.  Whal,ey,  59  Barb.  71,  79 ;  Church 
V.  Kidd,  3  Him,  '254,  267;  PlaU  v.  Pl<jiM,  2  T.  &  C.  25, 
26 ;  Post  V.  Mason,  91  N.  Y.  539.) 

Potter,  J.  This  is  an  action  in  equity  asking  to  have  the 
defendant,  a  municipal  corporation,  perpetually  enjoined  from 
removing  or  interfering  with  a  store-house  of  the  plaintiff 
Flack,  located  as  alleged  in  the  complaint,  upon  land  of  the 
plaintiff,  the  Delaware  and  Hudson  Canal  Company,  and  near 
its  railroad,  and  leased  to  plaintiff  Flack,  and  declaring  the 
title  thereto  to  be  in  the  said  Delaware  and  Hudson  Canal 
Company,  subject  to  no  easement  for  highway  and  other 
purposes. 

The  answer  alleged  that  plaintiff  Flack  erected  the  store- 
house upon  the  lands  forming  a  part  of  Paine  and  Lafayette 
streets,  in  the  village  of  Green  Island,  and  covering  1,700 
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square  feet  of  the  former  and  930  square  feet  of  and  entirely 
crofifiing  the  latter. 

The  issue  thus  presented  was  whether  the  land  occupied  by 
tlie  store-house,  or  a  part  of  it,  was  a  street  or  public  highway. 

Questions  of  tliis  character  have  frequently  arisen  and  the 
principles  upon  which  they  have  been  decided  are  quite 
fanfiiliar  to  the  legal  profession. 

In  a  large  proportion  of  such  controversies  the  principal  ques- 
tion to  be  decided  has  been,  as  in  this  case,  whether  the  place  in 
dispute  has  been  dedicated  by  the  owner  to  the  use  of  public 
travel  and  whether  the  same  has  been  accepted  for  such  purpose. 

Such  an  issue  necessarily  involves  the  intent  and  acts  of  the 
owner  and  the  intent  and  acts  of  the  acceptor.  The  evidence 
of  such  intent  may  rest  in  writing  or  oral  declarations,  or  in 
the  acts  of  the  parties  concerned.  Where  such  intents  are  not 
evidenced  by  acts,  the  mere  intent  of  one  or  even  both  the 
parties  signifies  nothing.  The  intent  of  tlie  respective  parties 
must  be  followed  by  appropriate  and  characteristic  acts  upon 
the  part  of  each  party.  The  intent  of  the  owner  to  give  must 
be  followed  by  an  abandonment  of  his  exclusive  enjoyment  of 
the  thing,  and  the  intent  to  accept  the  thing  must' be  followed 
by  the  use  and  appropriation  of  it. 

Dedication  is  essentially  of  the  nature  of  a  gift.  There  can 
be  no  gift  without  a  surrender  of  the  subject  by  the  one  and 
acceptance  of  it  by  the  other. 

These  views  are  sanctioned  and  illustrated  by  numerous 
reported  case&  It  will  serve  the  purposes  of  the  case  under 
consideration  to  refer  to  but  few  of  them. 

Upon  the  point  of  an  intent  to  dedicate  and  the  specific 
evidence  to  support  such  intent,  reference  is  made  to  the  case 
(wliich  in  some  respects  is  a  leading  case  upon  this  subject)  of 
0()ok  V.  Ilarrh  (61  N.  Y.  448-454).  "The  owner's  acts  ai;d 
declarations  should  be  such  as  to  manifest  an  intention  to 
abandon  or  devote  his  property  to  the  public  use."  "No 
particular  length  of  time  is  essential  to  make  a  dedication 
valid  and  irrevocable."  "  The  dedication  and  acceptance  may 
both  occur  on  a  single  day.  All  that  is  needed  in  any  case  is 
SiCKELS— Vol.  LXxViI.         15 
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room  for  estoppel  to  work."  "  The  intention  of  the  owner  to 
dedicate  is  the  essential  thing,  and  this  is  to  be  found  in  facts 
and  circumstances  of  each  particular  case."  {Pomfrey  v. 
Saratoga  Spa^  104  N.  Y.  459.)  "  Wliere  a  plot  is  made  and 
recorded,  the  requisite  intention  is  generally  indisputable.^' 
(Dillon  on  Mun.  Corp.  §  636.)  "A  sale  of  lots  with  reference 
to  such  plat  or  describing  lots  as  bounded  by  streets,  will 
amount  to  an  immediate  and  iri-evocable  dedication  of  the 
latter,  binding  upon  both  the  vendor  and  vendee."  (Dillon 
on  Mun.  Corp.  §  640.) 

The  case  of  Bissell  v.  N.  Y.  C.  R,  E,  Co.  (23  N.  Y.  61), 
IS  also  a  leading  case  upon  the  subject  of  dedication.  In  that 
case  the  grantor^  in  a  conveyance,  referred  to  a  street,  and  it 
was  held  that  as  to  his  grantees,  he  dedicated  it  as  a  street ; 
that  as  to  whether  the  public  ever  accepted  it  or  not,  and 
regarding  the  public  generally,  it  did  not  become  a  street  or 
highway  until  there  had  been  an  acceptance,  either  by  formal 
act  of  public  authority  or  by  common  user,  under  such  circum. 
stances  as  to  show  an  intention  to  accept  it  The  same  doctrine 
was  held  in  Story  v.  K  Y.  K  R.  E.  Co.  (90  N.  Y.  122).  And 
the  same  doctrine  is  further  illustrated  in  Nevmian  v.  NeUis 
(97  N.  Y.  285). 

To  the  same  eflFect  is  Hunter  v.  Trustees  of  Sandy  Ilill  (6 
Hill,  407),  where  it  was  held  that  lapse  of  time  is  not  an 
essential  ingredient,  but  the  dedication  may  be  established  by 
acts  on  the  part  of  the  owner  and  the  public,  unequivocal  in 
their  character,  though  occurring  on  a  single  day.  "  Long 
continued  and  uninterrupted  use  of  land  by  the  public,  how- 
ever, furnishes  strong  evidence  of  dedication." 

Upon  the  point  of  acceptance,  and  the  kind  and  sufficiency 
of  the  evidence  to  prove  acceptance,  reference  may  be  had  to 
the  following  cases  in  addition  to  the  cases  above  cited :  In 
IloUane  v.  Trustees  of  Cold  Spring  (21  N.  Y.  474-479),  it 
is  said  :  "  To  complete  the  dedication  of  a  highway,  if  there 
has  been  no  formal  act  of  acceptance  by  public  authority,  the 
acceptance  may  he  made  by  common  user  as  a  highway  of  the 
land  dedicated." 
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Dillon  says,  in  section  642  (3d  ed.)  of  his  work  on  mnnici- 
pal  corporations :  "  Acceptance  may  be  express  and  appear  of 
record,  or  it  may  be  implied  from  repairs  made  and  ordered 
or  knowingly  paid  for  by  the  authority  which  has  the  legal 
power  to  adopt  the  street  or  highway,  or  from  long  user  by 
the  public."  {People  v.  Loehfdm^  102  N.  Y.  1 ;  Porter  v. 
YULdge  of  Attica^  33  Him,  603;  Pomfrey  v.  ViUage  of 
Saratoga  SpringSj  svpra.) 

It  is  plain  from  the  cases  cited,  and  many  more  that  might 
be  cited,  as  well  as  from  the  essential  nature  of  the  issue  itself, 
that  is,  whether  there  has  been  a  dedication  and  acceptance  of 
the  land  for  a  public  highway  is  a  question  of  fact.  {People 
V.  Loehfelm^  svpra,) 

The  defendant  introduced  evidence  of  various  kinds  and 
force,  and  recognized  by  the  reported  cases,  and  which  may 
be  referred  to  in  a  summary  manner  to  sustain  the  contention 
that  the  place  was  a  public  highway.  The  defendant  gave 
evidence  tending  to  prove  that  the  Rensselaer  and  Saratoga 
Railroad  Company,  the  lessor  of  the  Delaware  and  Hudson 
Canal  Company,  one  of  the  plaintiffs  in  this  action,  had  given 
numerous  conveyances  from  1846  to  1871,  which  recognized 
and  adopted  the  map  made  by  S.  A.  Beers  in  1838  and  1845, 
which  divided  this  plat  of  fifteen  acres  into  streets  and  lots, 
and  numbered  the  lots,  and  which  grants  or  conveyances 
referred  to  the  two  streets  in  question  as  the  boundaries  of  the 
lots  being  conveyed.  The  same  railroad  company,  the  Rens- 
selaer and  Saratoga,  was  also  shown  to  have  received  convey- 
ances of  lots  out  of  this  tract  of  fifteen  acres  referring  to  the 
number  of  the  lots  as  made  upon  Beers's  map,  and  to  the 
streets  as  laid  down  upon  that  map.  The  defendant  also  gave 
evidence  tending  to  show  user  for  many  years  of  these  streets 
by  the  public,  and  acquiesence  by  the  plaintiff,  the  Delaware 
and  Hudson  Canal  Company,  and  its  predecessor,  the  Rensse- 
laer and  Saratoga  Railroad  Company. 

It  was  shown  also  by  the  defendant  that  these  streets  were 
laid  out,  and  the  plat  of  fifteen  acres  was  divided  into  lots, 
and  the  village  of  Green  Island,  the  defendant,  by  resolution 
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and  by  other  official  acts,  recognized  such  map  and  such  streets 
as  far  back  as  1853,  and  on  several  occasions  from  that  year 
to  the  time  of  the  commencement  of  this  action.  It  was  also 
shown  by  the  defendant  that  the  Rensselaer  and  Saratoga 
Railroad  Company  had  a  copy  of  tlie  Beers  map  in  its  office 
before  and  at  the  time  of  the  making  of  the  conveyances 
referring  to  the  lots  by  number  and  the  streets  in  question  as 
laid  down  upon  said  map.  It  was  also  proved  that  the  lots 
laid  out  on  such  map,  some  of  which  had  been  granted  as  before 
stated  to  the  Rensselaer  and  Saratoga  Railroad  Company,  had 
been  assessed  to  such  company,  and  it  had  paid  the  taxes  thereon 
for  years,  and  that  the  land  embraced  in  these  streets  had  not 
been  assessed  to  such  company  or  anybody  else  by  the  village 
officials,  which  facts,  in  regard  to  assessments,  have  been  held 
by  authorities  to  be  proper  and  competent  evidence  upon  the 
subject  of  dedication  and  acceT>tance.  {Irwin  v.  Dixiorij  9 
How.  [U.  S.]  10-33 ;  I?i  re  Hand  St.,  52  Ilun,  206-212.) 

Upon  this  evidence  the  referee  has  found  as  facts,  among 
other  things,  substantially,  that  the  defendant,  through  its 
board  of  trustees,  has,  since  1855,  assumed  the  riglit  and  exer- 
cised the  duty  to  grade,  work  and  repair  and  care  for  said 
streets  (at  the  point  of  the  location  of  the  store-house),  and 
that  during  the  same  period  the  defendant  bad,  through  its 
trustees,  expended  money  in  grading  and  repairing  sidewalks, 
gutters  and  curbstones  thereon.  That  the  public  used  said 
streets  during  that  period,  and  for  more  than  twenty  years 
previous  to  the  commencement  of  this  action,  and  that  during 
the  same  period  the  land  constituting  Paine  and  Lafayette 
streets  has  not  been  assessed  or  taxed  to  the  Rensselaer  and 
Saratoga  Railroad  Company,  or  to  any  other  person  or  cor- 
poration, and  to  that  finding  there  is  no  exception  taken  by 
the  appellant.  That  for  more  than  thirty  years  prior  to  the 
commencement  of  this  action  the  lands  designated  on  said  map 
as  Paine  and  Lafayette  streets  were  dedicated  to  the  public 
for  the  use  of  the  public  highway,  and  that  such  dedication 
was,  at  the  time  thereof,  duly  accepted  by  the  public,  and  par- 
ticularly by  this  defendant,  the  village  of  Green  Island. 
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The  consideration  of  evidence  by  tliis  court  is  regulated  by 
well-established  rules.  They  are  in  substance  that  the  find- 
ings of  fact  of  the  court  below  will  not  be  reviewed  except 
where  the  General  Term  reversed  the  judgment  in  the  court 
below  upon  a  question  of.  fact ;  nor  will  this  court  reverse 
a  judgment  unless  it  appears  from  the  case  that  there  is  no 
evidence  to  support  an  essential  finding  properly  excepted 
to,  or  a  refusal  duly  excepted  to  by  the  appellant,  to  find  an 
essential  fact  from  uncontradicted  evidence.  {Aldridge  v. 
Aldridge,  120  N.  Y.  614;  Halpin  v.  Phwnix  Im.  Co,,  118 
id.  165 ;  Baldwin  v.  Doying,  114  id.  452.) 

I  do  not  perceive  that  any  of  these  rules  have  been  violated 
in  this  case,  and,  hence,  find  no  ground  for  reversal  in  any  of 
those  respects. 

If  therefore,  the  evidence  presented  in  the  case  left  any 
doubt  whether  the  findings  of  the  referee  were  suflSciently 
supported,  we  should  be  constrained  to  presume  other  and 
sufiicient  evidence  to  sustain  the  judgment  in  the  absence  of 
a  certificate  that  the  case  presented  all  the  evidence. 

The  contention  of  the  appellant  that  the  streets  were 
abandoned  by  reason  of  not  being  opened  and  worked  within 
six  years  from  the  time  of  being  laid  out  or  dedicated,  has 
no  basis  to  rest  upon.  There  is  no  finding  that  the  streets 
in  question  were  not  opened  and  worked  within  six  years 
from  the  time  of  the  alleged  dedication,  and  so  the  statute, 
as  amended  in  chapter  311  of  the  Laws  of '  1861,  is  not 
applicable.  Indeed  the  learned  referee,  as  we  have  seen, 
has  found  that  these  streets  or  highways  were  opened  and 
worked  and  used  for  upwards  of  twenty  years  before  the 
commencement  of  this  action,  and  the  fact  so  found  would 
require  that  they  be  deemed  public  highways.  (2  E.  S. 
[8th  ed.]  1383,  §§  99,  100.)  From  the  findings  of  the  referee 
this  case  would  seem  to  have  been  disposed  of  upon  the 
merits,  and  there  is,  therefore,  no  occasion  to  consider  the 
other  question  raised  by  the  defendant  to  the  effect  that  if 
the  land  on  which  the  store-house  stands  is  the  property  of 
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the  plaintiff,  and  the  public  have  no  easement  in  regard 
thereto,  the  acts  threatened  by  the  defendant,  if  consom- 
mated,  would  constitute  but  a  trespass  for  which  there  is  a 
full  and  complete  remedy  at  law. 

We  are,  therefore,  constrained  to  the  conclusion  that  this 
judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Fausto  Cosulich  et  ah,  Kespondents,  v.  The  Standard  On. 
Company  of  New  York,  Appellant. 

The  law  does  not  impose  upon  one  conducting  a  lawful  business  upon  his 
own  lands  the  obligation  of  saving  others  harmless  from  the  conse- 
quences of  inevitable  accidents;  the  limit  of  his  duty  where  no  contract 
relations  exist,  is  the  exercise  of  reasonable  care  and  caution  to  save 
others  from  injury. 

The  presumption  is,  until  the  contrary  be  shown,  that  every  man  has  per- 
formed his  duty,  and  it  is  incumbent  upon  one  who  alleges  a  failure 
in  this  respect,  as  the  foundation  of  a  right  of  action,  to  prove  facts 
from  which  an  inference  of  negligence  may  properly  be  drawn,  and 
proof  of  the  mere  fact  that  an  accident  has  happened,  will  not,  in  the 
absence  of  any  contractual  relations  between  tJie  parties,  authorize  such 
an  inference. 

The  fact  that  the  injury  was  caused  by  an  explosion  on  defendant's  prem- 
ises, does  not  change  the  rule  in  this  respect,  and  proof  of  that  fact 
simply  does  not  authorize  an  inference  of  negligence. 

In  an  action  to  recover  damages  sustained  by  the  burning  of  a  vessel 
belonging  to  plaintiffs  through  the  alleged  negligence  of  defendant,  these 
facts  appeared.  Defendant  owned  and  managed  a  petroleum  refinery; 
plaintiffs'  vessel  was  lying  at  a  wharf  adjacent  thereto;  an  explosion 
took  place,  the  oil  within  defendant's  inclosure  took  fire  and  a  quantity 
of  it  while  burning  flowed  down  a  pipe,  used  by  defendant  for  pumping 
oil  from  vessels  into  its  refinery,  connected  with  a  lighter  laden  with 
petroleum  moored  at  defendant's  wharf;  the  lighter  exploded  and  burn- 
ing oil  therefrom  was  thrown  upon  plaintiffs'  vessel,  which  set  it  ou 
fire.     A  motion  for  a  nonsuit  was  denied.     ITeld,  error. 
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Btm  V.  8.  db  C.  T.  Co,  (11  Fed.  Rep.  488),  questioned.  Brwn  v.  N,  T. 
a  4b  H.  R.  B,  B.  Go.  (109  N.  Y.  297);  SeyboU  v.  iV.  F.,  L.  E.  db 
W.  B.  B.  Co   (95  id.  562);  Mullen  v.  St.  John  (67  id.  66T), 

Qmilich  Y.  Standard  Oil  Co.  (23  J.  &  8.  384),  reversed. 

(Argued  June  17,  1890;  decided  October  7,  1890.)  j 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  March  6,  1888,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  the  damages  sustained 
by  the  burning  of  plaintiffs'  vessel.  The  ground  assigned  for 
the  defendant's  liability  was  that  the  injury  was  wholly  due 
to  defendant's  negligence. 

The  defendant  at  the  time  of  the  burning  owned  and 
managed  a  petroleum  refinery  on  Newton  creek  in  the  county 
of  Kings.  And  the  plaintiffs'  vessel  was  lying  at  the  wharf 
next  adjacent  thereto.  The  oil  within  defendant's  enclosure 
got  on  fire,  and  a  quantity  of  it  while  burning  flowed  down  a 
pipe  which  was  connected  with  a  lighter  laden  with  petroleum 
moored  at  the  defendant's  wharf.  The  pipe  was  used  by  the 
defendant  in  pumping  oil  from  vessels  into  the  refinery. 

The  lighter  at  once  exploded  and  burning  oil  and  sticks 
therefrom  were  thrown  upon  the  plaintiffs'  vessel  which  was 
about  twenty  feet  distant,  setting  it  on  fire. 

The  damages  resulting  are  stipulated  to  have  been  $15,000. 

The  only  evidence  relating  to  the  supposed  cause  of  the 
fire,  and  the  alleged  negligence  of  the  defendant  was  pre- 
sented by  the  plaintiffs  and  is  here  recited. 

Ernest  Berger,  a  plumber,  then  employed  in  a  factory 
immediately  adjoining  the  defendant's  works  testified :  "  I 
was  sitting  in  the  front  office  *  *  *  and  just  across  the 
street  was  a  boiler,  a  still  or  agitator  —  boiler —  I  don't  know 
what  you  call  it ;  I  don't  know  what  oil  yards  call  it ;  I  never 
worked  at  oil  yards  ;  and  when  I  looked  out  I  see  this  boiler 
commence — the  first  thing  I  heard  a  little  grumbling,  a 


120  CosuLicH  et  al.  v,  S.  O.  Co.  [Oct., 


Statement  of  case. 


growling  in  the  air,  and  at  the  same  moment  I  see  the  boiler 
commence  to  wabble.  To  shake.  It  gives  a  big  explosion 
and  the  men  ran  out  and  I  followed  them  *  *  *  and 
that  explosion  came  and  upset  our  factory.  It  threw  nie 
down  and  the  same  moment  when  I  turned  again,  it  gives  out 
much  dust ;  the  whole  building  was  afire,  the  whole  front, 
the  whole  windows,  everything  was  on  fire  and  the  whole 
street  was  one  burning  fire  of  oil.  "Well  how  the  oil  got  on 
fire  I  can't  tell.  The  agitator,  boiler  or  tank  was  an  iron 
structure  standing  above  the  w^all  *  *  *.  It  was  an 
upright  tank,  an  iron  tank,  and  it  was,  if  I  am  not  mistaken, 
about  ten  feet  in  diameter  *  *  *.  It  was  round  and 
painted  black.  And  it  was  this  still  or  agitator,  or  boiler, 
that  I   saw  shaking." 

Nicolo  Gasbach,  the  third-mate  on  plaintiffs'  vessel  testified : 
"  I  was  inside  my  cabin  sitting  on  my  box,  and  when  I  was 
inside  I  saw  a  flash,  and  at  the  same  moment,  all  at  once  an 
explosion  and  whistle  blowing.  The  whistle  was  I  think, 
from  the  steam-engine  in  the  yard." 

When  plaintiffs  rested  the  defendant  asked  for  a  nonsuit 
which  was  denied.  Thereupon,  and  without  giving  any 
evidence,  the  defendant  rested. 

The  jury  foimd  a  verdict  in  favor  of  plaintiffs. 

Lewis  Cass  Ledyard  for  appellant.  There  is  no  proof  in 
the  case  that  the  damages  sustained  by  the  plaintiffs  were 
caused  by  any  explosion.  {ClavTc  v.  Foot^  8  Johns.  421 ; 
Stuart  V.  Ilawley^  22  Barb.  619 ;  Ijiiismg  v.  Stone^  37  id.  15  ; 
Calkins  v.  Barger^  44  id.  424.)  It  is  not  suflScient  for  the 
plaintiffs  to  show  that  the  explosion  might  have  preceded  and 
might  have  caused  the  fire ;  they  must  establish  as  part  of 
ih&ir  prima  facie  case  that  it  did  cause  the  fire.  {Payne  v. 
F.  S.  S.  li.  li.  Co.,  8  J.  &  S.  8 ;  SearU  v.  M.  li.  Co,,  101 
N.  Y.  662.)  Not  only  did  the  plaintiffs  fail  to  show  that  any 
explosion  occurred  on  defendant's  premises,  or  assuming  that 
it  did  occur,  that  the  damages  claimed  w^ere  occasioned  by 
it,  but  if  that  also  be  assumed  and  it  be  admitted  that  the 
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damages  were  occasioned  by  the  explosion,  the  proof  con- 
chisively  showa  that  they  were  the  ultimate  and  remote  but 
not  the  proximate  and  natural  results  of  the  explosion. 
{Byan  v.  JV.  Y.  C.  li.  li.  Co.,  35  N.  Y.  210 ;  AVr  v.  P.  B. 
jR.  Co..  62  Penn.  St.  353 ;  Ifoag  v.  Z.  S,  li.  R.  Co.,  85  id. 
293;  lieiper  v.  Nichols,  31  Hun,  491 ;  liars  w  D.  cfc  B.  C 
Co.^  54  id.  629.)  It  was  error  to  submit  this  question  to  the 
jury.  {Beiper  v.  Nichols,  31  Hun,  491.)  The  theory  tliat 
the  accident  was  such  that  from  its  mere  occurrence  the  law 
presumes  that  it  was  occasioned  by  the  defendant's  negligence, 
is  erroneous.  {Curran  \.W.  C.  <fe  M.  Co.,  36  N.  Y.  153 ; 
Edwards  v.  N.  Y.  &  H.  R,  B.  Co.,  98  id.  245 ;  Terry  v.  iV^. 

Y,  C.  R.  R.  Co.,  22  Barb.  576 ;  DanieU  v.  M.  R.  R.  Co., 
L.  R  [3  C.  P.]  216;  CuHis  v.  R.,  etc.,  R.  R.  Co.,  18  N.  Y. 
534 ;  Losee  v.  Buchanan,  61  id.  476 ;  Olive  v.  W.  M.  Co.,  103 
\A.  292;  R.  M.  Co.  v.  K  H.  8.  Co.,  50  id.  121 ;    Ymng  v., 
Bramsford,  12  Lea,  232 ;  Huff  v.  Austin,  46  Ohio  St.  386 ; 

Walker  v.  C.  B  L  &  P.  R.  Co.,  33  N.  W.  Rep.  224 ;  L.  dk 
R.  P.  Co.  V.  Teamey,  21  N.  E.  Rep.  516.)  The  exception 
to  the  question  asked  the  witness,  Berger,  calling  for  expert 
knowledge,  was  well  taken.  {Mess^ier  v.  People,  45  N.  Y.  1 ; 
MenJce  v.  People,  17  Hun,  410 ;  Hoyt  v.  Z.  Z.  R.  R.  Co.,  57 
N.  Y.  678.) 

Lorenzo  UUo  for  respondents.  An  explosion  raises  the 
presumption  of  negligence.  {Caldwell  v.  N.  J.  S.  B.  Co.,  47 
N.  Y.  282  ;  Posey  v.  ScoviUe,  10  Fed.  Rep.  141 ;  DunUp  v. 
S.  S.  Beliance,  2  id.  249 ;  The  Sydney,  27  id.  119 ;  Mnll^* 
V.  St  John,  57  N.  Y.  567 ;  Jenney  v.  City  of  BrooHyn,  44 
Hun,  371  ;  Bintoul  v.  N.  Y.  C.  B.  B.  Co.,  17  Fed.  Rep. 
905 ;  Edgarton  v.  N.  Y.  <&  IT.  B.  B.  Co.,  39  N.  Y.  227 ; 
Curtis  V.  B.  dh  aS.  B.  B.  Co.,  18  id.  534 ;  Scott  v.  Z.  d;  S.  C. 
Dock,  3  H.  &  C.  596 ;  Church  v.  Gnggs,  2  Camp.  69  ;  Stokes 
V.  SiittonstaU,  13  Pet  181 ;  N.  J.  B.  B.  T  Co.  v.  Pollard, 
22  Wall.  341 ;  T.  Co.  v.  Dotoner,  11  id.  129 ;  Bose  v.  S.  cfe 
C.  T.  Co.,  11  Fed.  Rep.  438 ;  Kearney  v.  B.  B.  Co.,  L.  R. 
SicKELs— Vol.  LXXVIL        16 
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[69  Q.  B.]  759 ;  Byrne  v.  Boodle,  2  II.  &  C.  772 ;  The 
New  World  v.  King,  57  N.  Y.  567 ;  Steveris  v.  Brenner,  79 
id.  259 ;  Ward  v.  Kilpatrick,  85  id.  413,  417.)  The  dam- 
age  sustained  by  the  plaintiifs  was  a  natural  and  proximate 
cause  of  the  negligence  of  defendant  Tlie  wrong-doer  is 
responsible  for  all  the  natural  and  proximate  consequences  of 
his  acts.  {M.  cfe  S.  P.  i?.  R.  Co.  v.  Kellogg,  94  U.  S.  469 ; 
EhrgoU  v.  Mayor,  etc.,  96  N^.  Y.  265  ;  Wehh  v.  R.  W.  cfe  O. 
R.  R.  Co.,  49  id.  424;  Zowc?^  v.  3L  R.  Co.,  99  id.  158; 
Tamier  v.  R.  R.  Co.,  108  id.  623 ;  RoUeU  v.  Long,  56  id. 
207 ;  Vanderherg  v.  Truax,  4  Den.  464 ;  O'Neil  v.  N  Y.^ 
O.  i&  W.  R.  Co.,  115  N.  Y.  584 ;  Putnam  v.  B.  cfe  S.  A. 
R.  R.  Co.,  55  id.  119.)  A  general  exception  to  a  portion  of 
a  charge  is  of  no  avail,  if  any  portion  of  the  matter  excepted 
to,  be  well  stated.  {Groat  v.  Gile,  51  N.  Y.  441 ;  People  v. 
Giudici,  100  id.  509 ;  DecJcer  v.  Matthews,  12  id.  313 ; 
MuUer  v.  McKesson,  73  id.  198  ;  O^Neil  v.  James,  43  id. 
84-93;  WincheU  v.  Ilicks,  18  id.  558,  563;  MaUory  v. 
T.  R.  R.  Co.,  3  Abb.  Ct.  App.  Dec  143;  39  Barb.  488; 
36  How.  Pr.  202 ;  PeopU  v.'  Cooh,  8  N.  Y.  78 ;  Ormes  v. 
Dauchy,  82  id.  446.)  When  tlie  party  injured  has  not  con- 
tributed to  the  fact  causing  the  injury,  he  is  entitled  to 
recover,  notwithstanding  that  his  subsequent  negligence  may 
have  contributed  to  augment  the  injury.  (Beach  on  Cont, 
Neg.  64 ;  Goidd  v.  McKenna,  86  Fenn.  St  297 ;  Stebhins  v. 
C.  R.  R.  Co.,  54  Vt.  464 ;  41  id.  855 ;  Secard  v.  S.  P.  R. 
R.  Co.,  5  McCrary,  515  ;  Sills  v.  Brovm,  9  C.  ife  P.  601 ; 
Greenland  v.  Chajrin,  5  Exch.  243 ;  S.  &  R.  on  Neg.  §  52 ; 
Whart.  on  Neg.  §  678  ;  Button  v.  //.  R.  R.  R.  Co.,  18  N.  Y. 
259.)  As  the  fact  was  assumed  by  defendant  on  the  trial  that 
the  explosion  occurred  on  defendant's  premises,  it  cannot  now 
raise  the  point  that  there  was  no  evidence  showing  the  fact 
{Salisbury  v.  Howe,  87  N.  Y.  128 ;  0'^^eU  v.  JV.  V.,  O.  <&  W. 
R.  Co.,  115  id.  584 ;  Code  Civ.  Pro.  §  1337 ;  Ilazma/n  v.  II. 
L.,  etc.,  Co.,  50  N.  Y.  55  ;  Maker  v.  C.  P.,  etc.,  Co.,  67  id. 
55  ;  Dmrnis  v.  N.  Y.  C  R.  R.  Co.,  56  id.  664 ;  Hamilton  v. 
T.  A.  R.  R.  Co.,  53  id.  25 ;  Green  v.  Fortier,  80  id.  640.) 
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Pakkeb,  J.  We  are  of  the  opinion  that  the  evidence  pre- 
sented by  the  plaintiffs  failed  to  establish  a  cause  of  action 
against  the  defendant,  and  consequently,  that  the  trial  court 
erred  in  denying  the  motion  to  dismiss  the  complaint  made 
after  plaintiffs  had  rested  their  case. 

The  fact  that  the  injury  sustained  by  the  plaintiffs  may  have 
been  a  direct  result  of  the  tire,  whicli  originated  upon  the 
premises  of  the  defendant,  does  not  of  itself  render  it  liable 
to  respond  in  damages  therefor. 

The  defendant  was  not  maintaining  a  nuisance.  Its  business 
was  lawful,  and  in  its  conduct  the  law  does  not  impose  the  obli- 
gation of  saving  harmless  others  from  the  consequences  result- 
ing from  the  occurrence  of  inevitable  accident,  but  rather 
burdens  it  simply  with  the  duty  of  using  reasonable  care  and 
caution  to  save  others  from  injury.  If  it  omitted  that  duty 
and  failed  to  observe  that  ordinary  care  which  was  incumbent 
upon  it,  then  because  of  such  neglect  it  became  legally  charge- 
able with  the  damages  directly  resulting  therefrom,  but  not 
otherwise.     {Losee  v.  Buchanan,  51  N.  Y.  476.) 

As  the  existence  of  negligence  is  an  affirmative  fact  to  be 
established  by  him  who  alleges  it  as  a  foundation  of  his  right 
of  recovery,  it  was  incumbent  upon  the  plaintiffs  to  point  out 
by  evidence  the  defendant's  fault,  for  the  presumption  is, 
until  the  contrary  appears,  that  every  man  has  performed  his 
duty.  This  rule  has  been  frequently  applied  in  cases  where 
a  fire  has  sprei»d  over  and  upon  the  lands  of  an  adjoining 
owner  to  his  damage.  {Clark  v.  jFoot,  8  Johns.  421 ;  Stuart 
V.  Hawley,  22  Barb.  619;  Landing  v.  Stone,  37  id.  15;  CaVkr 
ins  V.  Barger,  44  id.  424.) 

It  has  likewise  been  enforced  against  persons  seeking  to 
recover  for  damages  sustained  by  fires  originating  from  loco- 
motives in  operation  upon  railroads.  {Collins  v.  iV".  Y.  C  & 
H.  R.  R.  R.  Co.,  5  Hun,  503 ;  71  N.  Y.  609.) 

But  the  plaintiffs  insist  that  while  negligence  cannot  be 
inferred  from  the  fact  that  the  fire  originated  upon  the  prem- 
ises of  the  defendant,  it  may  be  presimied  from  the  proof  of 
an  explosion. 
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It  id  difficult  to  discover  a  reason  for  liolding  that  proof  of 
tiie  occurrence  of  a  destructive  fire  in  defendant's  premises 
does  not  raise  a  presumption  ot  negligence,  wliile  proof  of  the 
mere  fact  of  an  explosion  does.  It  has  been  said  that  there  is 
a  general  disposition  among  men  to  preserve  their  property,  and 
escape  liability,  and  that  ordinarily  these  motives  will  secure 
that  degree  of  care  and  caution  which  the  safety  of  the  public 
demands,  and  hence  the  presumption  of  duty  performed 
which  in  cases  of  fire  will  protect  him  until  tlie  facts  be 
proven  from  which  negligence  can  be  inferred. 

For  precisely  the  same  reason  he  is  entitled  to  the  benefit 
of  such  presumption  in  the  case  of  an  explosion  where  no 
contractual  relation  exists.  And  the  plaintiffs  must  go  one 
step  further  and  prove  the  facts  from  which  it  can  be  legiti- 
mately inferred  that  either  in  construction,  repair  or  operation 
he  omitted  that  reasonable  care  and  caution  which  he  should 
have  observed. 

As  this  position  is  supported  by  authority,  reference  will  be 
made  to  a  few  of  the  cases. 

In  Zosee  v.  Buchanan  {mprd)^  the  action  was  for  damages 
done  to  the  buildings  of  tfie  plaintiff  by  the  projection  onto 
his  premises  of  a  boiler,  resulting  in  serious  injury  to  several 
buildings. 

The  court,  in  a  well-considered  opinion  delivered  by  Judge 
Earl,  held,  first,  that  the  plaintiff  could  not  recover  in  the 
absence  of  proof  of  fault  or  negligence  on  the  part  of  the 
defendant ;  second,  that  if  the  explosion  was  caused  by  a 
defect  in  the  manufacture  of  the  boiler  he  is  not  liable,  in  the 
absence  of  proof  that  such  defect  was  known  to  him  or  was  dis- 
coverable upon  examination  or  by  the  application  of  known  tests. 

Tliat  case  would  seem  to  be  controlling  here.  The  plaintifiis 
proved  simply  an  explosion.  The  inference  is  perhaps  per- 
missible that  the  subject  of  the  explosion  was  the  receptacle 
described  as  a  boiler,  tank,  still  or  agitator,  although  no  wit- 
ness pretends  to  assert  that  it  was  destroyed  or  torn  down. 
If  it  may  be  inferred  that  it  was  the  tank  the  evidence  is 
silent  as  to  the  cause. 
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It  does  not  point  to  unskillfulness  or  carelessness  on  the 
part  of  the  employes  having  the  the  tank  in  charge ;  nor  sug- 
gest defects  in  construction ;  or  omission  to  keep  in  repair 
and,  therefore,  falls  far  short  of  the  requirements,  which  the 
court  asserted,  in  the  Losee  case,  to  be  essential  to  a  recovery. 

In  Walker  v.  (7.,  H.  L  dh  P.  R.  Co.  (71  la,  658)  the  plain- 
tiffs property  was  injured  by  the  explosion  of  a  quantity  of 
dynamite  then  on  a  car  standing  in  defendant's  yard.  The 
complaint  averred  that  the  dynamite  was  not  properly  pro- 
tected ;  that  the  iire  had  caught  from  passing  engines ;  and 
that  the  car  was  negligently  permitted  to*  stand  in  an  improper 
place.  There  was  no  evidence  that  the  fire  had  caught 
because  tlie  engines  were  defective  in  their  machinery,  to 
prevent  fire  escaping  therefrom;  or  that  the  dynamite  was 
not  properly  protected,  or  stored  in  an  improper  place.  The 
judgment  rendered  in  favor  of  the  plaintiflE  was  reversed, 
the  court  holding  that,  "  the  i-elation  between  the  parties  to 
the  action  is  not  such  thrat  the  law  presumes  negligence  in  the 
defendant  by  the  mere  fact  that  the  plaintiff's  property  was 
injured.  The  burden  was  upon  the  plaintiff  to  show  that  the 
place  where  the  car  was  stored  was  an  improper  place.  All 
the  light  the  jury  had  on  this  subject  was  that  the  car  exploded 
and  the  plaintiff's  property  was  injured." 

In  Huff  V.  Austin  (46  Ohio  St.  386)  the  plaintiff,  as  an 
employe  of  Fay  &  Co.,  was  at  work  on  the  premises  of  the 
defendants  in  helping  to  set  up  a  saw-mill  which  the  defend- 
ants had  purchased  of  Fay  &  Co.  While  so  at  work,  a  steam 
boiler,  owned  and  used  by  the  defendants  on  the  premises  to 
run  the  saw-mill,  exploded  and  injured  the  plaintiff.  The 
plaintiff  had  a  verdict  which  was  rev^ersed,  the  court  holding 
that  proof  of  the  mere  fact  of  an  explosion  does  not  raise  a 
presumption  of  negligence  on  the  part  of  the  defendants. 

This  precise  question  was  carefully  considered  by  the  court 
•of  last  resort  in  Tennessee,  in  Young  v.  Bran^ford  (12  Lea, 
232).  Plaintiff's  intestate,  while  in  defendant's  grist-mill,  was 
killed  by  the  explosion  of  defendant's  boiler.  The  trial  court, 
in  his  charge  to  the  jury,  said :  "  When  the  killing  is  proved 
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to  have  been  done  by  the  explosion  of  defendants'  boiler,  the 
burden  is  thrown  upon  them  to  show  that  they  were  guilty 
of  no  negligence,  and  that  the  accident  was  unavoidable.  So 
that  while  the  burden  of  proof  is  upon  the  plaintiff  to  make 
out  her  case  in  the  first  instance,  when  she  has  shown  the 
explosion  and  killing,  the  burden  then  shifts  upon  the  defend- 
ants to  exonerate  themselves  from  presumed  negligence  by 
showing  that  they  were  in  fact  guilty  of  no  negligence,  and 
upon  this  point,  whether  there  is  negligence  or  not,  your 
verdict  must  turn."  This  was  held  to  be  error,  for  which  a 
reversal  was  had. 

The  principles  stated  and  authorities  cited  establish,  as  we 
think,  that  the  burden  of  proof  resting  upon  the  plaintiff,  was 
not  well  borne  by  him  when  he  rested  his  case,  and  we  should 
be  content  to  end  the  discussion  at  this  point,  but  for  the 
argument  of  the  learned  General  Term,  which  may  be  profit- 
ably considered  further. 

The  court  failed  to  recognize  a  distinction,  which  has  been 
carefully  guarded  by  the  courts  of  this  state  as  well  as  by 
nearly  all  other  jurisdictions  in  this  country,  between  actions 
founded  in  negligence,  whei*e  a  contract  relation  existed 
between  the  parties,  and  those  in  which  the  defendant  owed 
no  other  duty  than  to  use  such  ordinary  care  and  caution  as 
the  nature  of  his  business  demanded  to  avoid  injury  to  others. 

Its  omission  to  do  so  may  have  been  induced  by  the  opinion 
of  the  court  in  Hose  v.  Stevens  <J&  Condit  Trmi8.  Co.  fll  Fed. 
Rep.  438),  which  was  cited  with  approval.  In  that  case  it  is 
aaid  "that the  presumption  originates  from  the  nature  of  the 
act  and  not  from  the  nature  of  the  relations  between  the 
parties." 

This  assertion  does  not  seem  to  have  been  well  considered. 
In  actions  founded  on  negligence  the  onus  of  establishing  it 
rests  upon  the  plaintiff.  In  determining  whether  he  has  sus- 
tained this  burden  it  is  necessary  in  certain  cases  to  inquire 
whether  an  inference  of  the  fact  of  negligence  can  be  drawn 
from  other  facts  proven.  When  it  can  be,  then  it  is  said  that 
a  presumption  of  the  fact  of  negligence  is  permissible.     And 
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of  necessity  it  embraces  not  only  the  doing  or  omission  to  do 
the  thing  complained  of,  but  also  the  relations  of  the  parties, 
i.  €,,  whether  in  that  which  he  did  or  omitted  to  do  he  failed 
to  discharge  some  duty  owing  to  the  plaintiff.  Beck  v.  Carter 
(68  N.  Y.  283)  fumislies  an  illustration  in  point.  It  is  there 
held  that  "  where  the  owner  of  land  expressly  or  by  implica- 
tion invites  others  to  come  upon  his  premises,  if  he  permits 
anything  in  the  nature  of  a  snare  to  exist  thereon,  he  is 
responsible  for  an  injury  resulting  therefrom  to  one  availing 
himself  of  the  invitation.  But  if  Jhie  gives  but  a  bare  permission 
to  cross  the  premises,  the  licensee  takes  the  risk  of  accidents 
while  using  the  premises  in  the  condition  in  which  they  are. 
In  both  cases  the  act  is  the  same,  but  in  the  one  case  he  owes 
a  duty  not  to  maintain  a  snare,  in  the  other  not.  In  view  of 
the  relations  of  the  parties  he  is  held  to  be  negligent  in  the 
first  case,  but  not  in  the  second. 

Sometimes,  it  is  true,  the  duty  which  the  defendant  owes  to 
the  plaintiff  is  of  such  a  nature  that  proof  of  the  happening  of 
the  accident  under  certain  circumstances  and  given  conditions 
win  be  of  such  legal  value  as  to  afford  presumptive  evidence 
of  negligence,  and  cast  upon  the  defendant  the  burden  of 
explanation. 

This  rule  has  been  applied  to  the  carrier  of  passengers, 
especially  in  conveyances  propelled  by  steam,  where  the  con- 
sequences of  an  accident  are  frequently  fatal  to  human  life, 
and  the  pubhc  interests  require  that  in  such  cases  the  carrier 
shall  use  every  precaution  which  human  skill  and  foresight 
can  provide  to  prevent  accident  and  its  results.  Even  in  those 
cases  there  must  he  reasonable  evidence  of  negligence  before 
a  defendant  can  be  called  upon  to  relieve  itself  from  the 
presumption  of  negligence. 

"  But  when  the  thing  causing  the  injury  is  shown  to  be 
under  the  control  of  the  defendant,  and  the  accident  is  such 
as  in  the  ordinary  course  of  business  does  not  happen,  if  reason- 
able care  is  used,  it  does,  in  absence  of  explanation  by  the 
defendant,  afford  suflScient  evidence  that  the  accident  arose 
from  want  of  care  on  its  part"     {Breen  v.  N,  Y.  C.  cfe  IT. 
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li.  R.  Ji.  Co.,  109  N.  Y.  297;  Sei/boU  v.  j^i  1".,  Z.  K  <&  W. 
B.  li.  Co.,  95  id.  562.) 

But  "it  is  believed,"  says  Mr.  Thompson,  "that  it  is  never 
true,  except  in  contractual  relations,  that  the  proof  of  the  mere 
fact  that  the  accident  happened  to  the  plaintiff,  without  more, 
will  amount  to  prima  facie  proof  of  negligence  on  the  part 
of  the  defendant."     (2  Thomp.  on  Neg.  1227.) 

This  rule  is  recognized  in  Ifuff  v.  A  ustin  (mprd)^  the  court 
saying,  "  whether  the  defendants  can  be  held  hable  for  the 
injury  caused  by  the  explosion  of  the  boiler  owned  and  used 
by  them  on  their  own  premises,  without  affirmative  proof  of 
negligence  beyond  the  mere  fact  of  the  explosion  is  not  to  be 
determined  by  the  rule  of  negligence  governing  the  common 
carriers  of  passengers  and  goods." 

To  the  same  effect  is  the  reasoning  of  Mr.  Justice  Field,  in 
the  ''Nitro  Glycerine  Case''  (15  Wall.  524). 

The  Supreme  Court  of  Indiana  recognizes  that  carrier  cases 
constitute  an  exception  to  the  general  rule,  in  IF.,  S.  L.  d&  P. 
R.  Co,  V.  Locl'e  (2  Am.  St.  Rep.  193).  After  a  statement  of 
the  extent  of  the  care  which  the  defendant  was  bound  to 
observe  for  the  protection  of  the  plaintiff  and  the  public^ 
the  court  continued:  "The  case,  therefore,  stands  uj^on  a 
different  footing  from  the  cases  which  involve  the  duties  of 
carriers  who  contract  to  carry  passengers  safely  to  a  particular 
destination.  In  such  cases  proof  of  an  injury  ordinarily 
establishes  ^  prima  facie  case  of  negligence  in  favor  of  a 
passenger,  which  the  carrier  must  overcome." 

Now,  the  cases  cited  by  the  General  Term,  in  which  the 
rule  res  ipsa  loquitur  has  been  enforced  against  defendants, 
are  nearly  all  passenger  cases,  and,  therefore,  do  not  support 
the  plaintiff's  position.  Weidmer  v.  N.  Y.  E.  li.  li.  Co.  (41 
Hun,  284)  is  an  exception,  but  that  case  has  since  been  reversed 
by  this  court  (114  N.  Y.  462),  it  being  held  that  the  rule  res 
ipsa  loquitur  was  not  applicable  to  the  situation  presented. 

Mullen  V.  St.  John  (57  N.  Y.  567),  the  other  exception 
requiring  notice  was  for  damages  sustained  by  the  falling  of  a 
brick  wall  upon  the  plaintiff  while  passing  on  the  sidewalk. 
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Now,  while  the  court  discussed  the  case  from  the  standpoint 
of  presumptions,  in  the  law  of  evidence,  it  will  be  observed 
that  there  was  far  more  than  the  mere  happening  of  the  acci- 
dent which  was  held  to  give  rise  to  it  in  that  case.  There 
were  certain  conditions  proven,  which,  taken  in  connection 
with  the  fall  of  the  wall,  permitted  an  inference  of  fact  that 
the  defendant  was  negligent.  Buildings  properly  constructed 
do  not  fall  without  adequate  cause.  So  the  plaintiff,  to  estab- 
lish his  cause  of  action,  proved  first,  that  the  wall  did  fall,  and 
second,  that  there  were  no  special  circumstances  of  storm  or 
violence  to  produce  that  result,  and  the  court  held  that  the 
falling,  under  the  circumstances  and  conditions  proven,  raised 
a  presumption  of  negligence. 

It  seems  to  be  apparent  that  the  i-ule  res  ij)8a  loquitur'  can- 
not be  invoked  in  support  of  the  judgment  under  review. 

If  it  could  be,  it  would  in  practical  effect  subvert  the  hith, 
erto  well-settled  law  that  a  man  may  upon  his  own  lands  build 
factx)ries  and  dams  and  employ  the  use  of  machinery  without 
liability  for  any  damage  which  may  accidentally  and  unavoid- 
ably ensue  to  his  neighbor.  For  it  would  necessarily  result  in 
making  him  in  effect  the  insurer  against  injury  happening 
from  the  explosion  of  boilers,  or  the  breaking  of  machinery 
upon  his  premises. 

Steam  and  machinery  are  now  so  universally  and  usefully 
employed  in  factories  and  upon  farms  as  to  make  it  the  part 
of  wisdom  not  to  relax  the  long-established  rule  that  he  who' 
alleges  injury  sustained  through  the  negligence  of  his  neighbor, 
with  whom  he  has  no  contract  relation  and  who  owes  to  him 
no  other  duty  than  that  he  shall  observe  reasonable  care  to 
prevent  injury,  must  prove  the  facts  from  which  an  inference 
of  the  particular  act  of  negligence  charged  can  be  drawn. 

The  judgment  should  be  reversed. 

All  concur,  Bradley  and  Vann,  JJ.,  in  result. 

Judgment  reversed. 
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William  Emmeluth,  Respondent,  v.  Home  Benefit  Associa- 
tion, Appellant. 

Where  the  interests  of  two  or  more  promisees  are  several,  several  actions 
may  be  maintained  by  them,  although  the  language  of  the  promise  is 
joint. 

By  certificates  of  insurance  issued  by  a  co-operative  insurance  company, 
organized  under  the  act  of  1888  (Chap.  175,  Laws  of  1883),  the  com- 
pany agreed  to  pay  upon  the  death  of  a  member  the  sum  specified 
in  his  certificate  to  the  beneficiary  named,  and  to  the  surviving  mem- 
bers of  the  class  to  which  he  belonged  "share  and  share  alike,"  Sbld, 
that  upon  the  death  of  a  member,  in  case  of  default  in  payment,  a 
separate  action  was  maintainable  against  the  company,  by  one  of  the 
surviving  members  of  the  class,  to  recover  his  proportionate  share  of  the 
sum  specified;  that  the  words  "share  and  share  alike"  were  words  of 
severance  and  created  a  several  right. 

In  such  an  action  the  complaint  alleged  that  plaintiffs  certificate  was  for 
the  benefit  of  his  wife.  Held,  that  this  did  not  a£fect  plainti^s  right 
of  action,  as  his  wife  was  only  entitled  to  benefit  upon  his  death;  also, 
because  the  action  was  not  founded  upon  his  certificate,  but  upon  the 
one  issued  to  the  deceased  member,  and  the  only  importance  of  setting 
forth  the  former  was  to  show  that  plaintiff  was  a  member,  and  so,  enti- 
tled to  a  proportionate  share.  \ 

(Argued  June  16,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  12,  1887,  which  aflSrmed  a  judgment 
in  favor  of  plaintiff  entered  upon  an  order  of  the  Special 
Term  overruling  a  demurrer  to  the  complaint. 

This  action  was  brought  upon  a  certificate  issued  by  defend- 
ant, a  co-operative  insurance  corporation,  organized  under 
chapter  175  of  the  Laws  of  1883. 

The  plaintiff  by  his  amended  complaint  alleges  the  corpor- 
ate character  of  the  defendant,  and  that  December  8,  1884, 
in  consideration  of  the  annual  premium  of  $10,  to  it  paid  by 
Daniel  Sandford,  it  issued  its  policy  of  insurance  whereby  it 
*'  agreed  to  pay  to  the  sister  of  said  Sandford  and  to  this 
plaintiff  and  the  surviving  members  of  the  '  Five  Thousand 
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Club  1 '  within  ninety  days  af tef  receipt  "  of  proofs  of  the 
death  of  said  Sandf  ord  the  sum  of  $5,000,  "  to  the  surviving 
members  of  said  club  limited  to  ten  members,  share  and  share 
alike.''  The  certificate,  which  is  made  a  part  of  the  com 
plaint,  states  that  in.  consideration  of  certain  representations 
and  agreements  and  of  the  membership  fee  paid,  "  D.  Sand- 
ford  is  an  accepted  member  *  *  *  of  the  Home  Associa- 
tion ♦  *  *  for  the  benefit  of  D.  Sandford,  self  and  the 
surviving  members  of  Five  Thousand  Club  ^I'  limited  to  ten 
members,  whose  certificates  remain  in  force,  share  and  share 
alike,  unless  said  member  *  *  ♦  substitute  some  other 
beneficiary,"  or  if  he  should  survive  such  beneficiary  then  for 
the  benefit  of  the  legal  heirs  of  said  member.  The  contract 
further  provides  that  the  member  is  required  to  pay  a  gross 
sum  annually,  together  with  assessments  when  made,  and  that 
upon  his  death  while  said  certificate  is  in  force  there  shall  be 
payable  to  said  beneficiary  or  beneficiaries  the  sum  of  $6,000. 
The  certificate  is  made  subject  to  various  conditions  relating 
to  assessments,  conduct,  excluded  risks,  etc. 

The  complaint  further  alleges  that  on  December  8,  1884, 
the  defendant,  in  consideration  of  the  annual  payment  of 
$10,  issued  its  policy  of  insurance  to  the  plaintiif  as  a 
member  of  said  club  "limited  to  ten  members,"  for  the 
benefit  of  his  wife,  "in  case  of  his  death,  and  the  surviving 
members  of  said  "  club,  and  that  he  "  is  one  of  the  surviving 
members  of  said  club  and  entitled  to  his  share  in  the  benefits 
thereof,  and  his  policy  remains  in  full  force  and  effect." 

The  complaint  contains  the  usual  formal  allegations  as  to 
death,  proofs  of  loss  and  the  collection  of  an  assessment  from 
the  members  of  the  association  to  the  amount  of  $5,000, 
which  is  still  held  by  the  company  and  tliat  since  the  death  of 
said  Sandford  "  Stafford  Gay  and  S.  Gay,  two  of  the  members 
of  said  club  'I'  have  withdrawn,  leaving  eight  members  of 
said  Five  Thousand  Club  '  I '  entitled  to  receive  their  shares  of 
said  $6,000."  The  remaining  allegations  relate  to  formal  com- 
pliance by  Sandford  and  the  plaintiff  with  the  conditions  of 
insurance. 
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The  defendaDt  demurred  upon  the  ground  that  no  cause  of 
action  was  set  forth  and  because  there  is  a  defect  of  parties 
plaintiff  "  in  that  if  plaintiff  has  any  interest  in  either  of  the 
contracts  referred  to  in  said  amended  complaint  *  *  * 
such  interest  is  a  joint  interest  with  one  or  more  other  persons, 
and  no  reason  is  assigned  f oi  the  non-joiner  of  said  persons  as 
parties  plaintiff." 

Francis  Lwwton  for  appellant  There  is  a  defect  of  parties 
plaintiff.  (Code  Civ.  Pro.  §§  448,  452 ;  2  N.  Y.  390 ;  1  Addi- 
son on  Cont  79,  81 ;  1  Pars,  on  Cont.  13, 14  ;  Lcme  v.  DHnh- 
water,  C.  H.  &  K.  589;  Byrnes  v.  Fitzhugh^  Id.  6J[3; 
English  v.  BlundeU,  S.  C.  &  P.  382 ;  Withers  v.  Bircham, 
3  B.  &  0.  254;  Shaw  v.  Sherwood,  Cro.  Eliz.  729.)  It  does 
not  appear  that  the  whole  smn  to  be  distributed  is  definitely 
fixed.  {Dean  v.  Chamberlain,  6  Duer.  691 ;  Cochran  v.  Car- 
rington,  25  Wend.  409 ;  Mallet  v.  Carrington,  2  Paige,  19 ; 
Moak's  Yan  Santvoord's  PL  126.)  The  shares  of  one  party 
cannot  be  determined  here  until  the  rights  of  all  the  others 
are  settled  or  ascertained.  {Cromer  v.  PincJcney,  3  Barb.  Ch. 
474 ;  Wells  v.  Knox,  17  Civ.  Pro.  Kep.  61 ;  Burgess  v. 
Abbott,  1  Hill,  576  ;  Rills  v.  Crihbs,  5  id.  56 ;  Sherman  v 
BuUow,  8  Cow.  304,  311 ;  Leavy  v.  Leavy,  22  Hun,  499.) 
Demurrer  was  defendant's  only  course.  Defect  of  parties 
plaintiff  must  be  taken  by  demurrer  or  the  right  is  waived. 
{Zahriskie  v.  Smith,  13  N.  T.  322 ;  DeRay  v.  Strong,  37  id. 
372 ;  Fisher  v.  HvU,  41  id.  416  ;  Sanders  v.  Yonkers,  63  id. 
489;  SuUivan  v.  N.  Y.  <&  Ji.  C.  Co.,  1  K  Y.  S.  E.  403.) 

Norman  A.  Laiolor  for  respondent.  The  complaint  to  be 
overthrown  by  demurrer  must  present  defects  so  substantial 
that,  taking  all  the  facts  to  be  admitted,  they  furnish  no  cause 
of  action  whatever.  {Richards  v.  Edict,  17  Barb.  260 ;  Spear 
V.  Downing,  22  How.  Pr.  30 ;  34  Barb.  522.)  The  whole  com- 
plaint taken  together  shows  a  cause  of  action,  and,  this  being 
the  case,  will  be  sustained.  (73  N.  Y.  211 ;  87  id.  231 ;  Pier- 
son  V.  McCurdy,  61  How.  Pr.  231 ;  Maurice  v.  Garrison,  83 
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N.  Y.  14.)  The  plaintiff  had  a  right  to  sue  on  the  covenant 
for  himself,  leaving  the  others  to  sne  or  not,  as  they  saw  fit. 
(Addison  on  Cont.  183,  §  46 ;  Trustees  v.  Letcher^  1  Min.  11 ; 
Javies  V.  Emery ^  5  Price,  529;  Cathedral  v.  Brovm^  3 
Leigh,  98.) 

Yann,  J.  It  appears  from  the  complaint  that  ten  persons, 
designated  as  members  of  Five  Thousand  Club  "  I,"  limited  to 
t«n,  each  procured  a  certificate  of  insurance  from  the  defend- 
ant While  this  is  not  expressly  alleged,  it  necessarily  follows 
from  the  allegations  that  the  club  was  limited  to  ten  members, 
each  with  a  certificate  in  force,  and  the  withdrawal  of  two 
thereof  "  leaving  eight  meitibers  of  said  Five  Thousand  Club 
*  I '  entitled  to  receive  their  share  of  said  $5,000."  One  of 
the  certificates  is  specifically  set  forth,  and  another  generally, 
and  from  the  former,  issued  to  Daniel  Sandford,  it  appears 
that  an  annual  premiimi  and  such  assessments  as  should  be 
made  were  payable  by  him  to  the  defendant,  and  that  upon 
his  death  there  was  payable  from  the  defendant  to  him  or  his 
representative,  and  to  the  other  members  of  the  club,  the  sum 
of  $5,000,  "  share  and  share  alike."  According  to  the  contract 
Mr.  Sandford  was  empowered  to  designate  a  Ijeneficiary  to 
receive  the  one-tenth  or  such  other  fractional  part  as  other- 
wise would  be  payable  to  him.  Wliether  he  did  this  or  not 
is  unimportant  in  this  action  which  relates  simply  to  the  share 
of  the  plaintiff,  but  some  confusion  is  produced  by  the  allega- 
tion in  the  complaint  that  the  defendant,  by  its  contract  with 
Sandford,  promised  to  pay  the  amount  of  the  policy,  when  due, 
to  the  sister  of  said '  Sandford,  and  to  the  plaintiff  and  the 
other  members  of  the  club.  The  contract,  however,  which  is 
set  forth  in  hcec  verha^  aoes  not  mention  the  sister,  and  the 
complaint  can  conform  to  the  contract  in  this  regard  only  upon 
the  theory  that  he  had  designated  her  as  his  beneficiary. 
"Whether  he  has  or  not  does  not  affect  the  plaintiff,  as  in  either 
event  his  fractional  part  would  be  the  same.  The  certificate 
issued  to  the  plaintiff,  so  far  as  it  is  set  forth,  is  like  that  issued 
to  Mr.  Sandford,  and  presumptively  the  certificates  of  the 


134  Emmeluth  v.  H.  B.  Association.  [Oct., 

Opimon  of  the  Court,  per  Vann,  J. 

other  members  of  the  club  were  the  same,  as  it  distinctly 
appears  that  membership  depended  upon  a  certificate  in  force* 
The  form  of  those  certificates,  however,  is  not  here  important, 
because  it  appears  from  the  certificates  of  the  plaintiff  and  Mr. 
Sandf  ord  that  the  interest  of  each  of  those  persons  was  several, 
as  it  was  founded  on  a  separate  consideration  and  an  inde- 
pendent contract,  and  the  promise,  as  alleged,  was  to  pay  to 
the  members  or  their  designated  beneficiaries  share  and  share 
alike.  The  action  follows  the  nature  of  the  interest,  and  when 
that  is  several,  separate  actions  may  be  maintained,  even  if  the 
language  of  the  promise  is  joint,  {ffess  v.  Nellid^  1  T.  &  C. 
118 ;  Van  Wart  v.  PHce^  14  Abb.  Pr.  4,  note ;  'Warner  v.  RosSy 
9  Abb.  [K  C]  385 ;  Shaw  v.  ^Sherwood,  Cro.  EUz.  729 ; 
JEccleston  v.  Clipsham^  1  Saund.  153 ;  Withers  v.  Moore^  3 
B.  &  C.  254;  1  Addison  on  Cont  79;  1  Pars,  on  Cont.  11.) 

The  words  "share  and  share  alike"  are  words  of  severance 
and  create  a  several  right,  especially  when  considered  in  the 
light  of  the  fact  that  the  consideration  was  several.  As  the 
language  of  the  promise  is  not  expressly  joint,  but,  to  say  the 
least,  may  be  construed  to  be  joint  or  several,  it  should,  accord- 
ing to  the  authorities  cited,  be  held  several,  because  the 
interest  of  the  promisees  is  several. 

The  action  to  recover  the  share  of  the  plaintiff  was,  there- 
fore, properly  brought  in  his  name  alone. 

Some  confusion  is  also  created  by  the  allegation  that  the 
certificate  of  the  plaintiff  is  for  the  benefit  of  his  wife,  but 
that  is  only  in  case  of  his  death,  and  this  action  is  not  founded 
upon  the  certificate  issued  to  the  plaintiff,  but  upon  that  issued 
to  Mr.  Sandford.  The  only  importance  of  setting  forth  the 
former  at  all  is  to  show  that  the  plaintiff  is  a  member  of  the 
club.     Ther^  is  clearly  a  cause  of  action  alleged. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Elbeet   S.   Jbmison  et  al.,   Appellants,  v.    The    Citizens' 
Savings  Bank  of  Jefferson,  Texas,  Respondent. 

Contracts  of  corporations  are  ultra  vires  when  they  involve  adventures 
outside  of  and  not  within  the  scope  or  powers  given  by  their  charter. 

Speculative  contracts  entered  into  for  the  sale  or  purchase  of  stock  or 
other  property  by  a  savings  bank  at  the  stock  board  or  elsewhere,  sub- 
ject to  the  hazard  and  contingency  of  gain  or  loss,  unless  authorized  by 
its  charter,  are  ultra  tires. 

It  seems,  the  defense  of  ultra  vires  is  available  to  the  corporation  in  all 
cases  of  executory  contracts,  unless  it  would  defeat  justice  or  accom- 
plish a  legal  wrong. 

One  dealing  with  a  corporation  is  chargeable  with  notice  of  its  powers  and 
is  bound  to  know  the  extent  of  the  authority  of  its  agents. 

A  corporation  acting  as  the  agent  of  an  undisclosed  principal,  and  so 
liable  as  principal,  is  entitled,  when  this  liability  is  sought  to  be  enforced, 
to  all  the  rights  and  privileges  that  the  law  would  give  to  it,  if  in  fact 
it  occupied  the  position  of  principal. 

P.,  the  cashier  of  defendant,  a  savings  bank  and  trust  corpoication,  organ- 
ized under  the  laws  of  Texas,  as  such  cashier,  entered  into  the  buying 
and  selling  of  cotton  for  future  delivery  through  the  plaintiffs,  who 
were  commission  merchants  and  members  of  the  Cotton  Exchange  of 
New  York  city.  Plaintiffs  were  advised  that  the  orders  were  given  by 
defendant  for  its  customers,  whose  names,  however,  were  not  disclosed. 
The  speculation  resulted  in  a  loss.  Defendant's  charter  did  not  embrace 
the  power  to  enter  into  speculative  undertakings.  In  an  action  brought 
against  defendant  to  recover  the  amount  of  said  loss,  Mrf,  that,  assum- 
ing P.  possessed  all  the  authority  to  act  in  the  premises  that  defendant's 
directora  had  power  to  give,  the  contracts  were  ultra  vires,  and  defend- 
ant was  not  liable. 

The  cotton  was  purchased  by  the  plaintiffs  in  their  own  name,  and  there 
had  been  no  delivery  thereof,  nor  transfer  of  the  title  thereto,  to  defend- 
ant. Held,  that  the  contracts  had  not  been  so  executed  on  the  part  of  the 
plaintiffs  as  to  estop  defendant  from  setting  up  the  defense  of  ultra  vires, 
Whitnty  Arms  Q).  v.  BarUnjo  (68  N.  Y.  62);  Parish  v.  WJieeUr  (22  id. 
494),  distinguished.  . 

(Argued  June  16,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  30, 1888,  which  aflSrmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  Special  Term  di&- 
mifising  the  complaint. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material,    ' 
are  stated  in  the  opinion. 

Francis  C.  Barlow  for  appellant.  "  Parsons,  Cashier,"  had 
power  to  bind  the  defendants,  if  the  latter  had  power  to  do 
the  act,  or  was  estopped  from  denying  such  power.  {Bever- 
idge  V.  M.  E,  Ji,  Co,,  112  N.  Y.  1,  22,  23 ;  liisle}/  v.  li.  R.  Co., 
1  Hun,  202 ;  62  N.  Y.  240,  245  ;  ridlUps  v.  Campbell,  43  id. 
271 ;  Pai^K  v.  ^Vhe€Ur,  22  id.  504.)  The  acts  of  "  Parsons, 
Cashier,"  were  those  of  the  corporation,  even  though  the  acts 
may  have  been  nltra  vires  of  the  corporation.  (Code  Civ. 
Pro.  §  522 ;  Cook  v.  Ba7^r,  44  N.  Y.  156,  158 ;  F(}gg  v 
Edwards,  20  Hun,  90 ;  Coats  v.  O'Donnell,  94  N.  Y.  168 
94  id.  176;  Ilascall  v.  Assn,,  5  Ilun,  155,  156;  Beers  v.  P. 
G,  Co.,  14  Barb.  358,  360,  361  ;  Conover  v.  Ins.  Co.,  1  X.  Y 
292 ;  F.  S.  list.  v.  Bank,  80  id.  168, 169 ;  Morse  on  Banking 
[2d  ed.],  91,  92 ;  Bank  of  Vergennes  v.  Warren,  7  Hill,  91 ; 
Bank  v.  P.  Co.,  6  Hun,  72 ;  Lovett  v.  S.  M.  Co.,  6  Paige, 
60 ;  Plumb  v.  Milk,  19  Barb.  74.)  The  acts  in  question  were 
not  ultra  vires  of  the  defendants,  as  was  assumed  below. 
(  Vam,  Leuven  v.  Bank,  54  N.  Y.  671 ;  Yerkes  v.  Bank,  69  id. 
382,  388 ;  Sviedes  v.  Bank^  20  Johns.  372,  380 ;  3  Cow.  362.) 
When  a  contract  or  transaction  is  an  executed  one,  and  the 
defendant  has  got  the  money  or  the  property  of  plaintiJi,  the 
defense  of  nltra  vires  will  not  prevail,  because  the  defendant 
is  estopped  from  setting  it  up.  ( TT^.  A.  Co.  v.  Barl<yw,  63 
N.  Y.  62  ;  Parish  v.  Wheeler,  22  id.  494 ;  A.  Bank  v.  Savery, 
82  id.  307  ;  N.  Bank  v.  Jones,  95  id.  123 ;  R.  Co.  v.  Roach, 
97  id.  381;  Starln  v.  FAson,  112  id.  215;  Mayoi\  etc.,  v. 
Somehorn,  113  id.  426  ;  Mayor,  etc.,  v.  Huntington,  114  id. 
633;  Bank  v.  Pfeiffer,  108  id.  254;  Tn  re  McGraw,  111 
id.  105,  106 ;  Ward  v.  Johnmn,  95  III.  215,  240 ;  Ilurd  v. 
Oreen,  17  Hun,  335.)  The  acts  in  question  were  neither  mala 
prohibita  or  mala  in  sese.  (2  Abb.  Law  Diet.  71 ;  BigeUno 
V.  Benedict,  70  N.  Y.  206 ;  Uibblewalte  v.  McMoring,  5  M. 
ife  W.  462 ;  W.  A.  Co.  v.  Barlmo,  63  N.  Y.  68 ;  S.  Z.  Co.  v. 
Ilelmer,  77  id.  64 ;  Parish  v.  Wheeler,  22  id.  507.)    The  stat- 
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nte  of  this  state,  which  prohibits  "  bets,  wagers  and  stakes," 
does  not  make  these  transactions  mala  prohihita,  {(f  Toole 
V.  Oarvin^  1  Hun,  92 ;  Storey  v.  Solomon^  6  Daly,  531 ;  Hai^- 
Tis  V.  Tumhrid^e,  83  K  Y.  99 ;  2  K.  S.  [6th  ed.]  918,  §  26 ; 
Lehman  v.  Stras^berger^  2  "Woods,  554 ;  Knight  v.  Chamhers^ 
15  C.  B.  562 ;  Bosewam  v.  Billmgs,  15  C.  B.  [K  S.]  316 ; 
Je^sop  V.  Lutmyche^  10  Exch.  614 ;  Bigeloio  v.  Beiyedict^  70 
N".  T.  202;  Kingsbury  v.  Kirwan,  Ti  id.  612;  11  J.  &  S. 
451 ;  Roxmdtree  v.  Smith,  108  U.  S.  276.)  The  defense  tliat 
the  defendants  were  not  bound  because  they  were  acting  as 
agents  for  other  persons,  is  not  sustained.  {Priest  v.  Nichols^ 
116  Mass.  401 ;  MidUnd  R.  R,  Co,  v.  Bromhy,  17  C.  B.  [N.  S.] 
382;  BaulecY,  R.  R,  Co,,  59  N..Y.  366;  Avery  v.  Boioden, 
6  E.  &  B.  972,  973  ;  McMahon  v.  Lennard,  6  H.  L.  Cas.  992  ; 
CoU&ix  Y.  Wood,  8  C.  B.  [N.  S.]  566,  572 ;  MiUs  v.  /Iu7it,  2') 
Wend.  431,  443 ;  McComb  v.  Wrighi,  4  Johns.  Ch.  669,  670 ; 
Morrison  v.  Currie,  4  Duer,  79 ;  Holt  v.  ^o««,  54  N.  Y.  475 ; 
Pa/rker  v.  WiTislow,  7  El.  &  Bl.  945 ;  Tanner  v.  Christian,  4 
id.  591 ;  Newton  v.  JS'Z/i^,  5  id.  121 ;  Jones  v.  Littledale,  6 
Ad.  &  El.  490 ;  Story  on  Agency  [9th  ed.],  §§  269,  270.) 

JBenjamin  H.  Bristow  and  Willia/m,  D.  Guthrie  for  respond- 
ent. A  speculation  in  cotton  futures  would  involve  an  unau- 
thorized exercise  of  corporate  powers  by  the  defendant  as  a 
savings  bank.  {Leslie  v.  IjoriUard,  110  N".  Y.  519, 532 ;  Tlmit- 
ingtrni  V.  S,  Bank,  96  IT.  S.  388,  393 ;  Thomas  v.  R.  R,  Co,, 
101  id,  71,  82,  83,  86 ;  Sistare  v.  Best,  88  K  Y.  527 ;  People 
V.  M.  <J&  T  S.  Inst,  92  id.  7,  9 ;  N,  Bank  v.  Jones,  95  id.  115, 
120,  122;  Smith  v.  Bromley,  Doug.  670;  Riggs  v.  Palmer, 
115  N.  Y.  506,  511 ;  Knoidton  v.  C  &  E,  S,  Co,,  57  id.  518, 
528  ;  Dent  v.  Ferguson,  132  U.  S.  50,  65.)  Parsons,  the  defend- 
ant's cashier,  had  no  authority  or  power  as  such  agent  to  bind 
the  savings  bank  in  these  transactions  and  pledge  its  funds  to 
reimbuAe  any  losses  tl?e  plaintiffs  might  sustain.  {Alexander 
V.  CauldweU,  83  N.  Y.  480,  485 ;  Davis  v.  O.  C,  R.  R.  Co,, 
131  Mass.  258;  Boyts  v.  Thompsm,  19  K  Y.  207;  Relfe  v. 
Rundle,  103  U.  S.  222;  Leona/rd  v.  A,  Ins,  Co,,  97  Ind.  299; 
SicKELS— YoL.  LXXVIL        18 
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Sistare  v.  Best,  88  N.  Y.  527,  533 ;  Pec^le  v.  J/,  cfe  T.  S.  In^., 
92  id.  7,  9 ;  Greeley  v.  iT.  jS.  Bank,  63  K  H.  145 ;  Common- 
wealth V.  R.  S.  Ba/nk,  133  Maas.  16,  20.)  The  Citizens'  Sav- 
ings Bank  was  not  bound  by  Parsons'  acts,  and  is  not  estopped 
from  so  asserting.  {Marsh  v.  Fulton  County,  10  WalL  676  ; 
B,  Co.  V.  K.  B.  Co.,  131  U.  S.  371,  389 ;  Bateman  v.  Mayor^ 
etc.,  3  II.  &  N.  340.)  There  is  no  exception  or  arbitrary  rule 
in  tlie  law  of  agency  as  applied  to  a  corporation  which  would 
make  an  unauthorized  contract  of  its  agent  binding  on  it 
merely  because  executed  by  the  other  contracting  party. 
{Davis  V.  O.  C,  E.  R.  Co.,  131  Mass.  258,  260.)  To  uphold 
the  plaintiffs'  claim  would  not  be  to  prevent,  but  to  accom- 
plish a  legal  wrong.  (95  N.  Y.  122.)  The  defendant  savings 
bank  cannot  be  held  liable  because  it  was  acting  as  agent  for 
an  undisclosed  principal.  {Argersinger  v.  MacNaughton,  114 
N.  Y.  535,  540 ;  Hough  v.  Mamanos,  4  Ex.  Div.  164 ;  Ogden 
y.  Hall,  40  L.T.  [N.  S.]  751.) 

Haight,  J.  The  plaintiffs  were  commission  merchants  and 
members  of  the  Cotton  Exchange  of  the  city  of  New  York. 
The  defendant  was  a  savings  bank  and  trust  corporation 
organized  under  the  laws  of  Texas. 

This  action  was  brought  to  recover  commissions,  and  for 
money  claimed  to  have  been  expended  for  the  defendant  on 
the  purchase  and  sale  of  cotton  futures. 

The  defense  was  that  the  defendant,  as  a  savings  bank  and 
trust  corporation,  had  no  power  or  authority  to  deal  in  the 
purchase  and  sale  of  cotton  for  future  delivery,  or  in  contracts 
for  the  purpose  of  speculation  ;  that  in  the  transaction  alleged 
in  the  complaint  it  acted  as  the  agent  of  one  Albert  P.  Clopton, 
of  Jefferson,  Texas,  and  tliat  the  fact  that  he  was  the  principal 
for  whom  the  defendant  acted  was  disclosed  and  well  known  to 
the  plaintiffs  prior  to  the  time  of  the  transaction  referred  to. 

Whilst  the  fact  distinctly  appears  from  the  correspondence 
between  tlie  parties  that  the  defendant  was  acting  for  "  good 
responsible  customers,"  the  General  Term  was  of  the  opinion 
that  this  defense  could  not  be  sustained  for  the  reason  that  the 
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defendant  did  not  disclose  the  name  of  its  principal  at  the 
time  of  the  giving  of  the  orders  complained  of  for  the  pur- 
chase and  sale  of  cotton  futures.  Had  this  defense  been  sus- 
tained, the  principal  and  not  the  defendant,  his  agent,  would 
have  been  liable.  Without  stopping  to  consider  the  evidence 
we  shall  assume  that  this  defense  was  not  established,  and  pro- 
ceed to  consider  the  question  as  to  whetlier  the  defendant  was 
liable  as  principal. 

Transactions  between  the  parties  commenced  in  January, 
1879,  by  a  letter  from  J.  H.  Parsons,  as  cashier  of  the  defend- 
ant, asking  the  plaintiffs  the  amount  of  margin  and  commission 
they  required  for  the  purchase  of  cotton  futurea  The  plain- 
tiffs answered,  giving  the  amount,  and  this  was  followed  by 
an  order  by  telegraph  from  Parsons,  as  cashier,  under  date  of 
February  tentli,  to  buy  100  bales,  June  delivery,  and  on  the 
same  day  he  wrote  the  plaintiffs  that  the  order  was  made  for 
one  of  their  customers  who  had  deposited  $250  as  per  their 
favor  of  the  twenty-seventh  ult  Other  orders  followed,  the 
final  result  of  which  was  a  loss,  to  recover  which  this  action 
was  brought  At  the  time  Parsons  was  the  cashier  of  the 
defendant,  possessing  the  powers  and  duties  incident  to  the  office 
under  the  charter,  constitution  and  by-laws,  having  the  general 
charge  of  the  business  of  the  bank  and  the  supervision  of  the 
concern,  and  inasmuch  as  the  answer  alleges  that  the  transac- 
tions referred  to  in  the  complaint  were  had  between  tlie  plain- 
tiflfe  and  the  defendant  acting  as  agent,  we  shall  ti'eathim  as  pos- 
sessing all  of  the  authority  to  act  in  the  premises  that  the 
directors  of  the  defendant  had  the  power  to  give.  This  brings 
us  to  the  question  whether  or  not  the  defendant  had  the  power 
to  make  the  orders  in  question.  The  defendant  was  incor- 
porated and  chartered  in  1871  by  an  act  of  the  legislature  of 
the  state  of  Texas,  entitled  "An  Act  to  incorporate  the  Citizens' 
Savings  Bank  of  Jefferson,  Texas."  The  act,  among  other 
things,  provides  that  "the  general  business  and  object  of  this 
corporation  shall  be  to  receive  on  deposit  or  in  trust  such  sum 
or  sums  of  money  as  may  from  time  to  time  be  offered  there- 
for by  tradesmen,  merchants,  clerks,  laborers,  servants  and 
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others,  to  be  repaid  to  such  depositors  when  demanded,  at 
such  times,  with  such  interest  and  under  such  regulations  as 
the  board  of  directors  may  from  time  to  time  prescribe ;"  and, 
also,  "  this  corporation  may  loan  money  according  to  the  Con- 
stitution and  laws  of  the  state,  or  may  discount  in  accordance 
with  bank  usages,  taking  such  security  therefor,  either  real  or 
personal,  as  the  directors  may  deem  suflScient  Said  corpora- 
tion shall  have  power  to  borrow  money,  buy  and  sell  exchange, 
bullion,  bank-notes,  government  stocks  and  other  securities." 
The  act  further  provides  that  the  business  of  the  corporation 
shall  be  managed  by  twelve  directors. 

Corporations  are  artificial  creations  existing  by  virtue  of 
some  statute  and  organized  for  the  purposes  defined  in  their 
charters.  A  person  dealing  with  a  corporation  is  chargeable 
with  notice  of  its  powers  and  the  purposes  for  which  it  is 
formed,  and  when  dealing  with  its  agents  or  oflScers  is  bound 
to  know  the  extent  of  their  power  and  authority.  A  corpora- 
tion necessarily  carries  its  charter  wlierever  it  goes,  for  that 
is  the  law  of  its  existence.  It  follows  that  the  plaintiffs  must 
have  known  or  are  chargeable  with  knowledge  of  the  corpo- 
rate powers  of  the  defendant  and  of  the  extent  to  which  its 
cashier  could  bind  the  corporation.  {Alexander  v.  Ca/iddioellj 
83  K  Y.  480  ;  Ilayt  v.  Thompson,  19  id.  207-222 ;  Relfe  v. 
Bundle,  103  U.  S.  222-226 ;  Dawis  v.  Old  Colony  R.  R. 
Co.,  131  Mass.  25S-2m',  Leonard  v.  A,  In%:  Co.,  97  Ind.  299.) 

Savings  banks  are  designed  to  encourage  economy  and 
fnigality  among  persons  of  small  means  and  are  organized 
with  restrictions  and  provisions  intended  to  secure  depositors 
against  loss.  Speculative  conti-acts  entered  into  for  the  sale 
or  purchase  of  stock  by  a  savings  bank  at  the  stock  board  or 
elsewhere,  subject  to  the  hazard  and  contingency  of  gain  or 
loss,  are  ultra  vires,  and  a  perversion  of  the  powers  conferred 
by  its  charter.  {People,  etc,,  v.  3L  i&  T,  S.  Inst,  92  N.  T. 
7-9;  Sistare  v.  Best,  88  id.  527-531.)  Contracts  of  corpora- 
tions are  ultra  vire^  when  they  involve  adventures  or  under- 
takings outside  and  not  within  the  scope  or  power  given  by 
their  charters.     The  acts  under  which   they  are   organized 
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were  framed  in  view  of  the  rights  of  the  public  and  the 
intereBts  of  the  stockholders.  As  artificial  creations  they  pos- 
8666  only  the  powers  with  which  they  were  endowed.  An  act 
may  be  malum  in  se  or  malum  j[>7'ohihituin^  or  an  act  may  not 
be  immoral  or  prohibited  by  any  statute,  and  still  it  may  be 
in  excess  of  the  powers  vested  in  the  officers  of  a  corporation, 
Tinauthorized  and  prejudicial  to  the  stockholders.  In  either 
case  the  plea  of  ultra  vires  should  prevail  unless  it  would 
defeat  justice  or  accomplish  a  legal  wrong.  (Hungiington  v. 
Savings  Bank,  96  U.  S.  388;  Thomas  v.  R.  R,  Co,,  101  id. 
71 ;  Nassau  Bank  v.  Jones^  95  N.  Y.  116 ;  Leslie  v.  Loril- 
lard,  110  id.  519.) 

As  we  have  seen,  the  defendant  was  chartered  for  the  pur- 
pose of  receiving  on  deposit  or  in  trust  such  sums  of  money 
as  may  from  time  to  time  be  offered  by  tradesmen,  merchants, 
clerks,  laborers,  servants  and  others.  It  was  authorized  to 
loan  these  moneys  according  to  the  Constitution  and  laws  of 
the  state  and  to  discount  in  accordance  with  bank  usages, 
taking  such  security  therefor  either  real  or  personal  as  the 
directors  may  deem  sufficient.  In  additon  thereto  the  defend- 
ant was  given  power  to  borrow  money,  buy  and  sell  exchange, 
bullion,  bank-notes,  government  stocks  and  other  securities. 
The  authority  here  given  to  buy  and  sell  exchange,  bullion, 
bank-notes,  government  stocks  and  other  securities  does 
not  embrace  or  include  speculative  contracts  in  cotton 
futures  any  more  than  it  does  hay,  oats,  provisions  or  dry 
goods.  The  exchange,  bullion,  bank-notes,  securities,  etc., 
authorized  are  those  of  fixed  value,  current  in  the  market  and 
not  subject  to  the  control  of  speculatoi*s.  Wliilst  the  buying 
and  selling  of  cotton  to  be  delivered  in  the  future,  may  not 
ordinarily  be  immoral  or  prohibited  by  any  statute,  it  is  not 
included  in  the  powers  given  to  the  defendant  by  its  charter. 
The  transaction  in  question  was  prejudicial  to  its  stockholders 
and  tended  to  endanger  and  destroy  the  safeguards  provided 
for  the  depositors.  The  stockholders  and  depositors  had  the 
right  to  have  their  funds  invested  in  accordance  with  the  provis- 
ions of  the  charter  and  the  Constitution  and  laws  of  the  state. 
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and  in  bo  far  as  this  right  was  violated  by  the  transaction  in 
question  it  was  a  misappropriation  of  the  funds  and  immoral. 

It  is  contended  that  the  defense  of  ultra  vires  is  not  avail- 
able in  this  case,  for  the  reason  that  the  contract  had  been 
executed  on  the  part  of  the  plaintiffs  and  that  the  defendant 
is  estopped  from  setting  up  the  defense.  In  the  case  of 
Whitney  Arms  Co.  v.  Barlow  (63  N.  Y.  62)  the  plaintiff 
was  a  corporation  organized  for  the  purpose  of  manufactur- 
ing every  variety  of  fire-anns  and  other  implements  of  war, 
^^and  all  kinds  of  machinery  adapted  to  the  construction 
thereof.  It  entered  into  a  contract  with  the  American  Seal 
Lock  Company  to  manufacture  and  deliver  10,000  locks. 
The  locks  having  been  delivered,  it  was  held  that  the  con- 
tract was  fully  executed  and  that  the  plea  of  ultra  vires 
would  not  prevail  as  a  defense  to  an  action  brought  to  recover 
the  contract  price.  We  do  not  question  the  role  thus  invoked. 
It  has  been  repeatedly  declared  in  other  cases,  as  for  instance, 
in  Parish  v.  Wheeler  (22  N.  Y.  494),  in  which  it  was  held 
that  a  railroad  company  having  purchased  and  received  a 
steamboat  could  be  compelled  to  pay  for  it,  although  the  power 
to  purchase  such  boat  was  not  included  in  its  charter.  But 
this  doctrine  has  no  application  to  executory  contracts  which 
are  sought  to  be  made  the  foundation  of  an  action,  or  to  con- 
tracts that  are  prohibited  as  against  public  policy  or  immoral. 
{Nassau  Bank  v.  Jon^s,  supra  /  P,  C,  cfe  S.  L.  i?.  Co.  v.  K. 
cfe  IL  B.  Co.,  131  U.  S.  371-389.) 

In  the  case  at  bar,  the  transaction  as  we  have  seen  was  not 
only  immoral  and  in  violation  of  the  rights  of  the  stockholders 
and  depositors,  but  the  defendant  had  received  nothing  by 
virtue  of  it.  The  cotton  had  been  purchased  by  the  plaintifb 
in  their  own  name,  they  taking  title  thereto  and  holding  il 
upon  the  defendant's  account.  It  was  purchased  under  the 
rules  of  the  Cotton  Exchange  of  the  city  of  New  York  in 
which  the  members  doing  business  therein  with  other  mem- 
bers act  as  principals  and  are  liable  as  such.  The  most  that 
can  be  claimed  is  that  they  held  the  cotton  or  the  contracts 
.  therefor  subject  to  the  call  or  order  of  the  defendant     There 
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had  been  no  delivery  of  any  cotton  or  property  of  any  kind, 
or  transfer  of  any  title  to  such  property  to  the  defendant. 
If  the  steamboat  had  never  been  delivered  to  the  railroad 
company  so  as  to  transfer  the  title  thereto,  or  if  the  10,000 
locks  had  never  been  delivered  to  the  American  Seal  Lock 
Company,  very  different  questions  would  have  been  presented 
in  the  cases  to  which  we  have  called  attention.  We  conse- 
quently are  of  the  opinion  that  under  the  circimistances  of  this 
case  the  defense  of  nltra  vires  is  still  available  to  the  defendant. 

The  claim  is  made  on  behalf  of  the  appellants  that  the 
defendant,  in  making  the  orders,  acted  as  an  agent  for  an 
undisclosed  principal,  and  is,  therefore,  liable  as  such.  If  the 
defendant  had  no  power  to  engage  in  the  business  as  principal 
we  do  not  understand  what  right  it  had  to  do  so  as  an  agent, 
but  conceding  that  it  was  an  agent  and.  that  the  orders  were 
made  for  and  on  behalf  of  Clopton  then  this  action  should 
have  been  brought  against  Clopton  instead  of  the  defendant. 
But  it  is  claimed  that  the  defendant  neglected  to  disclose  its 
principal  at  the  time  of  making  the  orders  and  for  that 
reason  it  is  liable;  but  if  it  neglected  to  disclose  its  principal, 
so  far  as  this  action  with  the  plaintiffs  is  concerned,  it  must  be 
regarded  as  principal  and  liable  as  such,  and  if  a  principal 
then  the  question  of  tdtra  vires  arises.  The  plaintiffs  cannot 
sustain  their  action  upon  the  two  theories,  for  they  lead  in 
different  directions.  They  cannot  proceed  upon  the  theory 
that  the  defendant  was  an  agent,  for  the  purpose  of  avoiding 
the  question  of  ultra  vires,  and  then  upon  the  theory  that  the 
defendant  was  a  principal,  for  the  purpose  of  establishing  a 
right  to  recover.  Undoubtedly  a  person  may  in  fact  be  an 
agent  and  still  bind  himself  as  a  principal,  but  if  he  is  pro- 
ceeded against  as  a  principal  he  is  entitled  to  all  of  the  rights 
and  privileges  that  the  law  gives  to  a  person  occupying  that 
position. 

We  consequently  are  of  the  opinion  that  the  judgment 
should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Nelson  K.  Hopkins,  Eespondent,  v.  Mary  A.  Ensign  et  al., 

Appellants. 

An  agreement  between  parties  interested  in  a  foreclosure  sale,  that  all  but 
one  shall  refrain  from  bidding,  and  permitting  that  one  to  become  the 
purchaser,  is  not  necessarily,  and  under  all  circumstances,  void  as  against 
public  policy.  If  the  primary  purpose  be,  not  to  suppress  competition, 
but  to  protect  the  rights  of  the  parties,  and  there  be  no  fraudulent  pur- 
pose to  injure  or  defraud  others  interested  in  the  result  of  the  sale, 
the  agreement  may  be  upheld. 

The  question  is  one  of  fact  to  be  determined  by  the  trial  court  upon  the 
evidence. 

In  an  action  to  foreclose  a  mortgage  in  which  the  defense  was  that  the  mort- 
gage was  obtained  by  duress  and  that  it  was  not  supported  by  a  valid  and 
legal  consideration,  it  appeared  that  W.,  the  mortgagee,  had  rendered 
a  large  amount  of  professional  services  for  H.,  the  surviving  partner 
of  the  firm  of  H.  &  E.,  for  which  no  compensation  could  be  compelled 
on  account  of  H.'s  insolvency.  A  mortgage,  executed  by  E.,  was  about 
being  foreclosed;  W.  proposed  to  bid  to  secure  his  claim;  E.*s  wife 
desired  to  obtain  title  to  the  property  for  the  amount  due  on  the  mort- 
gage, and  the  only  creditor  of  her  husband,  interested  in  the  foreclosure, 
was  willing  that  she  should  do  so.  She  thereupon  agreed  that  if  W. 
would  refrain  from  bidding  on  the  sale,  and  she  should  become  the  pur- 
chaser for  the  amount  necessary  to  satisfy  the  judgment,  she  would 
execute  to  him  her  bond  and  a  mortgage  on  the  premises  for  the  amount 
of  his  claim.  The  conditions  having  been  complied  with,  Mrs.  £. 
executed  the  bond  and  mortgage  as  agreed,  which  were  those  in  suit. 
The  referee  who  tried  the  case  found  as  facts  that  the  papers  were 
executed  intelligently,  without  duress  and  with  full  knowledge,  by  the 
mortgagor,  of  all  her  rights.  Held,  that  the  mortgage  was  for  a  full 
and  valuable  consideration,  and  that  plaintiff  was  entitled  to  the  usual 
judgment  of  fwreclosure  and  sale;  also,  field,  that  the  owner  of  the 
equity  of  redemption  could  not  attack  the  agreement,  in  this  action; 
that,  if  injured,  it  was  by  a  sale  of  the  land  for  less  than  its  value,  and 
her  remedy  was  an  application  to  set  aside  the  sale. 

(Argued  June  17,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  21,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 
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This  action  was  to  foreclose  a  mortgage  upon  real  estate  in 
the  city  of  Buffalo,  and  made  by  the  defendant  Mary  A. 
Ensign  to  Truman  C.  White,  to  secure  the  payment  of  $2,500 
and  interest,  and  by  said  White  assigned  to  the  plaintiff. 

The  material  facts  were  as  follows :  Charles  Ensign  died 
insolvent,  seized  of  the  property  in  q[ue8tion,  and  by  his  will 
devised  the  same  to  his  wife,  the  defendant  Mary  A.  Ensign,  for 
life.  The  premises  were  of  the  value  of  $35,000  and  upwards, 
and,  at  the  death  of  Charles  Ensign,  were  encumbered  by  a 
mortgage  held  by  one  Potter,  which  was  thereafter  foreclosed 
and  the  premises  decreed  to  be  sold.  The  amount  due  upon 
said  mortgage,  at  the  date  of  the  said  decree,  was  $16,225. 
George  W.  Holt  was  the  sole  executor  of  the  will  of  said 
Charles  Ensign,  and  the  surviving  partner  of  the  firm  com- 
posed of  himself  and  said  Ensign,  aud  one  Comeha  Hamilton, 
prior  to  the  commencement  of  the  foreclosure  action  had 
obtained  a  judgment  against  said  Holt  as  surviving  partner, 
for  $600,000,  and  had  commenced  an  action  to  subject  said 
premises  to  the  lien  of  said  judgment.  The  plaintiff  and  Tru- 
man C.  White  were  partners  in  business  as  attorneys  at  law, 
and,  as  such,  were  the  attorneys  for  Potter  in  the  foreclosure 
suit  above  mentioned.  Mr.  White  had  also  been  engaged  on 
behalf  of  said  Holt  in  numerous  business  and  professional 
transactions  growing  out  of  the  affairs  of  said  firm  of  Holt  & 
Ensign  in  which  he  had  rendered  a  large  amount  of  professional 
services,  and  for  which  he  had  received  no  compensation,  and 
for  which  compensation  could  not  be  compelled  from  said  Holt, 
on  account  of  his  insolvency.  The  parties  interested  in  the 
premises  at  the  time  of  the  sale  under  the  judgment  in  the 
Potter  foreclosure  action  were  Mr.  Potter,  the  plaintiff  in 
that  action,  Cornelia  Hamilton,  the  holder  of  the  judgment 
against  Holt  as  surviving  partner,  Mary  A.  Ensign,  as  the 
holder  of  a  life  estate  therein  and  the  defendant  May  Ensign, 
as  heir  at  law  of  said  Charles  Ensign.  Mary  A.  Ensign 
desired  to  become  the  purchaser  of  said  property  at  the  sale 
under  the  Potter  foreclosure  for  an  amount  sufficient  to  satisfy 
that  judgment,  and  Mrs.  Hamilton  had  consented,  so  far  as 
SicKELs— Vol.  LXXVII.        19 
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she  was  concerned,  to  permit  her  to  buy  the  property  at  tlie 
sale  for  the  amount  afpresaid,  and  to  carry  out  that  purpose 
Mrs.  Ensign  had  negotiated  a  loan  of  $18,000  from  a  savings 
bank,  and  Mr.  C.  A.  Sweet,  a  friend,  had  agreed  to  advance 
the  amount  necessary  to  be  paid  on  the  day  of  sale,  and  reim- 
burse himself  from  said  loan  when  made.  Mr.  White  also 
intended  to  attend  said  sale  and  bid,  not  merely  on  account 
of  his  client,  Mr.  Potter,  the  amount  necessary  to  satisfy  his 
judgment,  but  also  on  behalf  of  another  client,  one  Pratt, 
a  much  larger  amount,  if  necessary,  in  order  to  obtain  said 
property.  This  purpose  coming  to  the  knowledge  of  Mrs. 
Ensign,  it  was,  after  negotiations,  agreed  by  her  that  if  the 
said  White  and  Pratt  would  abstain  from  bidding  at  such 
sale,  and  if  thereby  the  premises  should  be  obtained  by  Mrs. 
Ensign  for  the  amount  necessary  to  satisfy  the  Potter  judg- 
ment she  would  execute  and  deliver  to  said  White  in  con- 
sideration thereof  the  bond  and  mortgage  set  forth  in  the 
complaint.  Neither  Pratt  nor  White  bid  at  such  sale,  and 
Mrs.  Ensign  thereupon  became  the  purchaser  of  the  prem- 
ises for  the  amount  due  in  the .  foreclosure  action,  and  there- 
after executed  and  delivered  to  said  White  the  bond  and 
mortgage  in  question. 

The  referee  found  as  a  fact  that  the  same  were  executed  by 
Mrs.  Ensign  intelligently,  without  duress,  and  with  full  knowl- 
edge of  all  her  rights,  and  for  a  good  and  valuable  considera- 
tion, and  as  a  conclusion  of  law  that  the  plaintiff,  as  assignee 
of  said  bond  and  mortgage,  was  entitled  to  the  usual  judgment 
of  foreclosure  and  sale. 

Further  facts  are  stated  in  the  opinion. 

Addhert  Moot  for  appellants.  White's  acts  in  relation  to 
the  transaction  of  exacting  the  bond  and  mortgage  in  suit  from 
the  mortgagor  was  oppressive,  unjust  and  wholly  without  a 
conscientious  regard  to  his  duties  as  an  attorney  in  the  prem- 
ises. {(yDonnel  v.  Lindsay^  7  J.  &  S.  523 ;  King  v.  Piatt, 
37  N.  Y.  155,  160;  HaU  v.  TIaUett,  1  Cox,  134;  II(yw€U  v. 
Bolter^  4  Johns.  Ch.  118 ;  In  re  Jamesy  8  Ves.  352 ;  Owen 
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V.  Fouikes,  6  id.  634 ;  Cme  v.  Carroll,  35  N.  Y.  388 ;  Hoyt 
V.  Martense,  16  id.  233.)  If  White  was  incapacitated  from 
purchasing  on  his  own  account,  he  could  not  purchase  in  any 
case  or  under  any  circumstances  by  or  afe  the  agent  of  a  third 
person.  {Ex  parte  Bennett,  10  Ves.  384 ;  Cowell  v.  Carroll, 
75  N.  T.  99,  100 ;  Burling  v.  King,  2  T.  &  C.  546 ;  Cadwell 
V.  Colgate,  7  Barb.  253,  257.)  The  rule  that  transactions 
between  attorney  and  client,  by  which  the  fonner  i^  benefited, 
will  be  set  aside  upon  an  action  brought  for  the  purpose,  unless 
clearly  shown  by  the.  attorney  to  have  been  either  just  or  fair, 
or  purely  voluntary  on  the  part  of  his  client,  applies  to  every 
relation  which  presupposes  an  ascendant  or  controlling  influence 
by  one  party  over  another.  {Mason  v.  Ring,  2  Abb.  [N.  S.] 
327 ;  Evans  v.  Nellis,  5  Den.  643 ;  Sea/t^s  v.  SJ^aeffer,  6  N.  Y. 
271,  274;  lin^seU  v.  Burtm,  66  Barb.  539 ;  Lj/on  v.  Mitchdl, 
36  N.  Y.  235 ;  66  Barb.  543.)  Plaintiff  cannot  claim  that  he 
would  be  in  any  manner  misled  or  injured  if  the  complaint  is 
ordered  amended  under  section  723  of  the  Code  of  Civil  Pro- 
cedure, for  the  reason  that  he  made  proof  of  the  illegality  of 
the  alleged  consideration  of  the  mortgage  himself,  and  seeks  to 
recover  thereon.  {Risely  v.  Wightynan,  13  Hun,  164;  Bank 
of  Havana  v.  Ma^ee,  20  N.  Y.  359 ;  Ilai*ris  v.  Tumhridge, 
83  id  92 ;  8  Abb.  [N.  C]  291.)  If  we  should  assume  for  a 
moment  that  these  parties  stood  upon  an  equality  and  that  this 
was  a  simple  agreement  between  them  that  one  should  abstain 
from  bidding  at  a  judicial  sale,  the  agreement  and  every  right 
sought  to  be  secured  thereunder  is  absolutely  void,  and  being 
so,  it  could  not  be  enforced  either  at  law  or  equity.  {People 
V.  Stephens,  71  N.  Y.  527,  545.)  Plaintiff  cannot  successfully 
maintain  the  position  that  Mrs.  Ensign  was  at  blame  in  the 
transaction.  {Browning  v.  Morris,  2  Camp.  790 ;  1  Story's 
Eq.  Juris.  300 ;  Oshom  v.  WiUiams,  18  Ves.  379 ;  Ford  v. 
IIa/mMt(m,  16  N.  Y.  293.)  The  bond  and  mortgage  were 
voidable  by  reason  of  the  undue  influence  exercised  over  the 
moi"tgagor,  and  of  duress.  {King  v.  Piatt,  37  N.  Y.  160 ;  2 
Story's  Eq.  Juris.  329 ;  Chitty  on  Cont.  214 ;  Schoener  v. 
Lissauer,  36  Hun,  100 ;  Eadie  v.  Slimmon,  26  N.  Y.   9 ; 
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Harris  v.  Carmody^  131  Mass.  51 ;  McPherson  v.  Coxe^  86 
N.  Y.  478,  479 ;  Ilaynes  v.  R^idd,  30  Hun,  238.;  Fislier  v. 
Bishop,  21  Wkly.  Dig.  575,  576;  Barry  r.  K  ln%.  Co.,  5» 
N.  Y.  587 ;  Scholey  v.  Mumford,  60  id.  498,  501 ;  Baldmiv 
V.  Z.,  etc,,  Co,,  74  id.  128-132;  Ilarrnony  v.  Bingham,  12 
id.  100 ;  Decker  v.  Morton,  1  Redf.  477 ;  Looinis  v.  Rucl\ 
56  K  Y.  462;  i^aT-r  v.  P/y^,  2  Ch.  Dec.  20;  .Sten/^/^  v. 
Jermne,  54  N.  Y.  480 ;  Bates  v.  iV.  F.  Ins.  Co,,  3  Johns. 
Cas.  238.) 

Truman  C  White  for  respondent.  The  defense  of  an 
illegal  consideration  is  not  pleaded  and  cannot  be  urged  on 
this  appeal.  (Code  Civ.  Pro.  §  500 ;  McKnping  v.  BuU,,  16 
K  Y.  297;  Dingledam  v.  T,  A.,  etc,  It  R.  Co.,  9  Bosw.  79; 
May  V.  Barra^,  13  Abb.  [N.  C]  384;  O' Toole  v.  Garo^n.  1 
Hun,  92;  Ilonegger  v.  Wettstein,  13  Abb.  [N.  C]  393;  94 
N.  Y.  252.)  The  purpose  tlien  of  giving  the  mortgage,  so  far 
as  Mr.  Osgoodby  was  concerned,  and  so  far  as  his  counsel  was 
acted  upon,  was  to  perpetrate  a  fraud  upon  the  mortgagee 
through  whose  concessions  his  client  was  enabled  to  secure  for 
herself  at  least  $20,000.  The  arrangement  was  solely  for  her 
benefit  and  advantage,  and  greatly  to  the  dis^vantage  of 
those  who  yielded  to  her  the  privilege  she  sought  (Green- 
hood  on  Pub.  Pol.  161,  162 ;  Bronner  v.  Appleby,  1  Sandf. 
158;  Moore  v.  Remington,  34  Barb.  427;  Evans  v.  Dravo, 
24  Penn.  St.  62;  Lyon  v.  Summers,  7  Conn.  399;  Ilartiey 
V.  MeAnulty,  4  Yates,  95 ;  Renhart  v.  Castator,  5  Bam. 
112;  KUUnger  v.  Reidenhauer,  6  S.  &  R  535;  Ilassain  v. 
Barrett,  115  Mass.  256.)  Ko  contract  not  to  bid  at  the 
Potter  foreclosure  sale  was  made  by  Mr.  Wliite,  yet  if  there 
had  been  it  would  not  constitute  a  defense  in  this  action 
even  if  the  facts  luui  been  pleaded.  {Marsh  v.  Russell, 
^^  N.  Y.  294;  Peojde  v.  Stephens,  71  id.  546;  Ryan  v. 
Dex,  34  id.  307.)  No  question  having  been  made  by  plea 
or  proof  as  to  the  bona  fides  of  the  plaintiff  in  taking  the 
assignment  of  the  mortgage  in  suit,  which  states  in  terms 
that  it  was  given  for  a  full  and  lawful  consideration,  the 
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plaintiff  is  entitled  to  recover  irrespective  of  equities  between 
tlie  mortgagor  and  mortgagee.  The  defendant  is  estopped 
from  denying  the  validity  of  the  mortgage.  (Moore  v.  3t.  N, 
Bank,  55  N.  Y.  41 ;  Weyh  v.  Boyeau,  85  id.  394 ;  Moore  v. 
We^tcoU,  22  Wkly.  Dig.  515;  Best  v.  Thiel,  79  K.  Y.  15; 
Mane  v.  Garrison^  83  id.  15 ;  Schenck  v.  O'Neill  23  Hun, 
200  ;  Payne  v.  Burnham^  62  X.  Y.  69  ;  Gottlieb  v.  Grhsler^ 
81  id.  57 ;  Iluhhardx.  Briggs,  31  id.  51 S  ;  Hoffl^r  v.  WestcoU, 
15  Hun,  243;  Morris  v.  Wood,  14  id.  196;  Johnson  v.  Par- 
malee.  Id.  398;  2  Pars,  on  Cont.  [6th  ed.]  789;  Jones  on 
Mort.  §  616.) 

Brown,  J.  The  defense  to  this  action  was  placed  upon  two 
grounds :  (1)  That  the  bond  and  mortgage  in  suit  was  obtained 
by  duress.  (2)  That  it  was  not  supported  by  a  valid  and  legal 
-consideration. 

The  referee  found  that  Mrs.  Ensign  executed  the  bond  and 
mortgage  "  intelligently  and  without  duress,  with  full  knowl- 
edge of  all  her  rights,"  and  as  there  was  ample  evidence  to 
support  that  conclusion,  the  exception  to  that  finding  need  not 
be  further  referred  to. 

The  lack  of  a  valid  consideration  to  support  the  contract  is 
said  to  result  from  the  agreement  on  the  part  of  the  mort- 
gagee not  to  bid  at  the  foreclosure  sale,  under  the  Potter 
mortgage,  and  it  is  contended  that  that  agreement  was  one  to 
prevent  or  suppress  competition  at  a  public  sale  and  was, 
therefore,  void  as  against  public  policy. 

There  is  authority  for  this  contention  in  many  of  the  older 
cases.  {Jones  v.  Caswell,  3  Johns.  Cas.  29  ;  Pool  in  v.  Ward^ 
6  Johns.  194;  Wilbur  v.  Ilatc,  8  id.  444;  Thompson  v. 
Pa  vies,  13  id.  112 ;  1  Story's  Eq.  Juris.  §  293.) 

But  the  rule  applied  in  these  cases  has  l)cen  very  materially 
modified  by  the  later  decisions  of  the  courts,  and  it  is  now 
settled  that  agreements  between  two  or  more  persons  that  all 
but  one  shall  refrain  from  bidding,  and  permitting  that  one  to 
become  the  purchaser,  are  not  necessarily  and  under  all  circum- 
stances void.    They  may  be  entered  into  for  a  lawful  purpose 
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and  from  honest  motives,  and  in  such  cases  will  be  upheld, 
and  they  will  not  vitiate  the  purchase  or  necessarily  destroy 
the  completed  contracts  to  which  they  refer  and  in  respect  to 
which  they  are  made.  {People  v.  Stephens,  71  N.  Y.  527- 
546 ;  Marsh  v.  Rtissdl,  66  id.  288 ;  Marie  v.  Garrison,  83  id. 
14r-28 ;  Myers  v.  Dorman,  34  Hun,  115 ;  Kearney  v.  Taylor^ 
15  How.  [U.  S.]  494;  WicJcer  v.  Hoppock,  6  Wall.  94;  Phip- 
pen  V,  Stkhney,  3  Mete.  384 ;  Maffat  v.  Ijarns,  103  Penn. 
266;  OarreU  v.  Moss,  20  111.  549  ;  N  Bk.  of  Metropohs  v. 
Spra^ue,  20  N.  J.  Eq.  159 ;  In  re  Carew,  26  Beav.  187.) 

It  was  said  in  Phippen  v.  Stichney :  "  When  such  an  agree- 
ment is  made  for  the  purpose  and  with  the  view  of  preventing 
fair  competition  and  by  reason  of  want  of  bidders  to  depress  the 
price  of  the  article  offered  for  sale  below  the  fair  market  value, 
it  will  be  illegal,  and  may  be  avoided  as  between  the  parties  as 
a  fraud  upon  the  rights  of  the  vendor.  But,  en  the  other 
hand,  if  the  arrangement  is  entered  into  from  no  such  frauds 
ulent  purpose,  but  for  the  mutual  convenience  of  the  parties 
and  for  a  reasonable  and  honest  purpose,  such  agreement  will 
be  valid  and  binding." 

The  rule  thus  stated  was  approved  by  this  court  in  Marsh 
V.  Russell. 

In  Mane  v.  Ga/rrison,  it  was  said  that  "  the  mere  fact  that 
an  arrangement  fairly  entered  into  with  honest  motives  for 
the  preservation  of  existing  rights  and  property  may  incident- 
ally restrict  competition  at  a  public  or  judicial  sale,  does  not, 
we  think,  render  the  arrangement  illegal.  The  question  of 
intent,  at  all  events,  is  one  for  the  jury  upon  the  whole  facts, 
as  they  shall  appear  at  the  trial." 

And  in  Wiclcer  v.  Hoppock,  Justice  Swayne,  speaking  for 
the  court,  said :  "The  validity  of  such  an  arrangement  dependa 
upon  the  intention  by  which  the  parties  are  animated,  and  the 
object  sought  to  be  accomplished.  If  the  object  be  fair — if 
there  be  no  indirection  —  no  purpose  to  prevent  the  competi- 
tion of  bidders,  and  such  is  not  the  necessary  effect  of  the 
arrangement  in  a  way  contrary  to  public  policy,  the  agreement 
is  unobjeptionable  and  will  be  sustained." 


1S90.]  Hopkins  v.  Ensign  et  al.  151 


Opinion  of  the  Court,  per  Brown,  J. 


It  would  be  impossible  to  distinguish,  in  their  facts,  many  of 
the  cases  I  have  cited  from  the  earlier  decisions  in  Johnson's 
Reports,  and  so  far  as  those  early  cases  lay  down  the  broad 
rule  that  every  agreement  of  which  the  consideration  is  the 
forbearance  of  bidding  at  a  public  sale  is  j}er  se  void,  they 
must  be  deemed  to  be  overruled,  and  the  extent  to  which  the 
doctrine  will  now  be  carried  seems  to  embrace  only  cases  of 
fraudulent  acts  and  combinations  having  for  their  object  to  sup- 
press fair  competition  at  the  sale  with  the  purpose  of  acquiring 
the  property  at  less  than  its  fair  value. 

The  courts  vnW  now  look  to  the  intention  of  the  parties,  and 
it  that  be  fair  and  honest,  and  the  primary  purpose  be  not  to 
suppress  competition  but  to  pnotect  their  own  rights,  and  there 
be  no  fraudulent  purpose  to  injure  or  defraud  others  interested 
in  the  result  of  the  sale,  the  agreement  may  be  upheld.  The 
question  is  one  of  fact  to  be  determined  by  the  trial  court 
ujx)n  the  evidence  before  it. 

We  have  then  in  this  case  to  inquire  as  to  the  character  of 
the  agreement  which  the  appellant  assails. 

Mr.  White,  the  mortgagee,  had  rendered  a  large  amount  of 
professional  services  to  the  surviving  partner  of  the  firm  of 
Holt  &  Ensign,  for  which  he  had  received  no  compensation, 
and  for  which  compeifsation  could  not  be  compelled  on  account 
of  Holt's  insolvency.  He  might  have  secured  the  amount  by 
bidding  at  the  sale,  and  expected  to  reimburse  himself  in  that 
way.  He  refrained  from  so  doing  on  account  of  Mrs.  Ensign's 
promise  to  pay  the  debt. 

It  was  her  desire  to  obtain  title  to  the  property  for  the 
amount  due  on  the  Potter  mortgage,  and  the  only  creditor  of 
her  husband's  estate,  who  appears  to  have  been  pecuniarily 
interested  in  that  estate,  was  willing  that  she  should  do  so.  If 
all  parties  interested  in  the  land  had  agreed  that  Mrs.  Ensign 
might  purchase  the  property  freed  from  their  claims  upon 
paying  to  White  the  amount  of  his  debt,  no  one  could  question 
the  legality  of  such  an  agreement.  Public  policy  would  not 
forbid  it,  and  no  one  being  injured  there  would  be  no  one 
who  could  complain. 
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Substantially  that  is  what  was  done.  Mrs.  Hamilton's 
attorney  made  the  arrangement  with  White  by  which  he 
refrained  from  bidding  in  consideration  of  receiving  security 
for  his  claim  and  he  testified  that  it  was  important  for  Mrs. 
Hamilton's  interests  that  some  compromise  should  be  made. 
Every  one  who  had  any  substantial  interest  in  the  land,  there- 
fore, consented  to  the  arrangement. 

We  are  of  the  opinion  that  this  agreement  was  not  illegal, 
although  it  had  the  effect  incidentally  to  prevent  competition 
between  White  and  Mrs.  Ensign. 

The  referee  has  not  found  that  the  intention  of  the  parties 
was  to  suppress  competition,  and  the  evidence  shows  that  such 
was  not  their  purpose.  Mrs.  Hamilton,  who  was  the  only  per- 
son who  would  have  benefited  by  such  competition,  consented 
to  the  arrangement. 

If  it  is  said  that  May  Ensign,  as  the  owner  of  the  legal  title 
to  the  land,  was  prejudiced  or  injured  by  the  agreement,  the* 
answer  is  that  if  she  was  she  cannot  attack  it  in  this  action. 
If  she  has  been  injured  it  was  by  the  sale  of  the  land  for  less 
than  its  value,  and  it  would  be  a  gross  perversion  of  a  salutary 
principle  of  law  to  permit  her,  while  acquiescing  in  the  pur- 
chase of  the  land  by  her  mother,  to  successfully  assail  the 
agreement  by  which  her  mother  was  enabled  to  acquire  the 
title.  If  this  defendant  has  cause  for  complaint,  her  remedy 
must  be  found  in  an  application  to  set  aside  the  sale  and  not 
in  this  action,  which  involves  only  the  validity  of  the  agree- 
ment and  the  parties  to  it 

There  is  no  analogy  between  such  an  agreement  as  we  are 
considering  and  one  made  to  suppress  bidding  when  a  con- 
tract for  the  performance  of  a  public  work  is  to  be  awarded 
to  the  lowest  bidder,  or  one  where  the  intention  is  to  have 
property  sell  for  less  than  its  real  value,  and  thus  deprive  those 
interested  therein  of  their  just  rights. 

The  first  class  are  justly  declared  void  on  grounds  of  public 
policy,  and  the  second  because  of  their  corrupt  purpose  and  the 
fraudulent  intent  of  the  parties  to  them. 

Here  there  was  no  corrupt  intent  and  no  illegality  in  White's 
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attempting  to  obtain  payment  or  security  for  that  which  was 
equitably  due. to  him,  and  there  was  no  valid  ground  for  the 
claim  that  his  purpose  w^as  injurious  to  those  interested  in  the 
sale. 

The  purpose  of  the  agreement  being  lawful,  and  the  motive 
of  the  parties  honest,  in  the  absence  of  a  finding  of  unlawful 
intent,  the  case  falls  within  the  principle  of  the  authorities 
cited. 

We  are  also  of  the  opinion  that  White's  relinquishment  of 
his  right  to  bid  at  the  sale  was  a  sufiicient  consideration  to  sup- 
port the  mortgage.  It  is  not  essential  that  the  consideration 
should  import  a  gain  or  loss  to  either  party.  If  the  party  in 
whose  favor  the  contract  was  made  foregoes  some  right  or 
benefit  it  is  sufficient 

In  the  eases  cited  from  Johnson's  Reports  {mprd)^  it  was 
conceded  by  the  learned  judges  who  held  that  the  agreements 
were  illegal,  that  in  other  respects  foregoing  the  right  to  bid 
was  a  valid  and  valuable  coneideration.  {Jones  v.  Caswell^  3 
Johns.  Cas.  29 ;  Thompson  v.  Davies^  13  Johns.  112  ;  Myers 
V.  Dormmi^  34  Hun,  115.) 

We  have  examined  the  other  points  made  by  the  appellant, 
but  there  are  none  which  require  further  discussion. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley,  J.,  not  sitting. 

Judgment  affirmed. 


LiNEAS  LeBabkon,  Appellant,  v.  Samuel  Baboock  et  al., 
Kespondents. 

Where  one  of  several  tenants  in  common  of  a  farm  (all  being  of  full  age) 
occupies  it  with  the  acquiescence  of  his  co-tenants  and,  in  the  usual  course 
of  husbandry,  takes  the  annual  products  thereof,  without  having  entered 
into  any  contract  in  respect  to  its  use,  and  without  having  ousted,  or 
denied  the  right  of,  any  of  his  co-tenants,  he  is  not  liable  to  account  to 
them  for  its  use  or  for  the  products  so  taken. 

When,  in  the  due  course  of  husbandry,  the  tenant  so  in  occupancy,  in  good 
faith,  severs  such  products  from  the  land,  he  becomes  the  sole  owner 
SioKELs— YoL.  LXXVII.        20      . 
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thereof,  and  a  co-tenant  by  taking  them  away  becomes  liable  to  him  in 
damages  for  conversion  thereof. 

L.  died  intestate  seized  of  a  farm  and  leaving  eleven  children.  Plaintiff, 
one  of  the  children,  was  administrator  of  his  father's  estate,  and  being 
in  possession  of  the  farm  sowed  a  portion  thereof  with  oats.  Upon  the 
farm  there  was  about  forty  acres  of  meadow.  Plaintiff  cut  the  oats  and 
the  grass  upon  about  fifteen  acres  of  the  meadow.  No  one  of  the  heirs 
but  plaintiff  had  bestowed  any  labor  on  the  farm.  Defendants  entered 
upon  the  farm  and  drew  away  the  oats  and  hay,  claiming  to  do  so  in  the 
right  and  by  the  direction  of  one  of  the  other  heirs.  Plaintiff  forbade 
the  removal  of  the  property,  but  admitted  the  right  of  any  of  his 
co-tenants  to  cut  or  take  his  or  her  share  of  the  standing  grass.  None 
of  the  co-tenants  had  ever  been  excluded  from  the  farm,  nor  had  the 
right  to  possess  or  enjoy  it  ever  been  denied  to  them  or  any  of  them. 
In  an  action  for  conversion,  held,  that  plaintiff  was  sole  owner  of  both 
the  oats  and  hay;  and  that  defendants  were  liable. 

LeBarron  v.  Babcock  (46  Hun,  598),  reversed. 

(Submitted  June  18,  1890;  decided  October  7,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  of  the  fiftli  judicial  departmeut,  made  December  30, 
1887,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  reversed  an  order  denying  a  motion  for  a 
new. trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

TF.  S,  Thrasher  for  appellant.  No  question  was  before  the 
General  Term  but  questions  of  law  based  upon  the  exceptions. 
{ITmmo/a  v.  StlUivell^  34  Hun,  180;  Sted?na7i  v.  Batchelder^ 
28  N.  Y.  S.  R.  437.)  The  plaintiff  was  in  possession  by  virtue  of 
his  own  right  as  a  tenant  in  common.  He  had  taken  possession 
of  a  certain  piece  of  meadow  land,  and  had  actually  severed  the 
growing  grass  as  his  portion,  and  was  in  the  lawful,  rightful 
possession  of  it  when  the  defendants  forcibly  took  it  from 
him.  Being  rightfully  in  possession,  he  could  not,  against  his 
will,  be  rightfully  ousted  by  a  co-tenant.  {King  v.  PhiUips^ 
1  Lans.  421 ;  Wood  v.  Phillips,  43  N.  Y.  152 ;  Stockwell  v. 
Phdps,  34  id.  366 ;  Trljyp  v.  Riley,  15  Barb.  333 ;  Fobes  v. 
Shattuck,  22  id.  568 ;    Ncwcomh  v.  Eagan^  2  Johns.  421.) 
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The  exceptions  raise  no  questions  here  as  to  the  propriety  of 
the  verdict  against  all  the  defendants  for  the  conversion  of 
the  oats.  The  answer  admits  the  taking  by  all  the  defend- 
ants, and  the  plaintiff  was  not  bound  to  bring  proof  of  that 
fact.  {Woffgoner  v.  MUlington^  8  Hun,  142;  LeRoy  v. 
Bond,  1  E.  D.  Smith,  169;   Smith  v.  Smith,  60  N.  Y.  161.) 

Morris  cJ&  Lambert  for  respondents.  The  court  erred  in 
charging  the  jury  "  that  the  plaintiff,  by  mowing  around  and 
severing  the  grass  upon  the  said  farm,  became  invested  with 
the  title  to  the  grass  by  such  act  of  severance,  and  that  he  was 
entitled  to  recover  the  full  value  of  the  same  though  a  co-ten- 
ant took  possession  thereof."  The  court  erred  in  further 
instructing  and  charging  the  jury  "  that  a  tenant  in  common, 
by  the  sowing  of  the  crop,  became  entitled  to  the  whole 
of  the  crop  to  the  exclusion  of  his  co-tenants."  (4  Kent's 
Comm.  370 ;  Van  Orman  v.  Phelps,  9  Barb.  500 ;  liussell  v. 
Allen,  13  N.  Y.  178 ;  Davis  v.  Lottich,  46  id.  397 ;  Miller  v. 
Miller,  7  Pick.  133 ;  Crn^ey  v.  Wright,  45  Barb.  262 ;  Mum^ 
ford  V.  Brown,  1  Wend.  53 ;  McMurray  v.  liowson,  3  Hill, 
70 ;  Oshurjie  v.  Sehenck,  18  Hun,  202 ;  Gilbert  v.  Diekerman^ 
7  Wend.  449 ;  Sheld(M  v.  Skifmer,  4  id.  525,  530 ;  Forbes 
V.  ShaUnck,  22  Barb.  568,  570;  LobdeU  v.  Stowell,  37 
How.  Pr.  88 ;  51  X.  Y.  70 ;  Tripj)  v.  liiley,  15  Barb.  335  ; 
Belts  V.  Zee,  5  Johns.  348 ;  Curtis  v..  Groat,  6  id.  168 ; 
Chandler  v.  Fdson.,  9  id.  362 ;  Babcock  v.  Gill,  10  id.  287.) 
The  damages  of  the  plaintiff  in  this  action  could  not  exceed 
two-elevenths  of  its  value.  {Neiolin  v.  Lyon,  49  N.  Y.  661 ; 
Russell  V.  Bxitterfield,  21  Wend.  301 ;  Chadwick  v.  LMmb, 
29  Barb.  518 ;  lihoads  v.  Wood,  41  N.  Y.  471 ;  Phillips  v. 
Wiedenhurg,  6  Bosw.  176 ;  Seaman  v.  Luce,  23  Barb.  240 ; 
Fitshu^h  V.  Weyman,  9  N.  Y.  559 ;  11  Hun,  239 ;  Brewster 
V.  SiUeman,  38  N.  Y.  428.) 

Follett,  Ch.  J.  March  19,  1882,  Lineas  LeBarron,  the 
elder,  died  intestate,  seized  of  a  farm  of  233  acres,  and  leaving 
eleven  children,  his  only  heirs,  one  of  whom  is  the  plaintiff, 
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and  another  is  the  wife  of  Alphonso  House,  one  of  the  defend- 
ants. The  plaintiff  was  tlie  administrator  of  his  father's 
estate,  and  being  in  possession  of  tlie.  farm  in  the  year  1885, 
he>.plowed  two  and  a  half  acres  of  land  and  sowed  it  to  oats. 
Upon  the  farm  there  was  about  forty  acres  of  meadow  land. 
In  August  of  that  year  he  cut  these  oats  and  also  the  grass 
on  about  fifteen  acres  of  the  meadow.  He  left  the  oats  in 
the  swath  to  dry,  and  the  hay,  which  had  been  partly  dried, 
he  had  raked  into  windrows.  No  one  but  the  plaintiff 
had  bestowed  any  labor  on  the  grain  or  hay,  or  on  the  farm 
whereon  they  grew.  These  products  being  in  this  situation, 
the  defendants  entered  in  the  night-time  and  drew  away  the 
oats,  and  entered  in  tlie  day-time  and  drew  away  the  hay, 
claiming  to  do  so  in  tlie  right  of  Mrs.  House  and  by  her 
direction.  The  plaintiff  forbade  the  removal  of  the  property, 
but  openly  admitted  the  right  of  any  one  of  his  co-tenants  to 
cut  and  take  his  or  her  share  of  the  standing  grass  from  thq 
meadow.  None  of  tlie  tenants  had  ever  been  excluded  from 
the  fann,  nor  had  the  right  to  possess  or  enjoy  it  ever  been 
denied  to  them,  or  to  any  one  of  them. 

This  action  was  brought  to  recover  the  value  of  the  hay  and 
oats  upon  the  theory  that  the  defendarlts  were  liable  in  trover, 
and  at  Circuit  it  was  held  that  they  were  so  liable,  and  the 
plaintiff  had  a  verdict  for  the  value  of  both,  but  their  values 
were  not  separately  assessed.  The  judgment  entered  upon 
the  verdict  was  reversed  at  General  Tenn,  where  it  was  held 
that  the  plaintiff  was  the  sole  owner  of  the  oats,  and  could 
recover  their  value,  but  that  he  was  a  mere  tenant  in  common 
of  the  hay,  and  could  not  recover  its  value  of  his  co-tenant 
who  had  carried  it  away. 

The  oats  and  hay  were  personal  chattels,  the  former  being 
such  before  as  well  as  after  they  were  cut,  and  the  latter 
became  such  when  severed  from  the  meadow.  (2  Steph.  Com. 
[8th  ed.]  212.)  If  they  were  owned  in  common  by  the  plain- 
tiff and  Mrs.  House  it  was  not  a  conversion  in  law  for  the 
defendants,  acting  by  her  (a  co-tenant's)  authority,  to  merely 
draw  tlie:n  away.     {Carr  v.  Dodge^  40  N.  H.  404;  BaUmi  v. 
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Hale,  47  id  347 ;  BusseU  v.  Alien,  13  K  Y.  173;  ZobdeU  v. 
Stoxi}ea,  51  id.  70;  Freem.  on  Co-tenants,  §  306.)  But  if  the 
plaintiff  owned  the  products  in  his  own  right,  then  the  defend- 
ants' act  in  carrying  them  away  was  a  conversion  in  law,  and 
they  are  liable  for  the  damages. 

When  one  of  several  tenants  in  common  "of  a  farm  (all  being 
of  full  age)  occupies  it  and  has  taken,  in  tlie  usual  course  of 
husbandry,  the  annual  products  thereof  without  having  entered 
into  any  contract  in  respect  to  its  use  and  without  having 
ousted  or  denied  the  rights  of  any  of  his  co-tenants,  he  is  not 
liable  to  account  to  them,  or  to  any  one  of  them,  for  its  use, 
or  for  the  products  so  taken.  (  Woolever  v.  Kiiwpp,  18  Barb. 
265  ;  WUcox  v.  WUcox,  48  id.  327 ;  Dresner  v.  Dresser,  40  id. 
300 ;  Roseboom  v.  Roseboom,  15  Hun,  309  ;  81  N.  Y.  358  ; 
'Zkvpp  V.  Miller,  109  id.  51,  57 ;  Henderson  v.  Eason,  17  Ad. 
&  El,  701 ;  4  Kent's  Comm.  369 ;  Freem.  on  Co-tenants,  §  286.) 
The  judgments  which  hold  that  a  tenant  in  common  of  farm- 
ing land,  who,  while  in  peaceable  possession,  takes  and  uses  tlie 
products  which  have  grown  while  so  in  possession  is  not  liable 
to  account  for  their  value  to  his  co-tenant,  rest  necessarily  on 
the  assumption  tliat  he  becomes  the  sole  owner  of  such  pro- 
ducts ;  for  if  a  tenant  in  common  of  a  chattel  uses  it  up  or 
sells  it  for  his  own  exclusive  benefit  without  the  express  or 
implied  assent  of  his  co-tenants,  he  is  liable  to  them  for  its 
conversion.  (  Wilson  v.  Reed,  3  Johns.  175  ;  Nowlen  v.  Colt, 
6  Hill,  461 ;  Dychman  wValiente,  42  ?f.  Y.  560 ;  Freem.  on 
Co-tenants,  §§  307, 308.)  When  a  co-tenant  of  such  lands  peace- 
ably takes  the  products  grown  during  his  possession,  there  comes 
a  time  when  he  is  vested  witli  the  sole  title  which  cannot  be 
later  than  when  in  the  due  course  of  husbandry  they  are  peace- 
ably and  in  good  faith  seveied  by  him  from  the  common  estate 
on  which  they  were  grown.  If  they  do  not  then  become  the 
individual  property  of  the  co-tenant  who  grew  and  severed 
them,  it  is  difiicult  to  see  what  subsequent  act  he  could  per- 
form which  would  vest  him  with  the  title.  Storing  the  hay 
and  grain  in  a  bam  would  not  strengthen  his  title,  and  unless 
it  becomes  perfect  when  the  products  are  severed,  a  co-tenant 
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out  of  possession  can  lie  by  and  permit  the  one  in  possession 
to  rear  and  prepare  crops  for  market  and  then  peaceably  take 
them  whenever  or  wherever  he  can,  or,  under  certain  circum- 
stances, of  the  purchaser,  so  long  as  the  property  can  be 
traced.  Tliis  would  not  be  a  convenient  nor  an  equitable  rule, 
and  we  find  no  authority  which  justifies  the  court  in  declaring 
it  to  be  the  legal  one. 

The  plaintiff,  having  in  the  due  course  of  husbandry  grown 
and  severed  the  grass  and  oats  while  being  with  the  acqui- 
escence of  his  co-tenants  legally  and  peaceably  in  possession 
of  the  land  whereon  they  grew,  became  the  sole  owner  of 
them,  and  the  defendants,  by  taking  them  away,  became  liable 
for  their  value.  {CalKmin  v.  Curtis^  4  Mete.  413 ;  Brmcn  v. 
Wellington,  106  Ma^s.  318 ;  Bird  v.  Bird,  15  Fla.  424 ; 
Iferiderson  v.  Eason,  17  Ad.  &  El.  701 :  1  Dom.  Civ.  Law 
XCushing's  ed.],  952.) 

The  order  should  be  reversed  and  judgment  entered  on  the 
verdict  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Order  reversed  and  judgment  aflirmed. 


Jacob  I.  Houseman,  Respondent,  x\  William  H.  J.  Bodink, 

Appellant. 

Plaintiff  and  defendant  were  co-sureties  on  the  bond  of  A.,  biother  of 
defendant,  as  administrator.  A.  having  appropriated  to  his  own  use, 
moneys  of  the  estate,  plaintiff  loaned  to  him  half  the  amount  so  appro- 
priated and  defendant  executed  to  him  a  bond  and  mortgage  for  a  sum 
equal  to  the  other  half,  under  an  understanding  that  it  was  not  to  be 
assigned  or  used  in  any  manner,  save  as  a  voucher  in  his  favor  as  admin- 
istrator. The  loan  not  having  been  paid,  plaintiff  instituted  proceed- 
ings to  secure  his  release  and  discharge  as  surety.  In  order  to  induce 
plaintiff  to  abandon  his  proceedings  and  to  remain  as  surety,  A.,  pursu- 
ant to  an  arrangement  between  the  parties,  executed  to  plaintiff  an 
assignment  of  said  bond  and  mortgage.  Annexed  to  it  was  a  writ- 
ing, signed,  sealed  and  acknowledged  by  defendant,  consenting  to  the 
assignment,  and  for  a  consideration  expressed,  covenanting  and  agreeing 
that  the  bond  and  mortgage  were  good,  valid  and  subsisting  securities 
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for  the  amount  secured  thereby;  that  no  part  of  it  has  been  paid  op 
satisfied:  and  that  there  were  no  offsets  or  counter-claim  against,  or 
defense  of  any  kind  to  the  same.  Plaintiff  thereupon  abandoned  his 
proceedings.  In  an  action  to  foreclose  the  mortgage,  held^  that  the 
practical  effect  of  the  instrument  so  executed  by  defendant  was  the 
<n«ation  of  a  valid  and  effectual  bond  and  mortgage  given  for  a  good 
•consideration,  and  so,  as  against  the  mortgagor,  plaintiff  was  entitled  to 
a  judgment  of  foreclosure. 

(Argued  June  18,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1888,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  given  by 
the  defendant  William  H.  J.  Bodine  to  Albert  Bodine,  and 
by  liim  assigned  to  the  plaintiff. 

The  defense  interposed  was  that  the  mortgage  was  wholly 
without  consideration,  of  which  fact  the  plaintiff  had  full 
knowledge,  prior  to  the  assignment  thereof  to  him.  Annexed 
to  the  assignment,  at  the  time  of  the  delivery  thereof  to  the 
plaintiff,  was  a  writing  signed,  sealed  and  acknowledged  by 
the  defendant  William  H.  J.  Bodine,  which  reads  as  follows  : 
**  Know  all  men  by  these  presents,  that  I,  William  H.  J. 
Bodine,  the  mortgagor  named  in  the  mortgage  to  Albert 
Bodine,  administrator,  etc.,  dated  November  17, 1879,  recorded 
in  Richmond  county  clerk's  office,  in  Liber  104,  page  335, 
December  16,  1879,  described  in  the  foregoing  assignment 
thereof  do  hereby  consent  to  the  execution  and  delivery  of 
tiiotsaid  foregoing  assignment  of  said  mortgage,  and  the  bond 
accompanying  the  same,  by  said  mortgagee  to  Jacob  I.  House- 
man, and  in  consideration  of  one  dollar  to  me  paid  in  hand 
by  said  ^Houseman,  the  receipt  whereof  is  hereby  acknowl- 
edged, I  covenant,  stipulate  and  agree  with  said  Houseman 
that  the  said  bond  and  mortgage  are  good,  valid  and  subsisting 
securities  for  the  principal  sum  of  $7,500,  and  interest  thereon 
from  the  17th  day  of  November,  1879,  no  part  of  which  has 
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been  paid  or  satisfied,  and  there  are  no  offsets  or  counter- 
claims against  the  same,  and  I  have  no  defense  of  any  kind 
to  said  bond  and  mortgage."  The  circumstances  surrounding, 
and  which  led  to,  the  making  and  delivery  of  the  bond  and 
mortgage,  and  induced  the  subsequent  assignment  to  this 
plaintiff  and  his  acceptance  thereof  are  as  follows:  The 
plaintiff  and  defendant  mortgagor  were  sureties  upon  the 
bond  of  Albert  Bodine,  as  administrator  of  Mary  Bodine- 
Albert  appropriated,  to  his  own  use,  moneys  of  the  estate 
amounting  to  about  $15,000.  At  his  request  the  plaintiff 
loaned  him  $7,500.  And  the  co-surety,  William  H.  J.  Bodine, 
a  brother  of  Albert,  made  and  delivered  to  him  the  bond  and 
mortgage  in  question  for  $7,500,  upon  the  understanding,  never- 
theless, that  it  should  not  be  assigned,  or  in  any  manner  used, 
except  as  a  voucher  or  evidence  in  his  favor  b&  administra- 
tor. Albert  failing  to  repay  the  loan,  the  plaintiff  instituted 
proceedings  in  surrogate's  court  to  secure  his  release  and  dis- 
charge as  surety  upon  the  bond  of  Albert  as  administrator. 
The  steps  taken  in  that  direction  resulted  in  the  granting  of 
an  order  by  the  surrogate's  court  that  the  administrator  render 
and  file  an  account  on  or  before  the  15th  day  of  January, 
1884,  or  that  an  attachment  as  for  contempt  issue  against  him. 
William  IT.  J.  Bodine  and  Albert  having  failed  in  their 
attempt  to  persuade  the  plaintiff  to  abandon  such  proceedings, 
Albert  offered  to  assign  to  him  the  bond  and  mortgage  in 
controversy.  Plaintiff  had  been  informed  by  the  mortgagor 
personally  that  Albert  had  no  right  to  dispose  of  them,  and 
he  declined  to  take  an  assignment.  Thereafter,  in  order  to 
prevent  a  further  prosecution  of  the  proceedings,  and  to 
induce  the  plaintiff  to  continue  on  the  bond  as  surety,  Albert 
executed  an  assignment  of  the  bond  and  nlortgage  to  the 
plaintiff,  and  the  defendant  William  II.  J.  Bodine  executed 
the  foregoing  consent,  wherein  he  covenanted  and*  agreed 
that  such  bond  and  mortgage  were  valid  and  subsisting 
liens  and  securities,  and  that  he  had  no  defense  thereto. 
The  plaintiff  thereupon,  and  on  the  day  designated  for  the 
issue  of  an  attachment  against  Albert,  in  the  event  of  hi& 
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&ilure  to  file  an  account,  accepted  the  assignment  upon  the 
express  agreement  that  the  pending  proceedings  in  surrogate's 
court  should  be  abandoned,  and  the  plaintiff  remain  a  surety 
upon  the  administrator's  bond. 

A.  li.  Dyett  for  appellant.  The  certificate  of  the  appellant 
did  not  and  could  not  in  any  event  create  any  estoppel  in  pais 
against  him,  no  matter  what  consideration  there  was  between 
the  plaintiff  and  Albert  Bodine  for  the  assignment,  because 
the  plaintiff  knew  all  the  facts,  and  so  knew  the  truth,  and 
that  the  certificate  was  false.  (3  Hill,  22l ;  5  Den.  157 ;  Law- 
rence V.  Brovmuf  5  N.  Y.  394,  401 ;  livtchins  v.  ITebbard^  34 
id.  27;  JeweU  v.  Miller,  10  id.  402 ;  Pluinh  v.  C.  Im.  Co.^  IS 
id.  394 ;  Payne  v.  Bumlumi,  62  id.  69  ;  Baker  v.  JJ.  M.  Z. 
Tfis,  Co.,  43  id.  283.)  The  bond  and  mortgage  being  choses  in 
action,  non-negotiable,  and  past  due  when  assigned  to  the  plain- 
tiff, and  in  addition,  as  he  knew  all  the  facts,  and  that  they 
were  invalid  in  the  hands  of  the  mortgagee,  no  consideration, 
however  full  or  valuable,  as  between  him  and  the  mortgagee, 
would  be  sufficient  to  entitle  him  to  recover  thereon  or  get 
any  better  title  than  the  mortgagee  had.  (64  N.  Y.  220 ;  79 
id.  29,  30 ;  97  id.  581,  584.)  The  plaintiff  did  not  prove  any 
such  consideration.  He  attempted  to  prove  that  the  considera- 
tion for  the  assignment  was  the  discontinuance  of  his  proceed- 
ing against  Albert  Bodine,  as  administrator.  The  proceeding 
was  never  discontinued.  {Averill  v.  Patterson,  10  N.  Y.  502.) 
The  proceeding  not  having  been  discontinued,  the  considera- 
tion for  the  assignment  of  the  bond  and  mortgage  failed. 
(  Van  Camper  v.  Ford,  15  N.  Y.  S.  R.  310 ;  Gildersleeve  v. 
P.,  etc.,  P.  P.  Co.,  16  Wkly.  Dig.  128.)  The  bond  and  mort- 
gage were  not  received  in  payment  of  Albert  Bodine's  indebt- 
edness to  the  plaintiff,  but  simply  as  a  security  therefor. 
{BenneUv.  BucKan,  76  N.  Y.  388,  390;  Phelps  v.  Vlscher, 
50  id.  69,  72 ;  A.  C.  Bank  v.  ITtinsicker,  72  id.  257,  258 ; 
Code  Civ.  Pro.  §  99.)  But  if  the  plaintiff  attempts  to  or  can 
now  rely  to  any  extent  or  for  any  purpose  upon  any  express 
or  implied  agreement  that  the  plaintiff  should  extend  the  time 
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for  Albert  Bodine  to  file  his  accounts,  there  having  been  no 
agreement  for  any  definite  extension,  it  is  unavailing.  (Drajyer 
V.  Itoineyn,  18  Barb.  166;  D(yrlm\.  v.  ChHstie,  39  id.  610; 
Thompson  v.  Ilall^  45  id.  214;  A,  C\  BanJcW  IIun»icker^  72 
X  Y.  257,  258 ;  39  Barb.  613 ;  Taylor  v.  AUen,  36  id.  294  ; 
Reynolds  v.  Ward^  5  Wend.  501 ;  Ba^ih  of  Utica  v.  Ives^  17 
id.  501 ;  A.  ^\  Bank  v.  FranUin,  55  N.  Y.  238;  Myers  v. 
Welles,  5  Hill,  463;  FeUows  v.  Pre7itiss,  3  Den.  512;  Hart 
v.  Hudson,  6  Duer,  294;  ^\  T.  F.  Co.  v.  De  Wolf,  3  Bosw. 
86;  MicUes  v.  Colvm,  4  Barb.  304;  Clark  v.  Fli,  3  Sandf. 
€h.  166 ;  West  v.  A.  F.  Bh,  44  Barb.  175 ;  Wardell  v.  IlmoelJ. 
1)  Wend.  170.)  The  court  erred  in  admitting  evidence  of 
conversations  between  Albert  Bodine  and  his  attorney,  Mr. 
Townley,  with  Mr.  Stafford,  the  plaintiffs  attorney,  concern^ 
'ing  the  bond  and  mortgage  and  its  validity  and  its  assignment 
to  the  plaintiff.  {Foote  v.  Beecher,  78  N.  Y.  155, 157 ;  Norton 
V.  Mallory,  63  id.  434,  438  ;  Anderson  v.  R,,  etc,,  R.  R.  Co,, 
54  id.  334,  341,  342 ;  WarraU  v.  Parjnalee,  1  N.  T.  519-521 ; 
jYartm  v.  .Y.  Y.,  etc.,  R.  R.  Co.,  103  N.  Y.  624.)  The  bond 
and  mortgage  being  executed  to  Albert  Bodine,  as  administra- 
tor, etc.,  of  Mary  A.  Bodine,  deceased,  and  that  fact  appearing 
on  their  face,  whatever  right,  title  or  interest  he  had  in  them 
was  as  such  administrator,  and  he  had  no  power  or  authority, 
even  with  the  consent  of  the  appellant,  to  assign  them  to  the 
plaintiff  to  pay  or  secure  his  individual  indebtedness  to  the 
latter.  {Sheridan  v.  Mayor,  etc,,  68  N.  Y.  30,  31,  32 ;  St/>ne 
V.  Frost,  61  id.  614,  615 ;  Durgin  v.  Ireland,  10  K  Y.  322  ; 
Le Barron  v.  L,  I,  Bank,  53  How.  Pr.  286 ;  Powers  v.  Powers, 
48  id.  389 ;  Colt  v.  T/imier,  9  Cow.  320 ;  Williams  on  Exrs.  840, 
841, 842 ;  Sutherland  v.  Brush,  7  Johns.  Ch.  21 ;  Fieik  v.  Schef 
felln,  Id.  153;  IlaU  v.  Erwin,  60  Barb.  349 ;  66  N.  Y.  649.) 

Sidney  F,  Rawson  for  respondent.  Cases  which  hold  sub- 
stantially that  an  estoppel  cannot  work  in  favor  of  a  usurious 
lender  against  a  borroM'er,  have  no  ap])lication  to  a  case  like 
the  one  in  hand.  {Jlinrnan  v.  Moulton,  14  Johns,  466 ; 
Smith  V.  Weed,  20  Wend.  184;  Hilliard  v.  Austin,  17  Barb. 
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141 ;  Seaman  v.  Seamo/ii^  12  Wend.  381 ;  Stuart  \.  McGui/n, 
1  Cow.  99 ;  Watson  v.  Randal^  20  Wend.  201 ;  MacLaren  v. 
Percival,  102  K  Y.  675 ;  Whitew.  H<yyt,  73  id.  511 ;  Bechwith 
V.  BrackeU,  97  id.  53 ;  Fay  v.  O'NeiU,  36  id.  1.)  Where  all 
the  facts  and  circumstances  surrounding  a  transaction  tend  to 
impeach  a  witness,  he  may  be  disbelieved  although  uncontrar 
dieted.  (Simson  v.  Satterlee,  6  Hun,  305  ;  64  N.  Y.  657 ; 
Elwood  V.  TT.  II  T.  Co,,  45  id.  549,  554 ;  Sheridan  v.  Meyer, 
8  Him,  427 ;  2  id.  43 ;  Beclcer  v.  Koch,  104  N.  Y.  394.) 

Parker,  J.  We  think  the  plaintifPs  right  to  enforce  the 
mortgage  may  rest  upon  the  agreement  of  the  defendant, 
and  his  intention,  founded  upon  it,  to  give  it  effect  in  the 
hands  of  the  plaintiff,  inasmuch  as  it  is  supported  by  a  good 
consideration. 

Tliere  was  sufficient  consideration  to  support  an  agreement 
in  the  relinquishment  by  the  plaintiff  of  his  right  to  proceed 
against  Albert.  And  the  trial  court  has  found  upon  evidence 
to  support  it  that  such  was  the  consideration  of  the  agreement 
which  induced  the  plaintiff  to  accept  the  assignment. 

Had  the  defendant  for  such  a  consideration  executed  and 
delivered  to  the  plaintiff  a  bond  and  mortgage  for  $7,500,  its 
validity  in  the  mortgagee's  hands,  and  his  right  to  enforce  it, 
would  not  admit  of  controversy. 

Instead  of  taking  that  course  the  mortgagor  executed  the 
agreement  before  us,  in  which  he  not  only  consented  to  the 
assignment,  but  in  addition  covenanted  that  there  was  due  and 
unpaid  on  the  bond  and  mortgage  the  full  amount  purporting 
to  be  secured  thereby.  This  was  in  legal  effect  a  promise  to 
pay  to  the  assignee  the  moneys  secured  by  it.  {Eder  v.  Bouse, 
15  Wend.  218.)  And  this  proposition  might  be  given  appli- 
cation in  support  of  the  judgment,  were  it  not  tliat  we  prefer 
to  rest  our  decision  upon  the  broader  ground  that  the  practical 
effect  of  the  agreement  was  the  creation  of  a  valid  and  effectual 
bond  and  mortgage.  Here  was  a  bond  and  mortgage  made 
for  a  given  purpose.  That  purpose  had  in  part  been  accom- 
plished when  the  parties  to  it  determined  to  make  still  further 
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use  of  it.  For  a  valuable  consideration  it  was  assigned  to  the 
plaintiff,  and  thereby  he  acquired  title.  Had  it  been  done 
without  the  consent  of  the  mortgagor  it  could  not  have  availed 
him.  But  the  mortgagor  consented,  and  in  writing.  He  did 
more,  he  covenanted  that  the  whole  amount  secured  by  the 
bond  and  mortgage  was  due  and  owing  thereon.  And  from 
this  instrument  it  is  apparent  that  it  may  be  assumed  to  liave 
been  the  intention  of  the  parties  that  these  securities  should 
first  have  a  valid  inception  in  the  hands  of  the  plaintiff. 

That,  as  between  themselves,  the  intent  of  the  parties  must 
govern  and  be  allowed  to  give  force  and  effect  to  the  bond 
and  mortgage  in  the  hands  of  the  plaintiff  is  established  by 
authority. 

In  Purser  v.  Anderson  (4  Edw.  Ch.  17),  the  court  consid- 
ered the  question  whether  a  bond  and  mortgage  which  had 
been  paid,  and  thereby  became  satisfied  and  "a  dead  letter'* 
in  the  hands  of  the  mortgagee,  could  be  assigned  so  as  to  be 
of  any  effect  or  avail  to  tlie  assignee.  It  was  held  that  "  with 
the  assent  and  concurrence  of  the  mortgagor  it  could  be 
assigned,  and  in  the  hands  of  an  assignee  for  value  it  would 
be  available  as  against  the  mortgagor  and  mortgagee." 

This  proposition  was  cited  with  approval  in  Hay  v.  JSram- 
hall  (19  N.  J.  Ch.  563). 

In  Ilvhhell  V.  Bkike^lee  (71  N.  Y.  63)  it  was  held  that  if 
the  mortgagor  pay  tlie  mortgagee  the  amount  secured  by  the 
mortgage,  yet  if  it  was  agreed  at  the  time,  and  payment  was 
received,  on  the  condition  that  the  mortgage  should  be  kept 
alive  and  transferred  to  another  creditor  of  the  mortgagor, 
such  an  agreement  would  have  been  valid,  and  the  payment 
would  not  have  extinguished  the  mortgage. 

As  between  themselves  in  such  case,  whether  or  not  the 
mortgage  retain  life  is  determined  by  the  intent  of  the  parties. 
{Cody  V.  M.  Bank^  14  N.  Y.  S.  R.  99 ;  Champney  v.  Coapey 
32  N.  Y.  543.) 

The  judgment  should  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 
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Henry    Martin    as    President,    etc.,    Eespondent,   v.         

The  Niagara  Falls  Paper  Manufacturing  Company 
et  aL,  Appellants. 

Under  the  provision  of  the  General  Manufacturing  Act  (§  2,  chap.  40, 
Laws  of  1848,  as  amended  by  chap.  517,  Laws  of  1864,  and  chap.  481, 
Laws  of  1871),  authorizing  a  corporation  organized  under  it  to  secure 
any  debt  "contracted  by  it  in  the  business  for  whicli  it  was  incorpo- 
rated," by  mortgage,  provided  '*  the  \NTitten  assent  of  stockholders,  own- 
ing at  least  two-thirds  of  the  capital  stock  of  such  corporation  shall 
first  be  filed,"  where  the  requisite  consent  is  given,  although  not  filed 
before  the  execution  of  the  mortgage,  and  no  rights  of  other  creditors 
intervene,  this  is  a  sufficient  compliance  with  the  statute  to  make  the 
mortgage  valid  in  this  respect  as  against  the  company  and  its  stockholders. 

If  the  officers  or  trustees  of  a  manufacturing  corporation  do  an  unauthor- 
ized act,  or  incur  indebtedness,  which  would  not  create  a  corporate 
liability,  the  stockholders  may  subsequently  ratify,  and  so,  validate  the 
transaction. 

There  is  nothing  mcUum  in  9e  or  malum  prohibitum  in  the  loaning  of  its 
credit  by  such  a  corporation,  and  where  accommodation  paper  has  been 
executed  in  its  name  by  its  president,  and  the  transactions  have  been 
ratified  by  the  stockholders,  and  no  other  rights  intervene,  they  are  thus 
validated  and  may  be  enforced  against  the  corporation. 

W.,  the  president  of  defendant,  a  corporation  organized  under  the  General 
Manufacturing  Act  (Chap.  41,  Laws  of  1848,  as  amended  by  chap.  517, 
Laws  of  1864,  and  chap.  481,  Laws  of  1871),  was  also  its  general  man- 
ager and  financial  agent ;  he  owned  more  than  two-thirds  of  the  stock, 
managed  all  its  business,  and  for  many  years  there  had  been  no  meeting 
of  stockholders  for  the  election  of  officers.  Thfe  giving  of  notes  was  a 
frequent  occurrence  in  the  management  of  its  affairs  and  was  justified 
by  the  nature  of  its  business.  The  company  kept  no  separate  bank 
account,  but  its  banking  business  was  done  through  an  account  kept  in 
the  name  of  W.,  in  which  was  deposited  its  moneys  and  those  belonging 
to  him  individually,  and  from  it,  on  the  individual  checks  of  W.,  was 
paid  its  indebtedness.  Plaintiff,  with  whom  such  account  was  kept,  dis- 
counted various  notes  signed  by  W.,  as  defendant's  president,  the  pro- 
ceeds of  which  were  deposited  and  credited  in  said  account,  and  were 
drawn  out  on  W.'s  checks.  One  of  defendant's  by-laws  required  its  sec- 
retary to  sign  all  obligations  of  the  company.  This  never  had  been 
enforced  and  was  unknown  to  plaintiff.  Subsequently  to  secure,  among 
other  things,  all  notes  which  had  been  given  by  the  company,  and  any 
or  all  of  its  indebtedness  by  it  to  the  bank,  a  mortgage  upon  its  real 
estate  was  executed  to  the  bank.     In  an  action  to  foreclose  the  mort- 
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gage,  Iveld,  that  the  giving  of  notes  in  the  name  of  defendant  for  money 
borrowed  was  not  only  within  the  apparent  scope  of  W.'s  authority,  but 
that  the  long  period  he  had  been  permitted  without  interference  to 
manage  its  affairs,  justified  the  inference  that  it  was  within  his  actual 
authority,  that  the  presumption  was  the  notes  were  given  in  the  com- 
pany's business,  and  for  its  benefit,  and  the  burden  of  proving  the  con- 
trary rested  upon  the  defendant;  that  the  fact  tlie  notes  were  credited  to 
the  account  of  "W.,  and  drawn  out  on  his  checks  did  not,  under  the 
circumstances,  change  or  affect  the  presumption;  and  so,  the  evidence 
justified  a  finding  that  the  debt  was  contracted  in  the  business  of  the 
company,  and  the  mortgage  was  enforceable  for  its  payment. 

Said  notes  were  renewed  from  time  to  time;  subsequently,  in  pursuance 
of  a  written  agreement  between  the  company  and  the  bank,  new  notes 
were  discounted,  and  with  the  proceeds  the  old  notes  were  paid  and 
delivered  up.  The  agreement  recited  the  indebtedness  of  the  company 
upon  certain  notes,  a  list  of  which  was  attached,  and  included  those 
executed  before  the  making  of  tile  mortgage,  which  amounted  to  more 
than  the  sum  secured  thereby.  The  agreement  also  recognized  the 
authority  of  W.,  as  president,  to  bind  the  company  in  all  previous 
transactions  between  the  parties,  that  he  had  express  authority  to  make 
and  execute  promissory  notes  for  it,  that  notes  so  made  w^ere  to  be 
held  and  conclusively  deemed  for  the  benefit  of  the  company  and  that 
it  was  liable  upon  all  s^ich  paper  held  by  the  bank.  This  agreement 
was  executed  by  W.,  on  behalf  of  the  company,  as  president,  pursu- 
ant to  a  resolution  passed  at  a  meeting  of  the  trustees,  voted  for  by 
him  and  his  daughter,  who  were  the  only  trustees  and  held  all  the 
stock  of  the  company.  Held,  that  assuming  the  original  notes  were 
made  and  discounted  for  the  accommodation  of  W.,  yet  his  acts  were 
ratified,  and  became  binding  upon  the  corporation;  also  that  said  agree- 
ment was  supported  by  a  valid  consideration  in  the  surrender  of  the 
original  notes,  which  were  indorsed  by  W.,  and  other  parties;  that  as 
the  ratification  was  by  an  agreement  made  under  authority  of  all  the 
stockliolders,  the  fact  that  there  were  at  the  time  but  two  trustees,  waa 
immaterial. 

Reported  below,  44  Hun,  130. 

(Argued  June  19,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme. 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  19,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  to  foreclose  a  mortgage. 
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Tlie  Manufacturers  and  Traders'  Bank  was  a  banking  associa- 
tion organized  under  the  state  laws,  engaged  in  business  at 
Buffalo,  and  the  Niagara  Falls  Paper  Manufacturing  Company 
was  organized  under  the  General  Act  of  1848  relating  to 
manufacturing  corporations. 

The  mortgage  in  suit  was  dated  November  18,  1882,  and 
was  given  as  security  for  the  payment  of  all  promissory  notes 
or  bills  of  exchange  which  had  been  or  which  should  at  any 
time  thereafter  be  made,  drawn,  indorsed  or  accepted  by  the 
said  manufacturing  company,  and  which  had  been  or  should 
at  any  time  thereafter  be  discounted  by  said  bank,  and  for  all 
overdrafts  made  by  said  company,  and  all  balances  of  account 
and  all  sums  of  money  which  should  at  any  time  be  due  or 
owing  by  said  manufacturing  company  to  said  bank,  to  the 
amount  of  800,000. 

Further  facts  appear  in  the  opinion. 

George  WadmcoHh  for  appellants.  The  mortgage  is  void, 
because  the  company  had  no  power  to  make  it.  (2  R.  S. 
[7th  ed.]  1731,  §§  1,  2;  B.  S.  Ba?ik  v.  Averell,  96  N.  Y. 
471,  472 ;  Crocker  v.  Wkitnei/,  71  id.  166 ;  2  E.  S.  [7th  ed.] 
15,  31,  §  1 ;  Vail  v.  IIamilto7i,  85  N.  Y.  453.)  The  mort- 
gage is  void  because  it  was  given  to  secure  future  advances, 
or  as  security  for  the  payment  of  an  uncertain,  indefinite 
amount  of  indebtedness  thereafter  to  be  created,  which  had 
not  been  contmcted  when  the  mortgage  was  given,  and  was 
not  contracted  or  created  concurrently  with  it,  and  all  the 
promissory  notes  described  in  the  complaint,  as  security  for 
the  payment  whereof  the  plaintiff  claims  to  hold  this  mort- 
gage, were  made  long  after  the  mortgage  was  given,  to-wit : 
December  18,  1883.  This  is  in  direct  violation  of  the  statute. 
{Carpenter  v.  B.  II.  G.  IL  Co.,  65  N.  Y.  43;  Crocher  v. 
Whitney,  71  id.  161 ;  JST.  Y.  S,  L.  c&  T.  Co.  v.  Helmer, 
77  id.  64;  I^dy.  Y,  F.  G.  Co.,  99  id.  547;  Steinlach  v, 
L.  F.  F.  L  Co.,  54  id.  90  ;  G.  S.  Co.  v.  Whitier,  69  id.  335 ; 
McCuUoxigli  V.  MoH8,  5  Den.  567.)  When  the  notes  in  suit 
were  made  the  paper  company  could  not  lawfully  make  them. 
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or  transact  any  business.  (2  Morawetz  on  Corp.  648,  §  681 ; 
1  id.  486,  §  619 ;  54  N.  Y.  314,  329.)  A  contract  t^^m  vires 
is  void.  {Bi^ell  v.  M.  S,  <&  N.  L  li.  R.  Co.,  22  N.  T.  258 ; 
Vmcennes  Vnivermty  v.  Indiana,  14  How.  [IT.  S.]  268,  273  ; 
Gcnild  y.. Clark,  34  N.  H.  148,  156  ;  D'Armj  v.  T.  K  IL  & 
R.  ir.  Co.,  L.  E.  [2  Ex.  Div.]  158, 102;  Philipsx.  Wicl'haw, 
1  Paige,  590 ;  R.  S.  Bank  v.  AvereU,  96  N.  Y.  471 ;  Bigelow 
on  Estoppel,  286,  288,  466,  477 ;  People  v.  T%oaddeU,  18 
Hun,  427,  429;  Rohertson  v.  BuUions,  9  Barb.  64,  94; 
Crocker  v.  Whitney,  71  K  T.  161 ;  N,  T.  dk  C  Co.  v.  MiUer, 
33  N.  J.  Eq.  55  ;  Shrewahury  v.  B.  R.  ^Y.  Co.,  6  H.  L.  Cas. 
26 ;  Kent  v.  Q.  S.  M.  Co.,  78  N.  Y.  159,  186 ;  F.  Co.  v.  Z. 
S.  Bh,  68  Me.  43 ;  I)e  Vhine  v.  Rianhanl,  9  Daly,  406 ; 
Kirklaiul  v.  KiU^,  99  N.  Y.  390  ;  Yail  v.  Hamilton,  85  id. 
453  ;  Dahn^y  v.  Stevens,  40  How;  Pr.  341.)  Katification  will 
not  be  inferred  unless  it  is  shown  that  the  board  of  trustees 
had  notice  or  knowledge  of  the  unauthorized  acts.  {McCuU 
lough  V.  Moss,  5  Den.  577 ;  Adriance  v.  Roome,  52  Barb. 
399 ;  Risley  v.  /.,  B.  i&  W.  R.  Co.,  1  Hun,  205 ;  M.  Bk. 
V.  K.  Y.  i&  N.  IL  R.  R.  Co.,  3  Kern.  631,  634 ;  Adams  v. 
MiU,  60  N.  Y.  539.)  The  question  whether  these  notes  were 
accommodation  paper,  or  whetlier  they  represented  legitimate 
debts  of  the  company,  contracted  by  it  in  the  business  for 
which  it  was  incorporated,  was  a  material  one,  and  the  refusal 
to  find  a  material  fact  on  the  ground  that  it  is  immaterial 
raises  a  question  of  law,  and  althougli  such  fact  be  not  con- 
clusively proved,  and  the  evidence  as  to  it  is  conflicting,  the 
ruling  is  error.  {James  v.  Cowing,  82  N.  Y.  449,  458,  459 ; 
Fox  V.  Mayor,  54  id.  125,  128.) 

Sherman  S.  Rogers  for  respondent.  The  notes  ia  suit  were 
the  valid  obligations  of  the  Niagara  Falls  Paper  Manufactur- 
ing Company.  {Kraft  v.  Freeman  Puh.  Co.,  87  K  Y.  628 ; 
Phillips  V.  Camplell,  43  id.  271 ;  Martin  v.  Wehb,  110  I".  S. 
7.)  So  long  as  there  is  a  quorum  of  trustees,  i.  e.,  a  majority,, 
tlie  power  of  the  trustees  as  a  board  is  not  susi>ended.  (1  R. 
S.  [2d  ed.]  600.)     If  the  action  of  the  board  of  directors  did 
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not  bind  the  company,  the  fact  that  those  trustees  were  the 
sole  stockholders  of  the  company  cures  the  defect.  (Morawetz 
on  Corp.  §§  46,  46,  48,  74-77.)  The  contract  of  November 
22,  1883,  was  carried  into  effect  in  good  faith  by  tlie  bank. 
The  company  is  now  estopped  to  allege  the  irregular  or  unau- 
thorized act  on  its  behalf  by  the  president  {S,  IT,  B,  Co,  v. 
E.  H.  B,  M.  Co,,  90  K  Y.  607;  Woodrvff  v.  E.  li.  li,  Co.. 
93  id.  609 ;  Castle  v.  Lewis,  13  Hun,  298 ;  78  N.  Y.  131.) 
The  plea  of  %tltra  vires  should  not,  as  a  general  rule,  prevail, 
whether  interposed  for  or  against  a  corporation  when  it  would 
not  advance  justice,  but,  on  the  contrary,  would  accomplish  a 
legal  wrong.'  {E.  R.  Co.  v.  Boach,  97  N.  Y.  378 ;  W.  A,  Co. 
V.  Barlma,  63  id.  63  ;  Eent  v.  Q.  M.  Co.,  78  id.  159,  185 ; 
A.  S.  Bank  v.  Savenj,  82  id.  291,  307 ;  S.  Co.  v.  E  Co.,  90 
id.  607.)  The  mortgage  made  by  the  paper  company  was 
valid.  (Laws  of  1864,  chap.  517,  §  2 ;  Jones  v.  G.  I.  Co.,  101 
U.  S.  626 ;  Lord  v.  Y.  F.  G.  Co.,  99  K.  Y.  547.) 

Brown,  J.  The  Niagara  Falls  Paper  Manufacturing  Com- 
pany was  a  corporation  organized  pursuant  to  the  General 
Manufacturing  Act  of  this  state  (Chap.  40,  Laws  of  1848),  and 
its  right  to  mortgage  its  real  estate  was  limited  by  section  2  of 
that  act,  and  the  amendatory  act  of  1864  (Chap.  517),  and  of 
1871  (Chao.  481). 

The  last-named  act  provided  that  "any  corporation  formed 
under  the  said  act  *  *  *  may  secure  the  payment  of  any 
debt  heretofore  contracted,  or  which  may  be  contracted,  by  it 
in  the  business  for  which  it  was  incorporated  by  mortgaging 
all  or  any  part  of  the  real  or  personal  estate  of  such  corpora- 
tion. And  any  mortgage  so  made  shall  be  as  valid,  to  all 
intents  afid  purposes,  as  if  executed  by  an  individual  owning 
such  real  or  personal  estate,  providing  that  the  written  assent 
of  the  stockholders  owning  at  least  two-thirds  of  the  capital 
stock  of  such  corporation  shall  first  be  filed  in  the  oflSce  of  the 
clerk  of  the  county  where  the  mortgaged  property  is  situated." 

The  mortgage  in  question  bore  date  November  18, 1882,  and 
was  recorded  on  December  27,  1882.  On  the  first-named 
SicKELs— Vol.  LXXYII.        22 
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date  Lauren  C.  Woodruff,  who  was  at  that  time  the  owner  of 
more  than  two-thirds  of  the  capital  stock  of  said  corporation, 
duly  assented  in  writing  to  the  execution  of  said  mortgage, 
which  assent,  having  been  duly  acknowledged,  was  filed  in  tlie 
office  of  the  clerk  of  Niagara  county,  where  the  mortgaged 
property  is  situated. 

The  court  found  as  a  fact  that  the  consent  waa  filed  before 
the  execution  of  the  mortgage,  and  there  is  an  exception  to 
this  finding.  The  evidence  as  printed  in  the  record  is  tliat  it 
was  filed  November  20,  1885.  I  assume  this  must  be  an  error, 
as  it  is  a  date  subsequenttotheentry  of  the  judgment  appealed 
from. 

However  this  may  be,  the  assent  was  given  before  the  exe- 
cution of  the  mortgage,  and  no  rights  of  creditors  intervening, 
there  was  a  sufficient  compliance  with  the  statute  to  make  the 
mortgage  valid  as  against  the  company  and  its  stockholders. 
(Rochester  Sewings  Bank  v.  Averell^  90  N.  T.  467.) 

The  mortgage  provides  that  it  was  given  as  a  collateral  and 
continuing  security  for  the  payment  of  all  promissory  notes  or 
bills  of  exchange  which  had  been,  or  thereafter  should  be, 
made,  drawn,  indorsed  or  accepted  by  said  paper  company  and 
discounted  by  said  bank,  and  all  moneys  which  should  at  any 
time  be  due  and  owing  by  said  company  to  said  bank  to  the 
amount  of  $60,000. 

Upon  the  trial  the  plaintiff  produced  and  put  in  evidence 
six  promissory  notes,  aggregating  $60,000,  all  bearing  date 
December  18,  1883,  and  all  payable  thirty  days  after  date  to 
the  order  of  L.  C.  Woodruff,  and  purporting  to  be  made  by 
the  Niagara  Falls  Paper  Manufacturing  Company,  by  Lauren 
C.  Woodruff,  president,  and  indorsed  by  the  payees,  and  it 
was  admitted  that  the  signatures  and  indorsements-  upon  the 
notes  were  in  the  handwriting  of  Woodruff. 

The  appellant  claims  that  inasmuch  as  these  notes  were 
made  after  the  mortgage  was  executed,  that  it  cannot  be 
resorted  to  as  security  for  their  payment,  and  the  argument  is 
that  the  statutes  I  have  quoted  deny  to  the  corporations 
formed  thereunder  power  to  mortgage  their  property  except 
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for  debts  existing  at  the  time  of  the  execution  of  the  mortr 
ga^,  or  created  simultaneously  therewith. 

The  Special  Term  found  as  a  fact  that  at  the  time  of  the 
execution  and  delivery  of  the  mortgage  the  said  manufactur- 
ing company  was  indebted  to  the  bank  upon  divers  promis- 
sory notes  in  an  amount  between  sixty  and  seventy  thousand 
dollars,  and  that  such  notes  were  renewed  from  time  to  time 
by  other  promissory  notes  of  said  company  until  the  making 
and  discounting  of  the  notes  put  in  evidence  on  ,the  trial. 

Under  the  statute  I  have  quoted  the  company  was  empow- 
ered to  mortgage  its  real  estate  to  secure  a  debt  contracted  by 
it  in  the  business  for  which  it  was  incorporated,  and  if  this 
finding  has  evidence  to  support  it,  it  controls  the  decision  of 
the  case  and  renders  it  unnecessary  to  consider  many  of  tlie 
interesting  questions  that  have  been  argued  by  the  learned 
counsel  for  the  appellant. 

The  evidence  is  uncontradicted  that  prior  to  the  date  of  the 
mortgage  the  bank  had  discounted  numerous  notes  of  the 
company,  the  proceeds  of  which  had  been  placed  to  the  credit 
of  Woodruff,  and  was  drawn  out  by  his  individual  checks,  and 
that  the  amount  advanced  upon  such  notes  was  between  sixty 
thousand  and  seventy  thousand  dollars,  and  that  they  were 
renewed  from  time  to  time  until  December  18,  1883,  when 
the  notes  put  in  evidence  were  discounted,  and  with  the  pro- 
ceeds the  old  notes  were  paid  and  delivered  to  Woodruff. 

The  notes  of  December  18, 1883,  were  discounted  pursuant 
to  a  written  agreement  betwdlen  the  company  and  the  bank, 
dated  November  22,  1883,  which  recited  the  fact  of  the  com- 
pany's indebtedness  upon  certain  notes,  of  which  a  list  was 
attached  to  the  agreement,  and  the  great  majority  of  which 
bore  date  prior  to  the  date  of  the  mortgage.  The  aggregate 
amount  of  these  notes  was  about  eighty  thousand  dollars.  It 
also  recited  the  fact  that  the  bank  desired  said  notes  to  be 
paid,  and  the  company  desired  some  or  all  of  them  to  be 
renewed.  It  recognized  Woodruff's  authority,  as  president^ 
to  bind  the  company  in  all  transactions  theretofore  had  between 
the  parties,  and  that  he  had  express  authority  to  make  and 
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.execute  for  it  promissory  notes,  drafts,  bills  of  exchange,  and 
that  notes  and  drafts  so  made  were  to  be  held  and  conclu- 
sively deemed  for  the  benefit  of  the  company,  and  that  it  was 
liable  upon  all  such  paper  held  by  the  bank.  This  agreement 
was  executed  by  Woodruff,  as  president,  on  behalf  of  the  com- 
pany pursuant  to  a  resolution  passed  at  a  meeting  of  the  trus- 
tees voted  for  by  Woodruff  and  his  daughter,  Mrs.  Winslow, 
who  were  the  only  trustees  and  held  all  of  the  stock  of  the 
corporation. 

Upon  this  evidence  there  can  be  no  question  but  that  die 
company  made  itself  liable  for  the  debt  to  the  bank,  and 
assuming,  for  the  purpose  of  disposing  of  this  branch  of  the 
case,  that  the  original  notes  had  all  been  made  and  discounted 
by  the  bank  for  the  accommodation  of  Woodruff,  still  it  was* 
entirely  competent  for  the  stockholders  of  the  corporation,  no 
rights  of  creditors  intervening,  and  no  fraud  being  claimed, 
to  ratify  the  acts  of  Woodruff  and  bind  the  corporation  for 
the  payment  of  the  debt. 

The  general  rules  of  law  relating  to  contracts  and  property 
rights  apply  to  corporations  as  well  as  to  individuals,  and  the 
principles  of  law  of  agency  apply  to  both  alike. 

The  stockholders  are  the  equitable  owners  of  the  corporate 
property,  and  if  the  officers  or  trustees  do  an  unauthorized  act 
or  incur  indebtedness  which  would  not  create  a  corporate 
liability,  the  stockholders  may  subsequently  ratify  the  acts  and 
validate  the  originally  unauthorized  transaction.  What  they 
might  originally  have  done,  the^j'  may  do  afterwards,  and  their 
subsequent  assent  i^  equivalent  to  original  authority.  And 
many  eases  would  arise  when  it  would  be  for  the  interest  of 
both  corporation  and  stockholders  that  an  unauthorized  act  of 
the  trustees  should  be  made  valid,  or  when  justice  and  equity 
would  demand  that  an  unauthorized  debt  should  be  paid. 

There  was  nothing  inahirn  in  se  or  malum  prohUntmn  in 
the  loaning  of  the  credit  of  the  company  to  Woodruff,  and  no 
other  rights  intervening,  the  accommodation  notes,  if  they 
were  such,  represented  transactions  which  the  stockholders 
were  competent  to  validate  and  ratify. 
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The  agreement  of  November  22,  1883,  was  supported  by  a 
valid  consideration  in  the  surrender  of  the  original  notes 
which  were  all  indorsed  by  Woodruflf,  or  Woodruff  &  Co.,  and 
some  by  other  parties.  And  this  indebtedness  having  been 
ratified  by  an  agreement  made  under  the  authority  of  all  the 
stockliolders,  the  fact  that  there  were  at  that  time  but  two 
trustees  of  the  corporation  became  unimportant.  The  trans- 
action having  been  ratified  by  all  the  owners  of  the  corporate 
property,  formal  action  by  tlie  board  of  trustees  was  unnecessary. 

After  the  execution  of  that  agreement,  the  company  could 
not  be  heard  to  impeach  the  notes  on  the  ground  that  they 
were  without  authority  or  contrary  to  authority.  (Morawetz 
on  Corp.  §§  618, 625 ;  2  Kent's  Comm.  616  ;  Story  on  Agency, 
§§  239,  255,  256;  Kent  v.  Quicksilver  Mining  Co.,  78 
N.  Y.  159.) 

It  is  contended,  however,  by  the  appellant  that  although 
the  corporation  may  be  legally  liable  for  the  debt,  still  the 
notes  in  the  first  instance  having  been  made  and  discounted 
for  the  accommodation  of  Woodruff,  the  debt  was  not  contracted 
in  the  business  for  which  the  corporation  was  created  and  the 
mortgage  cannot,  therefore,  be  enforced  for  its  payment.  > 

The  trial  comi;  refused  to  find  as  to  each  one  of  the  original 
notes  mentioned  in  the  schedule  attached  to  the  agreement  of 
November  22, 1883,  that  they  were  made  Avithout  the  authority 
of  said  company,  and  witliout  consideration  moving  to  it  there- 
for, and  solely  for  the  benefit  and  accommodation  of  Wood- 
ruff; and  also  that  the  mortgage  was  not  given  to  secure 
payment  of  any  debt  contracted  by  the  company  in  the  busi- 
ness for  which  it  was  incorporated. 

The  refusal  to  find  these  requests,  we  think,  is  warranted  by 
the  evidence.  The  burden  of  proving  that  the  notes  were 
not  given  in  the  business  of  the  corporation,  rested  upon  the 
defendant  * 

Mr.  Martin,  the  president  of  the  bank,  testified  that  he  had 
no  knowledge  of  the  proceeds  being  used  for  Woodruff's  bene- 
fit, and  the  facts  of  the  case  do  not  bring  it  within  the  rule 
which  puts  upon  a  holder  of  a  promissory  note  or  other  cor- 
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porate  obligation  the  burden  of  proving  by  direct  evidence 
that  it  was  issued  pursuant  to  a  vote  of  the  trustees,  or  for  a 
•corporate  debt,  or  that  the  corporation  received  the  considera- 
tion, in  order  to  establish  a  corporate  liability.  The  cases 
where  this  rule  has  been  held  are  those  of  special  agency. 

The  general  rule,  of  course,  is  that  the  agent's  authority  in 
all  cases  must  be  shown  to  charge  the  principal  with  an  act 
performed  by  the  agent,  but  in  many  instances  this  fact  may 
be  established  by  presumptive  evidence.  And  this  is  so  where 
the  corporation,  whose  obligation  is  in  question,  is  engaged  in 
a  business,  the  nature  of  which  and  the  duties  in  relation  to 
which  devolved  upon  its  officers,  require  or  justify  the  giving 
of  negotiable  instruments  without  being  authorized  tliereto  by 
a  special  vote  to  that  effect.  If  the  scope  of  the  agent's 
authority  be  proven  and  it  appears  that  acts  like  the  one  in 
question  would,  under  ordinary  circumstances,  be  Tinthin  the 
authority,  a  presumption  arises  that  the  necessary  circumstances 
did  exist  and  that  the  act  in  question  was  autliorized.*  (Mora- 
wetz  on  Corp.  §  616  ;  Lincoln  v.  Iran  Co.,  103  U.  S.  412  ;  116 
N.  Y.  198 ;  Ki&M.  Bk  v.  B,  ife  B,  BL,  16  id.  125 ;  N.  R. 
Bh  V.  Aymar,  3  Hill,  262.) 

It  was  said  in  Fanners^  Bank  v.  Butchers  and  Drover^ 
Banl%  that  the  sound  rule  is  that  "  when  a  party  dealing  with 
an  agent  has  ascertained  that  the  act  of  the  agent  corresponds 
in  every  particiilar,  in  regard  to  which  such  party  has  or  is 
presumed  to  have  any  knowledge,  with  the  terms  of  the  power, 
he  may  take  the  representations  of  the  agent  as  to  any  extrinsic 
fact  which  rests  particularly  within  the  knowledge  of  the 
agent,  and  which  cannot  be  ascertained  by  a  comparison  of  the 
power  with  the  act  done." 

The  case  is  analagous  to  the  giving  of  a  firm  note  by  one 
partner  for  his  own  benefit. 

When  such  a  note  is  given  in  a  transaction  unconnected 

with  the  partnership  business  and  known  to  be  so  by  the  per- 

*  son  taking  it,  the  other  partners  are  not  bound  without  their 

consent,  but  prima  facie  the  firm  note  binds  all  the  partners, 

.and  the  burden  of  proving  a  want  of  authority  lies  upon  the 
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firm.  {Doty  v.  Bates,  11  Johns.  544;  Gansevoortv.  WilUcmiSj 
14  Wend.  133-138.) 

The  nature  of  the  business  of  the  paper  company  justified 
the  giving  of  negotiable  paper,  and  the  making  of  such  instru- 
ments was  an  incident  to  the  business  it  carried  on.  It  was  a 
frequent  occurrence  in  the  management  of  its  affairs.  The 
by-laws  which  required  the  secretary  to  sign  all  obligtftioDS  of 
the  company  had  never  had  any  force  and  were  unknown  to 
the  bank. 

What  the  bank  did  know  was  that  Woodruff  was  president, 
general  manager  and  financial  agent  of  the  company.  He 
was  such  by  the  general  acquiescence  of  the  stockholders. 
He  and  his  daughter,  Mrs.  Winslow,  owned  the  stock  of  the 
company.  For  twenty-five  years  there  had  been  no  meeting 
of  the  stockholders  for  the  election  of  oflicers  and  very  few 
meetings  of  the  trustees,  and  Woodruff  had  marikged  the 
business  as  if  it  was  his  own.  He  bought  its  supplies,  sold  its 
products  and  paid  its  debts. 

No  other  person  was  shown  to  have  had  a  voice  in  the 
management  of  its  affairs.  Under  such  circumstances  the 
giving  of  a  promissory  note  in  the  name  of  the  company  for 
money  borrowed  was  not  only  Mrithin  the  apparent  scope  of 
WoodnifFs  authority,  but  the  long  period  during  which  with- 
out interference  he  was  permitted  to  manage  the  company's 
affairs,  justified  the  inference  that  it  was  within  his  actual 
authority.     {Martin  v.  Wehb,  110  U.  S.  7.) 

The  bank  was,  therefore,  justified  in  relying  upon  the  pre- 
sumption that  the  notes,  being  made  in  the  name  of  the 
company,  were  given  in  its  business  and  for  its  benefit. 

Without  discussing  the  evidence  in  detail,  it  is  sufficient  to 
say  that  the  defendant  did  not  overcome  the  presumption 
arising  upon  the  face  of  the  notes.  The  utmost  that  Wood- 
m^s  testimony  shows  is  that  the  proceeds  of  the  notes  when 
discounted,  were  placed  to  his  individual  credit  upon  the  books 
of  the  bank,  and  that  it  was  drawn  from  the  bank  upon  his 
individual  checks.  But  the  company  kept  no  bank  account 
of  its  own.     Its  banking  business  was  done  through  the  account 
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kept  iu  the  name  of  Woodruff,  and  in  that  account  was  depos- 
ited indiscriminately  the  money  received  at  the  mill  and  money 
received  by  Woodruff  from  other  sources,  and  from  it  were 
paid  on  Woodruff's  individual  checks  substantially  all  the  bills, 
(lebtfi  and  liabilities  of  the  mill.  The  fact  that  the  proceeds 
of  the  notes  were  credited  to  Woodruff's  account,  and  were 
drawn  ottt  by  him,  therefore,  proves  nothing,  except  the  manner 
of  doing  the  mill's  business. 

A  very  careful  reading  of  Woodruff's  testimony  fails  to  show 
that  the  proceeds  of  any  of  the  company's  notes  discounted  by 
the  bank  were  used  by  him  for  his  individual  benefit,  and 
there  is  no  proof  that  any  of  them  were  discounted  when  the 
mill  did  not  need  tlie  money. 

The  trial  court  found  that  the  account  was  an  omnibus 
account  where  the  transactions  of  the  mill  and  of  Woodruff 
were  promiscuously  entered,  and  was  kept  in  that  way  for  the 
convenience  of  all  the  parties. 

And  such  we  think  was  the  purpose.  There  were  over- 
drafts upon  that  account  for  which  the  company's  notes  were 
given,  but  there  was  no  proof  that  such  overdrafts  were  not 
caused  by  the  needs  of  the  company. 

We  are  of  the  opinion,  therefore,  that  the  presumption  that 
the  indebtedness  arising  upon  the  original  notes  was  incurred 
in  the  business  of  the  corporation  was  not  overcome,  and  the 
fact  of  the  existence  of  such  indebtedness  being  established, 
the  mortgage  was  within  the  terms  of  the  statute,  even  if  we 
give  to  it  the  limited  construction  which  the  learned  counsel 
for  the  appellant  claims  it  should  receive. 

Having  reached  this  conclusion,  it  becomes  unnecessary  to 
consider  any  of  the  other  questions  argued  upon  the  appeal. 

The  judgment  should  be  aflirmed,  with  costs. 

All  concur,  except  Bradley  and  IIaight,  J  J.,  not  sitting. 

Judgment  aflirmed. 
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In  tlie  Matter  of  the  Application  of  the  Commissioners  of 
THE  State  Reservation  to  take  certain  lands  at  Niagara 
Falls. 

Thomas  V.  Welch,  as  Receiver,  etc.,  Appellant,  v.  The  Import- 
ers AND  Traders'  National  Bank  et  aL,  Respondents. 

A  corporation  may  be  legally  organized  under  the  General  Manufacturing 
Act  (Chap.  40,  Laws  of  1848),  and  its  business  carried  on  for  the  first 
year,  although  the  persons  named  in  the  certificate  of  incorporation  were 
not  shareholders;  and  a  mortgage  executed  pursuant  to  a  resolution  of 
directors,  who  were  not  shareliolders,  is  not  for  that  reason  invalid. 

When  a  corporation  has  been  legally  organized,  its  existence  may  continue 
after  an  event  which  would  be  a  sufficient  cause  for  its  dissolution  by 
the  court,  and.  when  dissolved  for  violating  the  laws  under  which  it 
exists,  the  rights  of  the  creditors,  who  have  become  such  since  the  time 
when  it  had,  by  some  act  of  commission  or  omission,  forfeited  its  right 
to  exist,  cannot  be  ignored,  and  such  of  its  assets  as  have  been  seized  by 
the  court  must,  in  the  absence  of  statutory  directions,  be  distributed 
among  the  creditors  according  to  the  principles  of  equity. 

While,  as  a  general  rule,  a  director,  trustee  or  executive  officer  of  a  cor- 
poration is  without  power  to  bind  it  or  its  shareholders  by  a  contract 
authorized  by  or  entered  into  with  himself  and  for  his  individual  bene- 
fit, if  the  contract  so  enteretl  into  is,  in  all  respects,  just  as  between  the 
parties,  and  all  of  the  shareholders  and  trustees  are  competent  to  assent, 
and,  with  full  knowledge  of  the  terms  of  the  contract,  do  assent  and  direct 
that  it  be  made,  it  is  binding  on  the  corporation  and  cannot  be  avoided 
by  its  shareholders  or  by  persons  who  subsequently  become  its  creditors. 

A  corporation  organized  under  said  act  executed  to  W.,  its  president,  and 
one  of  its  trustees,  a  mortgage  on  certain  of  its  real  estate  to  secure  a 
debt  justly  due  and  owing  by  it  to  him.  The  execution  of  the  mort- 
gage was  not  formally  assented  to  in  writing  by  stockholders  owning 
two-thirds  of  the  stock,  and  assent  filed  as  required  by  said  act  as 
amended  in  1864  (Chap.  517,  Laws  of  1864).  Subsequently  the  three 
tnistees  (three  constituting  a  full  board),  by  resolution  unanimously 
adopted,  directed  the  president  and  treasurer  to  execute  a  new  mort- 
gage to  W,,  and  on  the  same  day  the  said  trustees,  wiio  owned  all  of  the 
stock,  signed  a  written  assent  to  the  execution  of  the  mortgage.  This 
was  executed  the  next  day,  and  thereupon  the  first  mortgage  was  dis- 
charged and  surrendered.  The  mortgage  with  the  assent  were  concur- 
rently filed  and  recorded,  although  the  mortgagee  had  directed  the 
assent  to  be  first  filed.  At  this  time  the  corporation  and  W.  were  solvent. 
This  mortgage  W.  assigned  as  collateral  security  for  certain  indebtedness 
SicKELs— Vol.  LXXVIL        23 
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of  his;  at  the  same  time  he  eertitied  in  writing  that  the  mortgage 
was  given  to  secure  tlie  payment  of  a  lawful  indebtedness  of  the  corpo- 
ration to  him  for  the  full  amount  secured,  and,  as  president  of  the 
corporation,  that  the  sccuritj-  was  goo<^l  and  valid  in  all  respects;  the 
assignee,  believing  these  representations,  advanced  money  on  the  faith 
thereof.  Thereafter,  the  corporation  having  become  insolvent,  in  an 
action  by  a  creditor  it  was  dissolved  and  a  receiver  of  its  assets  appointed. 
The  mortgaged  property  having  been  taken  by  the  state,  by  virtue 
of  the  right  of  eminent  domain,  in  proceedings  to  determine  the  right 
of  the  parties  to  the  sum  awarded  as  compensation,  held,  that  the 
creditors,  holding  the  mortgage  as  security,  were  entitled  to  the  amount 
which  the  company,  at  the  time  of  the  execution  of  the  second  mort- 
gage, owed  the  mortgagee,  upgn  the  indebtedness  secured;  that  the  mort- 
gage was  not  invalid,  even  if  it  appeared  that  there  was  in  reality  but 
ttvo  shareholders  when  the  assent  was  assigned,  and  that  one  of  the 
trustees  was  not  a  shareholder;  that  as  between  the  assignee  of  the 
mortgage  and  the  receiver,  the  filing  of  the  assent  simultaneously  with 
the  filing  of  the  mortgage  for  record  w^as  a  sufficient  compliance  with 
the  act. 

(Argued  June  9,  1890;  decided  October  7,  1890.) 

Appeal  from  order  of  the  General  Tenn  of  tlie  Supreme 
Court  in  the  fifth  judicial  department,  made  November  11, 
1887,  which  affirmed  an  order  of  the  Special  Tenn,  so  far  as 
it  directed  the  payment  of  $41,099,88  to  the  Importers  and 
Traders'  National  Bank,  and  $9,277.53  to  Henry  C.  Hulbert, 
as  hereinafter  stated. 

On  December  17,  1865,  the  Niagara  Falls  Paper  Manu- 
facturing Company  was  organized  pursuant  to  chapter  40  of 
the  Laws  of  1848,  and  the  acts  amendatory  thereof,  with  a 
capital  stock  of  $85,000,  divided  into  170  shares  of  $500  each. 
The  articles  of  association  filed  provided  that  Lauren  C.  Wood- 
ruff, Joshua  IL  Darling  and  Stoughton  Pettibone  should  l)e  the 
trustees  of  the  corporation  for  the  first  year.  At  the  organiza- 
tion, Pettibone  subscribed  for  one  share  of  stock,  for  which  a 
certificate  was  issued,  but  it  does  not  appear  how  many  shares 
were  subscribed  for  by,  or  were  issued  to  Darling.  However, 
it  is  neither  asserted  nor  found  that  he  M'as  not  a  shareholder. 
In  1857,  fifty  additional  shares  were  issued,  making  the  capital 
stock  $110,000.  Lauren  C.  Woodruff  continued  to  act  as 
trustee  until  May  5,  1885,  when  the  judgment  dissolving  the 
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corporation  for  insolvency  was  entered.  Stoughton  Pettibone 
continued  to  act  as  trustee  until  April  4, 1883,  when  he  assigned 
his  share  to  Woodniff  and  resigned  his  oflSce.  It  does  not 
appear  when  Darling  ceased  to  be  a  trustee  or  shareholder,  but 
at  some  time  prior  to  1879,  the  date  not  appearing,  Woodruff 
transferred  one  share  to  Lanren  AV.  Pettibone,  who  then 
became  a  trustee,  and  continued  to  act  as  such  until  April  4, 
1883,  when  he  transferred  his  share  to  Woodniff,  resigned 
his  office,  and  on  the  same  day  was  succeeded  by  Josephine  W. 
Winslow,  who  received  on  that  day  a  transfer  of  twenty  shares 
from  Lauren  C.  Woodruff,  her  father,  and  she  remained  a 
trustee  until  November  7, 1884,  when  she  resigned.  Neither 
Stoughton  Pettibone,  Lauren  W.  Pettibone  nor  Josephine  W. 
Winslow  paid  anything  for  the  shares  issued  to  them.  From 
1864  to  the  date  of  the  dissolution  of  the  corporation,  Lauren 
C.  Woodruff  owned  all  of  the  shares  except  those  standing  in 
the  names  of  the  Pettibones  and  his  daughter,  and  from  its 
organization  until  itS  dissolution,  he  was  a  trustee  and  the 
president  thereof,  and  controlled  all  of  its  operations.  Stough- 
ton Pettibone  was  its  secretary,  treasurer  and  acting  superin- 
tendent from  its  incorporation  until  April  or  May,  1883, 
when  he  was  succeeded  by  Henry  C.  Cordley.  In  March, 
1867,  a  tract  of  land,  known  in  this  litigation  as  number  three, 
was  conveyed  to  this  corporation,  which  on  the  2d  day  of 
February  1879,  it  mortgaged  to  Lauren  C.  Woodruff,  to 
secure  the  payment  of  $50,000  in  five  annual  installments, 
with  semi-annual  interest,  which  mortgage  was  duly  recorded 
February  7, 1879.  The  referee  found  that  the  sum,  to  secure 
which  this  mortgage  was  given,  was  justly  due  and  owing  by  the 
mortgagor  to  the  mortgagee,  which  finding  has  been  confirmed 
by  the  Special  and  General  Terms.  The  execution  of  this 
mortgage  was  not  formally  assented  to  in  writing  by  share- 
holders owning  two-thirds  of  the  stock  of  the  corporation, 
although  the  president,  who  (with  the  secretary  and  treasurer) 
executed  it  in  behalf  of  the  company,  then  owned  more  than 
three-fourths  of  its  stock.  In  1879,  and  for  several  years 
l)efore,  Henry  C.  Hulbert  and  Joseph  H.  Sutphin,  were  part- 
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ners  under  the  firm  name  of  11.  C.  Hiilbert  &  Co.  and  were 
engaged  in  business  in  the  city  of  Xew  York,  and  ivi  1879> 
said  firm  was  a  creditor  of  Woodruff,  who,  wisliing   further 
credit,  tendered,  as  security,  the  mortgage  above  described^ 
which  was  rejected  because  its  execution  had  not  been  assented 
to  by  shareholders   owning  two-thirds  of  the  stock.      Such 
negotiations  were  had,  tliat  Ilulbert  agreed  to  accept  as  security 
for  future  credit  a  new  mortgage  to  be  duly  executed.     To 
carry  out  this  arrangement   Lauren  C.  Woodruff,  Stoughton 
Pettibone  and  Lauren  W.  Pettibone,  who  were  then  the  act- 
ing trustees  of  the  corporation  (three  constituting  a*  full  board) 
by  a   resolution   unanimously    adopted    Aftgust    21,    1879, 
directed  the  president  and  treasurer  to  execute  a  new  mort- 
gage to  Woodruff  for  $50,000.     On  the  same  day,  WoodrufiF, 
Stoughton  and  Pettibone,   then  owning  all  the  stock  of  the 
company,  assented  in  writing  to  the  execution  of  the  mort- 
gage.    August  22,  1879,  the  mortgage  was  executed  to  Wood- 
ruff to   secure  the   payment  of   $50,000   August  22,    188-lr^ 
which  and  the  stockholders  asv^^ent,  were  concurrently  filed  and 
recorded  August  25,  1871),  though  the  mortgagee   directed 
that  the  assent  should  first  be  filed.     On  the  execution  of  the 
last  mortgage,  the  first  was  canceled  of  record  and  surrendered* 
On  the  twenty-seventh  of  the  same  month,  the  last  mortgage 
was  assigned  to  Henry  C.  Ilulbert  "as  collatei-al  security  for 
the   payment   to   him,  or  his  assigns,  of  all  the   debts  and 
liabilities  of  every   name  and  nature  of   myself  and  L.  C. 
Woodruff  &  Co.  and  the  Niagara  Falls  Paper  Manufacturing 
Company,  which  he  now  holds,  or  which  he  may  hereafter 
acquire  by  any  means."     This  assignment  was  duly  recorded 
November   15,  1884:.   At  the  time  of  the   execution  of   the 
assignment.  Woodruff  was  indebted  to  the   Importers    and 
Traders'  National  Bank  in  the  sum  of  S50,000,  wliich  loan 
he  desired  should   be  continued,   and  it   was  then  agreed 
between  Woodruff,  Ilulbert  and   the  officers  of  the  bank, 
that  Ilulbert  should  hold  the  mortgage  as  security  for  any 
sum  that  Woodruff  might  then  be,  or  thereafter  be  indebted  to 
the  bank  after  satisfying  any  debts  owing  to  him  by  Woodruff. 
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April  30,  1883,  chapter  330  of  the  laws  of  that  year  was 
passed,  which  authorized  the  state  of  New  York  to  acquire,  by 
<»oiideinnation,  lands  near  Niagara  Falls  for  public  purposes, 
pursuant  to  which  the  mortgaged  premises  were,  on  the  27th 
day  of  October  1884,  condemned  and  acquired  by  the  state, 
the  commissioners  awarding  as  compensation  to  the  persons 
interested  therein  the  sum  of  $137,660,  which  was  deposited 
under  the  order  of  the  court  to  wait  the  determination  of  the 
claims  of  the  rival  creditors.  January  5,  1885,  one  of  the 
creditors  of  the  corporation  brought  an  action  against  it, 
alleging  th'at  it  was  insolvent  and  asking  that  it  be  dissolved 
and  a  receiver  appointed ;  in  which  action  a  judgment  was 
entered  May  5,  1885,  dissolving  the  corporation  and  appoint- 
ing Thomas  V.  Welch  receiver  thereof,  who  claims  to  be 
entitled  to  this  fund  as  receiver,  for  distribution  among  the 
creditors,  the  bank  and  Hidbert  claiming  to  be  entitled  to  it 
through  the  aforesaid  mortgage.  The  referee  found  that  at 
the  date  of  the  last  mortgage,  the  mortgagor  owed  the  moirt- 
gagee  $33,997.40,  and  that  February  1,  1886,  the  date  of  his 
report,  interest  to  the  amount  of  $13,268.13  had  accumulated, 
and  that  there  was  then  due  thereon  $47,265.53,  of  which 
sum  he  directed  that  there  be  paid  to  Henry  C.  Ilulbert,  as 
trustee  for  the  Importers  and  Traders'  National  Bank,  $37,988, 
and  to  him  individually  $9,277.53.  Exceptions  were  filed  to 
thLs  finding  by  all  of  the  parties  to  this  appeal.  On  the  case 
coming  on  to  be  heard  at  Special  Term,  on  the  referee's 
report,  evidence  and  the  exceptions,  it  was  found  and  adjudged 
that  there  was  due  on  the  mortgage  February  1,  1886, 
$50,377.41  (thus  increasing  the  amount  found  by  the  referee 
$3,111.88),  of  which  $41,099.88  was  directed  to  be  paid  to 
Henry  C.  Hulbert  as  trustee  for  said  bank,  and  $9,277.53  to 
Hulbert  individually.  With  this  exception  (so  far  as  it 
relates  to  this  appeal),  all  of  the  findings  and  decisions  of  the 
referee  were  confirmed  and  adopted  as  the  findings  and 
decisions  of  the  Special  Term.  On  an  appeal  to  the  General 
Term  the  order  of  the  Special  Term  (so  far  as  it  related  to 
these  rights  of  the  litigants)  was  affirmed. 
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George  Wadsworth  for  appellant.  The  mortgage  from  the 
company  to  Woodruff  was  invalid  and  void,  and  no  one  is 
entitled  to  receive  any  part  of  this  fimd  by  virtue  thereof. 
The  act  under  which  the  company  was  organized,  prohibited 
such  a  corporation  from,  mortgaging  or  giving  any  lien  upon . 
its  property.  (Laws  of  1848,  chap.  40,  g  2 ;  2  R  S.  [7th  ed.] 
1731,  §  2;  Laws  of  1864,  chap.  617,  §  2;  Boone  on  Corp. 
§  140 ;  Bartholomew  v.  Bentley^  1  Ohio  St.  37 ;  Vlncennes 

University  v.  Indiana^  14  IIow^  [U.  S.]  268,  273 ;  Mathews 
V.  Skmker,  62  Mo.  329 ;  Fx  parte  Wilkocks,  7  Cow.  402 ; 
Daws  V.  N.  E.  Ins,  Co.,  Id.  462 ;  Viele  v.  Osgood,  8  Barb. 
130-133;  Beatty  v.  M.  Ins.  Co.,  2  Johns.  110,  114;  Head  v. 
P.  Ins.  Co.,  2  Cranch,  127,  166 ;  Thomas  v.  B.  B.  Co.,  101 
U.   S.   71;   IlcCoUoiigh  v.  3Ioss,  5  Den.  567;  Philips  v. 

Wichham,  1  Paige,  590 ;  People  v.  Twaddell,  18  Hun,  427, 
429 ;  Bobertson  v.  Btdlions,  9  Barb.  64,  94 ;  Goxdd  v.  Clark, 
34  K  IL  148,  156 ;  D'Arcy  v.  T.  K.  H.,  etc.,  B.  W.  Co.,  L. 
Bi  [2  Ex.  Div.]  158,  162 ;  Morawetz  on  Corp.  §§  1008, 1009 ; 
Bigelow  on  Estoppel,  286,  288,  466,  477;  2  Morawetz  on 
Corp.  §681;  Gardner  \.  Odgen,  22  K  Y.  232;  Davone  v. 
Fanning,  2  Johns.  Ch.  252 ;  C.  C.  Co.  v.  Bennet,  30  Barb. 
553  ;  Clajlin  v.  F.  cJ&  C.  Banl\  25  N.  Y.  293 ;  Fulton  v. 
•  Whitney,  66  id.  548 ;  Iloy/e  v.  P.  cfe  31.  B.  Co.,  54  id.  329 ; 
Scholle  V.  jSchoIle,  101  id.  171 ;  Pom.  Eq.  Juris.  §  958;  Welch 
V.  Woodruff,  20  N.  Y.  S.  R  840,  844;  Dincomh  v.  N.  Y.  IL 
c6  KB.  B.  Co.,  84  N.  Y.  190, 199  ;  AndertmiY.  Aronsen,  3 
How.  Pr.  [K  S.]  217,  219,  229 ;  31.  E.  B.  W.  Co.  v.  3L  B.  W. 
Co.,  14  Abb.  [K  C]  103,  252,  253,  272;  Barr  v.  K  Y.,  Z. 
E.  i&W.  B.  B.  Co.,  96  N.  Y.  444,  450;  Butts  v.  Wood,  37 
id.  317;  B.  S.  Bank  v.  Averill,  96  id.  471,  472;  Crocker  v. 

Whitney,  71  id.  166 ;  K.  T.,  etc,  Co.  v.  3liUer,  33  N.  J.  Eq. 
55  ;  2  R  S.  [7th  ed.]  1531,  §  1, 1533,  g  2  ;  Vail  v.  Hamilton,  85 
N.  Y.  453;  Williams  v.  W.  U.  T.  «>.,  9  Abb.  [N.C.]  419, 
428 ;  Van  Dyck  v.  McQuade,  86  N.  Y.  38 ;  People  v. 
A.  31  L.  I.  Co.,  74  id.  177,  181 ;  Scdtm  v.  Pruyn,  18 
How.  Pr.  513,  514;  Carpenter  v.  B.  IL  G.  3L  Co., 
65    N.    Y,    43;    Lord  v.     Y.    G.    F.    Co.,    99    id.    547; 
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Morford  v.  Fannerf?  Baiih^  26  Barb.  268  ;  Bank  of  Gmesee 
V.  Patchen  Bank,  13  N.  Y.  309 ;  B,  C,  Bk.  v.  E.  S.  D.  Co., 
30  Barb.  421 ;  Ohnstead  v.  Keys,  85  N.  Y;  593 ;  Walton  v. 
iV.  F.  L,  A.  Co,,  20  id.  32 ;  St  John  v.  A,  M.  L.  I.  Co,,  13 
id.  31 ;  32  Alb,  L.  J.  403,  404.)  It  was  error  to  award  pay- 
ment of  L.  C.  Woodruffs  debt  to  11.  C.  Iliilbert  &  Co.  out  of 
the  fund,  and  that  part  of  the  order  sliould  be  reversed. 
(  Wadmcorth  v.  Zj/on,  93  N.  Y,  201 ;  CavaUi  v.  Allen,  57  id. 
•508,  513;  Sutjyhen  v.  FowUr,  9  Paige,  280;  Smith  v.  Feltrni., 
43  K  Y.  419 ;  Lindmy  v.  Jackmn,  2  Paige,  581 ;  3  R.  S. 
[5th  ed.]  634,  §  12;  D,,  Z.  c&  W.  B,  B.  Co.  v.  Burkhard, 
36  Hun,  57,  59 ;  Barnes  v.  Barrow,  61  X.  Y.  39,  42 ;  Ward 
V.  Stahl,  81  X.  Y.  406,  408  ;  N,  J/.  B.  Asm.  v.  Conkling,  90 
id.  116,  122;  Lndloxo  v.  Simond,  2  Caines'  Cas.  1;  Walsh  v. 
Bailie,  10  JolniP.  180 ;  Pennoyer  v.  Watson,  16  id.  100  ;  Acker- 
man  v.  Ilunsicker,  85  N.  Y.  43,  52.)  The  receiver  is  not 
estopped  from  denying  the  validity  of  this  bond  and  mortgage, 
nor  from  contesting  the  amount  due  thereon.  {Bush  v.  Lath- 
Top,  22  N.  Y.  535 ;  Union  College  v.  Wheeler,  61  id.  88 ; 
Ingraham  v.  Disborough,  47  id.  421  ;  Schaefer  v.  Beilhj,  50 
id.  61 ;  Green  v.  Wa?^wiek,  64  id.  220 ;  Crane  v.  Tm^er,  67 
id.  437 ;  Viele  v.  Judsan,  82  id.  32 ;  W.  C.  Co.  v.  Hathaway, 
8  Wend.  480,  483 ;  Payne  v.  Burnham,  62  N.  Y.  73 ;  Cole- 
brooke  on  Col.  Sec.  238,  244,  §§  184,  189.)  The  certificate 
which  Mr.  Woodruff  gave  does  not  create  an  estoppel.  {Austin 
v.Munro,47  N.  Y.  360,366,367;  Bennett  v.  Whitney,  ^^ 
id.  302 ;  1  Morawetz  on  Corp.  483,  §  517  ;  Wardell  v.  U.  P. 
K.  R.  Co.,  103  U.  S.  651 ;  Koehler  v.  B.  B.  F.  I.  Co.,  2  Black. 
715,  720;  Coleman  v.  S.  A.  B.  R.  Co.,  38  X.  Y.  201;  Butts 
V.  Wood,  37  id.  317 ;  Iloyh  v.  P.  c&  3f.  R.  R.  Co.,  54  id.  314; 
Ckifflin  V.  F.  i&  C  Bank,  25  N.  Y.  293  ;  Blake  v.  B.  C.  R. 
R.Co.,  56  id.  485 ;  W.  S.  L.  S.  Bank  v.  S.  Co.  Bank,  95  U. 
S.  557  ;  Ogden  v.  Murray,  39  N.  Y.  2<)2  ;  Bliss  v.  Mattesan, 
45  id.  22;  Conro  v.  P.  //.  L  Co.,  12  Barb.  27 ;  Ahhot  v.  Am. 
H.  R.  Co.,  33  id.  578  ;  Voltz  v.  Blackrnar,  64  N.  Y.  440, 446 ; 
iV.  T.  cd  N.  11.  R.  R.  Co.  v.  Schuyler,  34  id.  30,  64.)  But 
aside  from  the  question  of  AVoodruff's  power,  the  receiver  is 
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not  estopped.  1.  Tlie  certificate  is  not  under  the  seal  of  the 
company.  2.  The  company  could  not  act  because  it  had  not 
the  requisite  number  of  stockliolders  or  trustees.  3.  Ev^en  if 
the  certificate  was  in  proi)er  form  and  duly  executed,  it  was 
void,  because  tlie  making  of  tlie  mortgage  was  prohibited  by 
law,  and  the  company  cannot  be  estopped  to  deny  an  act  which 
the  law  forbids ;  a  statute  cannot  be  evaded  by  estoppel.  {X. 
Y,  cfe  a  J/.  R.  R.  Co,  V.  Van  Home,  57  ^.Y.  473 ;  T^  A. 
Co,  V.  Barloiv,  03  id.  02;  Cmiro  v.  1\  IL  L  Co,,  12  Barb. 
27;  People  v.  IL  Ins.  Co,.  15  Johns.  358 ;  JV.  T.  K  I.  Co, 
V.  Ely,  2  Cow.  678 ;  IlaUted  v.  Mayor,  etc,  3  K.  Y.  43(» ; 
De  Vume  v.  Rianhard,  9  Daly,  400  ;  Kent  v.  Q,  M,  Co.,  78 
N.  Y.  158, 100 ;  Soper  v.  B.  dbR.  R.  R.  Co.,  19  Barb.  310 ;  A\ 
Rank  V.  Norton,  1  Hill,  572  ;  Dahney  ^\  Sievenn,  40  How.  Pr. 
341 ;  Bigelow  on  Estoppel,  28(5,  chap.  9  ;  Toum  of  South 
Ottawa  v.  Perkins,  4  Otto,  201.) 

A.  R.  Dyett  for  respondent.  The  bond  and  mortgage  for 
$50,000  are  valid.  They  are  properly  executed  and  acknowl- 
edged. The  consent  of  the  stockholders  was  filed  simulta- 
neously with  the  record  of  the  mortgage,  and  that  is  sufficient. 
{G.  S.  Co.  V.  Whitin,  69  N.  Y.  328,  338.)  The  bond  and 
mortgage  in  any  event  are  valid, />ro  tanto.  {Carpenter  \.  B, 
Co.,  65  N.  Y.  43,  53.)  All  the  elements  of  an  estoppel  are 
here.  (18  X.  Y.  392,  394 ;  30  id.  220,  230,  519,  541 ;  24  Hun, 
304-306 ;  89  N.  Y.  637 ;  Fleishman  v.  Ster7i,  90  id.  i  10, 115 ; 
C.  Bank  v.  Bank  of  Commonwealth,  50  id.  575,  584 ;  Laws 
of  1848,  chap.  40,  §§  3,  4 ;  Laws  of  1860,  chap.  269,  §  1 ; 
Lovett  V.  G.  R.  Church,  12  Barb.  67  ;  Partridge  v.  Barbour, 
25  id.  146 ;  Laws  of  1861,  chap.  170,  §  1 ;  1  R.  S.  600,  §  6.) 
A  corporation  may  be  estopped  from  setting  up  that  an  act 
done  by  it  is  ultra  vires.  {S.  11.  B.  Co.  v.  K  IL  B.  Co.,  90 
K  Y.  607 ;  Payne  v.  Burnham,  02  id.  09,  72 ;  Bissellv.  Jf., 
etc.,  R.  R.  Co.,  22  id.  258 ;  City  of  Ze,anfjton  v.  ButJ.>r,  14 
Wall.  283;  K  C  R.  Co.  v.  Ilaickes,  5  H.  L  Cm.  331,  373; 
M.  N.  Bank  V.  G.  Works,  101  Mass.  57 ;  Dillon  on  Mun.  Corp. 
§  108;  Curven  v.  Mayor,  etc.,  79  N.  Y.  519;  Woodruff  \.  E. 


1890.]  Welch  v.  I.  &  T.  N.  Bank  et  al.  185 


Stat^meDt  of  case. 


B.  Co,,  93  id.  615 ;  N.  It  Bank  v.  Aymar,  3  Hill,  262 ;  K, 
etc.,  V.  B.  &  D.  Bank,  16  N.  Y.  137,  138.)  But  if  it  be 
necessary  in  this  case  to  go  so  far,  we  insist  that  our  bond  and 
mortgage,  having  been  executed  with  the  consent  of  all  the 
•stockholders,  save  in  any  event  the  Pettibones  and  Woodruff's 
daughter,  and  the  fonner  having  surrendered  their  stock  to 
Woodruff  and  the  latter  having,  by  the  instrument  in  evidence 
executed  by  her,  ratified  and  assented  to  our  bond  and  mort- 
gage, they  are  valid'  and  cannot  be  attacked  as  vltt^a  vires. 
(Bwsell  V.  M.  R.  7?.  Co,,  22  N.  Y.  258;  S,  IL  B.  Co,  v.  E. 
IL  M.  Co,,  90  id.  607,  613,  614 ;  U,  S,  I,  Co.  v.  lited,  2  IIow. 
Pr.  [N.  S.]  253,  254,  256  ;  Kent  v.  Q,  M.  Co,,  78  id.  159, 184, 
185;  Graves  y.  Gouge,  69  id.  154;  Smith  v.  Eat1ibun\,  23 
II un,  150 ;  Wertheim  v.  Paiije,  10  Wkly.  Dig.  26 ;  Duneomb 
V.  N.  Y.  &  IL  R.  R.  Co.,  84  N.  Y.  199;  Barnes  v.  Bro%m, 
80  id.  537.)  By  the  arrangement  testified  to  by  Ilulbert, 
between  him  and  his  partner,  the  goods  were  sold  and  the 
money  advanced  by  hun  individually,  but  if  this  be  not  so,  by 
that  arrangement  Hulbert  became  equitable  assignee  of  his 
partner's  interest  in  the  firm's  account  against  Woodruff.  An 
assignment  of  a  chose  in  action  by  parol  without  delivery  is 
good.  {Kisley  v.  P.  Bank,  11  Ilun,  484 ;  83  N.  Y.  318,  328; 
Craig  v.  Parris,  40  id.  185 ;  O'Neil  v.  ]S\  Y.  C,  R.  R.  Co., 
€0  id.  138 ;  Bolen  v.  Croshy,  49  id.  183 ;  Story's  Eq.  Juris. 
§  64 ;  Hashrmick  v.  Paddock,  1  Barb.  340.)  The  three 
trustees  were  all  trustees  de  faHo,  and  their  right  to  act 
-could  not  be  questioned  collaterally  by  anybody.  (//.  R. 
Tr.  S,  R,  R.  Co.  V.  Kay,  14  Abb.  [N.  S.]  191 ;  People-  v. 
MaUier,  2  id.  289  ;  In  re  S.  A.  Church,  14  Abb.  Pr.  424; 
LoveU  V.  G.  R.  Church,  12  Barb.  67;  19  Wend.  135,  144; 
Partridye  v.  Badger,  25  Barb.  146;  People  v.  S.  R.  R. 
Co.,  57  K  Y.  161,  171,  172;  Morrison  v.  Sayre,  40  Ilun, 
465 ;  Gordon  v.  Boppe,  55  N.  Y.  655 ;  Reed  v.  Keese,  60 
id.  616,  617;  28  Moak's  Eng.  Rep.  450;  Bissell  v.  M.,  etc., 
R,  R,  R.  Co..  22  N.  Y.  258 ;  Morrison  v.  Sayre,  40  Ilun, 
465,  468.) 
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FoLLETT,  Ch.  J.  The  receiver,  who  is  the  appellant,  asserts 
that  the  mortgage  given  August  22,  1879,  by  the  corporation 
to  Lauren  C.  Woodruff,  is  void  for  the  following  reasons  : 
(1)  Because  there  were  but  two  shareholders  when  the  assent 
to  mortgage  the  property  was  signed  ;  (2)  Because  but  two  of 
the  three  persons  were  shareholders,  who,  assuming  to  act  as 
trustees,  met  and,  by  a  resolution,  authorized  its  execution  ; 
(3)  Because  Woodruff  participated  as  shareholder,  as  t  ustee, 
and  as  president  in  its  execution  to  hiriiself ;  (4)  Because  it 
was  not  given  for  a  debt  owing  by  the  mortgagor  to  the  mort- 
gagee ;  (5)  Because  the  written  assent  of  the  shareholders  was 
not  filed  with  the  county  clerk  until  after  the  mortgage  wsja 
executed. 

In  considering  these  objections  it  should  be  borne  in  mind 
that  in  addition  to  the  other  facts,  it  was  found  that  Ilulbert 
and  the  officers  of  the  Importers  and  Traders'  National  Bank 
believed  that  the  mortgage  was  given  to  secure  a  debt,  and 
was  legal ;  also  "  that  at  the  time  of  the  making  of  said  bond 
and  mortgage,  dated  August  22,  1879,  the  Niagara  Falls 
Paper  Manufacturing  Company  and  the  said  Woodruff  were 
solvent,  and  able  to  pay  the  amount  thereof,  and  so  remained 
until  after  Ilulbert  had  advanced  all  the  money  and  sold  all 
the  goods  to  Woodruff  and  the  company  as  aforesaid ;  and 
until  after  the  Importers  and  Traders'  National  Bank  had 
extended  payment  of  Woodruff's  debt  of  $50,000  for  over 
four  years." 

The  third  section  of  the  Maimfacturing  Act  provides  : 
"  The  stock,  property  and  concerns  of  such  company  shall  be 
managed  by  not  less  than  three,  nor  more  than  thirteen  trustees^ 
who  shall  respectively  be  stockholders  in  such  comjmuy." 

The  second  section  of  chapter  517  of  the  Laws  of  1864,  a& 
amended  by  chapter  481  of  the  Laws  of  1871,  provides  : 

"  §  2.  Any  corporation  formed  under  the  said  act,  passed 
February  seventeenth,  eighteen  hundred  and  forty-eight,  or 
of  the  acts  amending  or  extending  the  said  act,  may  secure 
the  payment  of  any  debt  heretofore  contracted,  or  which  may 
be  contracted  by  it,  in  the  business  for  which  it  was  incorpo- 
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rated,  by  mortgaging  all  or  any  part  of  the  real  and  personal 
estate  of  said  corporation  ;  and  every  mortgage  so  made  shall 
be  as  valid  to  all  intents  and  purposes,  as  if  executed  by  an 
individual  owning  such  real  or  personal  estate,  provided,  that 
tlie  written  assent  of  the  stockholders  owning  at  least  two- 
thirds  of  the  capital  stock  of  such  corporation,  shall  first  be 
filed  in  the  office  of  the  clerk  of  the  county  where  the  mort- 
gaged property  is  situated."  The  only  change  made  by  the 
amendment  of  1871  is  the  addition  of  the  words  "or  per- 
sonal" to  the  section  as  passed  in  1864.  The  enabling  part 
of  this  section  was  enacted  to  relieve  corporations  from  the 
prohibition  against  mortgaging  their  pro])erty,  contained  in 
the  second  section  of  chapter  40  of  the  Laws  of  1848  {Lorrt 
V.  Yonie?*8  Fuel  Gas  Co.^  99  N.  Y.  547)  and  the  proviso,  in 
respect  to  the  assent  of  shareholders,  is  for  their  protection. 
{Greenpoint  Su^ar  Co,  v.  Whitln,  69  N.  Y.  328;  Iioche.sier 
Savings  Bank  v.  Averell,  96  id.  467  ;  Zard  v.  Yonkey^s  Fuel 
Gas  Co.^  supra)  All  of  the  shareholders  having  assented  to 
the  execution  of  the  mortgage,  the  proviso  was  literally  com- 
plied with  and  its  chief,  if  not  its  only,  object  attained.  The 
security  is  not  invalid,  because  there  were  but  two  sharehold- 
ers when  the  assent  was  signed.  It  affirmatively  appears  that 
two  of  the  three  persons  named  in  the  certificate  of  incorpo- 
ration as  trustees  for  the  first  year,  were  shareholders,  and  it 
does  not  appear  that  the  third  was  not,  nor  is  it  alleged  that 
the  corporation  was  not  legally  organized.  However,  this 
question  seems  to  be  set  at  rest  by  the  judgment  in  Davkhon 
V.  ^Vestchester  Gas  Light  Co,  (99  N.  Y.  558),  which  arose 
under  chapter  37  of  the  Laws  of  1848,  the  provisions  of 
which,  in  respect  to  the  qualifications  of  directors  for  the  first 
and  ensuing  years,  are  the  same  as  those  contained  in  chapter 
40  of  the  laws  of  the  same  year.  It  was  held  in  the  case  cited 
that  the  corporation  could  be  legally  organized,  and  its  busi- 
ness carried  on  during  the  first  year,  though  the  {persons  named 
in  the  certificate  of  incorporation  were  not  shareholders,  and 
that  a  mortgage  executed  pursuant  to  a  resolution  of  directors, 
who  were  not  shareholders,  was  not,  for  that  reason,  invalid* 
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(Morawetz  on  Corp.  [2d  ed.]  §  507.)  It  must  be  assumed  that 
this  corporation  was' legally  organized,  and,  that  for  some  years, 
its  business  was  carried  on  by  three  trustees  who  were  share- 
holders. When  a  corporation  has  been  legally  organized  its 
existence  may  continue  after  an  event  which  would  be  a  suffi- 
cient cause  for  its  dissolution  by  the  court ;  and  when  dissolved 
for  violating  the  laws  under  which  it  exists,  the  rights  of  the 
creditors,  who  have  become  such  since  the  time  when  it  had, 
by  some  act  of  commission  or  omission,  forfeited  its  right  to 
exist,  cannot  be  ignored,  and  the  assets,  which  have  been  seized 
by  the  court,  must  be  distributed  among  the  creditors  (in  the 
absence  of  statutory  directions)  according  to  the  principles  of 
equity.  The  receiver,  who  is  the  representative  of  creditors, 
whose  claims  liave  arisen  since  the  execution  of  the  mortgage, 
and  when  there  were  but  two  shareholders,  does  not  insist,  and 
is  not  in  a  situation  to  insist,  that  the  corporation  had  not  a 
<^^/!2c?^  existence  until  it  was  dissolved  by  the  judgment  of  the 
-court.  In  CaMleY.  Lewis  (78  N.  Y.  131),  a  corporation,  organ- 
ized under  the  Manufacturing  Act,  had  a  board  of  three  trustees, 
one  of  whom  resigned.  Afterwards  the  two  remaining  trustees 
sent  some  of  the  goods  of  the  corporation  to  a  firm  for  sale  on 
commission,  but  soon  after  assigned  those  unsold  and  the  pro- 
ceeds of  those  sold  as  security  for  money  borrowed  by  them 
for  the  coi-poration.  Other  creditors  attached  the  goods  and 
proceeds  of  goods  sold  in  the  hands  of  the  commission  house, 
and  a  litigation  ensued  which  involved  the  validity  of  the 
transfer.  The  learned  judge  who  delivered  the  opinion  of  the 
court,  in  stating  the  position  of  the  attaching  creditore,  said : 
**  The  defendants  claim  that  the  sale  made  by  the  corporation 
was  void  for  want  of  authority,  inasmuch  as  the  statute  in 
regard  to  manufacturing  corporations  requires  that  there  shall 
not  be  less  than  three  trustees  and  three  stockholders ;  and  as 
there  were  only  two  the  corporation  could  not  pledge  the 
property."  It  was  urged  that  the  powers  of  the  corporation 
had  become  dormant  and  could  not  be  exercised  so  long  as  it 
had  less  trustees  than  it  was  required  by  the  statute  to  have. 
The  contentions  of  the  attaching  creditoi's  were  not  sustained, 
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and  the  assignment  by  way  of  security  made  by  the  two  trus- 
tees was  held  to  be  valid.  {Atlm  Nat.  Bk,  v.  F.  B.  G.  Co.y 
8  Biss.  537;  Rtmell  v.  M'Lellan,  14  Pick.  63 ;  Morawetz  on 
Corp.  §  1002.)  The  mortgage  was  not  invalid  as  to  subse- 
quent creditors  by  reason  of  there  being  but  two  persons 
legally  qualified  to  act  as  trustees  when  its  execution  w^aa 
directed. 

It  is  a  general  nile  that  a  director,  trustee  or  an  executive 
oflBcer  of  a  corporation  is  without  power  to  bind  it  or  its  share- 
holders by  a  contract  authorized  by  or  entered  into  witli  liini- 
self  and  for  his  individual  benefit.  But  if  the  contract  so 
entered  into  is  in  all  respects  just  as  between  the  j)araes,  and 
all  of  the  shareholders  and  directors  or  trustees  are  competent 
to  assent,  and  with  full  knowledge  of  the  tenns  of  the  con- 
tract, do  assent  and  direct  that  it  be  made,  it  is  binding  on  the 
corporation  and  cannot  be  avoided  by  its  shareholders  or  by 
persons  who  subse(]uently  become  its  creditors. 

Upon  an  examination  of  the  account  between  WoodruflF  and 
the  corporation,  the  referee  found  that  at  the  date  of  the  last 
mortgage  the  mortgagor  owed  the  mortgagee  $33,997.40,  and 
that  interest  amounting  to  $13,268.13  had  accumulated,  mak- 
ing $47,265.53  due  thereon  at  the  date  of  his  report.  The 
Special  Tenn  held  that  there  was  due  thereon  $3,111.88  more 
than  was  found  due  by  the  referee,  making  a  total  of 
$50,377.41,  which  was  afiirmed  by  the  General  Term.  These 
conclusions  are  drawn  from  evidence  quite  capable  of  sustain- 
ing different  inferences,  but  there  being  some  evidence  to  sus- 
tain the  facts  found,  this  court  will  not  overturn  them.  It 
should  be  observed,  however,  that  when  the  mortgage  was 
assigned  "Woodruff  certified  in  writing  that  it  was  given  to 
secure  the  payment  of  a  lawful  indebtedness  from  the  cor- 
poration to  him  for  the  full  amount  secured  thereby  which 
was  contracted  in  the  business  of  the  corporation,  and  at  the 
same  time  he,  as  president  of  the  corporation,  certified  that 
the  security  was  good  and  valid  in  all  respects,  and  it  was 
fonnd  by  the  referee  and  confirmed  by  the  court  that  Hulbert 
believed  these  representations  and  advanced  money  on  the 
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faith  of  them.  The  state  of  accounts  between  the  mortgag^or 
and  the  mortgagee,  created  after  tlie  assignment  of  the  security, 
can  have  no  effect  upon  the  rights  of  tlie  respondents. 

The  written  assent  of  all  of  the  sliareholdere  having  been 
duly  signed  one  day  before  the  mortgage  was  executed,  it 
was,  as  between  the  assignee  of  the  mortgage  and  the  receiver, 
a  sufficient  compliance  with  tlie  statute  to  file  the  assent  simul- 
taneously with  the  filing  of  the  mortgage  for  record,  {Hochea- 
ter  jSavi?i(/s  Bcmk  v.  Arerell,  DO  N.  Y.  407.) 

The  sum  (i^l),2T7.58)  directed  to  be  paid  to  Hulbert  indi- 
vidually was  in  satisfaction  of  a  debt  incurred  by  Woodruff  to 
II.  0.  Hulbert  &  Co.,  but  it  is  found  that  before  it  arose 
Hulbert  guaranteed  to  his  firm  the  payment  of  all  sums  for 
which  Woodruff  might  thereafter  become  indebted  to  it ;  and 
that  November  0,  1885,  the  firm's  interest  in  the  demand  was 
assigned  to  Hulbert.  The  receiver  insists  that  this  demand  is 
not  embraced  within  those  secured  by  the  assignment  dated 
August  27,  1 879 ;  but  this  contention  cannot  be  sustained,  for 
the  mortgage  was  assigned  as  security  for  all  claims  "  which 
he  (Hulbert)  now  holds,  or  which  he  may  hereafter  acquire 
by  any  means." 

Not  finding  tliat  the  part  of  the  order  appealed  from  vio- 
lates any  nile  of  law  or  equity  applicable  to  the  distribution 
of  the  award,  it  should  be  affirmed,  with  costs. 

All  concur  except  Bkadley  and  Haioht,  JJ.,  not  sitting. 

Order  affiriied. 


m  i9o;  The  People  ex  rel.   Henry  D.  Nicholl,  Appellant,  v,  Thk 

ri22    1901  New  York  INFA^"^  Asylum,  Respondent. 

171     877i 
I  I     The  writ  of  mandHinus  will  not  issue  in  case  of  doubtful  right. 

The  recognition  of  a  person  as  a  manager  of  an  incorporated  society  by 
the  other  managers,  under  a  mistaken  supposition  that  he  was  duly 
elected  as  provided  by  the  charter  is  not,  as  between  the  person  and  the 
society,  and  where  the  public  or  third  persons  are  not  concerned,  equiva- 
lent to,  nor  can  it  be  made  available  as  an  election. 

In  proceedings  by  mandamus,  the  relator  sought  to  be  restored  to  the 
office  of  manager  of  the  defendant,  a  corporation,  organized  under 
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and  by  special  charter  (Chap.  106,  Laws  of  1865).  The  relator's  affl- 
<iavit  recited  that  he  was  elected  a  member  of  the  board,  and  there- 
after entered  upon  the  duties  of  his  office  and  continued  to  act  for  a 
year,  during  which  period  he  was  duly  recognized  as  a  nianager  by 
the  other  managers,  and  was  by  them  elected  secretary  and  member  of 
a  committee,  which  positions  were  by  the  charter  required  to  be  held 
by  managers.  The  defendant  in  its  return  to  the  writ  denied  that  the 
relator  was  duly  elected  to  the  office  of  manager,  for  the  reason  that  by 
the  charter,  no  election  could  be  held  to  fill  a  vacancy  in  the  board 
without  the  presence  of  a  majority  of  the  managers,  and  that,  at  the 
pretended  election  of  the  relator,  a  majority  was  not  present.  Defendant 
also  averred  that  during  the  time  the  relator  was  recognized  as  one  of  the 
managers,  the  invalidity  of  his  election  was  not  known  to  the  defend- 
ant. The  averments  of  the  return  were  proved  and  found;  also,  that 
after  the  alleged  election  was  declared^ void,  another  was  elected  to  fill  the 
vacancy,  who  had  entered  upon  the  performance  of  his  duties.  Held, 
that  the  writ  was  properly  denied. 

(Argued  June  26,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  17,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Edxoard  C,  PerkbiH  for  appellant..  The  board  of  managers 
had  no  authority  and  no  jurisdiction  to  institute  an  inquiry  into 
and  to  try  before  themselves  the  question  of  the  validity  or  regu- 
larity of  the  previous  election  of  one  of  its  members,  and  its 
action  in  so  doing  was,  tlierefore,  illegal  and  is  of  no  effect. 
(Code  Civ.  Pro.  §  1948;  1  E.  S.  tit.  4,  chap.  18,  §  5;  //. 
R,,  etc,,  Co.  V.  Kay,  14  Abb.  Pr.  [N.  S.]  191 ;  Ilarth  v. 
JIarvey,  19  How.  Pr.  245 ;  Cortwamicealth  v.  Garrigne,  28 
Penn.  St.  19  ;  Smith  v.  Loekwood,  13  Barb.  217;  Dudley  v. 
Mayheio,  3  N.  Y.  19  ;  Covlter  v.  Murray,  15  Abb.  Pr.  [Is".  S.] 
134;  Thompson  v.  Society  of  Tammany,  17  Ilun,  305; 
Johnston  V.  Jones,  32  N.  J.  Eq.  216.)  The  action  of  the 
board  of  managers  was  illegal  and  improper,  for  the  further 
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reason  that  it  was  taken  without  any  previous  notice  to  the 
relator.  {People  v.  S,  F.  Soc,  24  How.  Pr.  216;  Peajjle 
exrel.  v.  Nichoh,  79  N.  Y.  592  ;  Fisher  v.  Keane,  L.  R  [11 
Ch.  Div.]  353;  Lines  v.  Uy^V,  1  C.&  K.  2(52.)  The  relator 
is  entitled  to  be  restored  to  the  position  which  he  occupied 
before  he  was  illegally  removed  by  the  board ;  and  the  proper 
remedy  for  this  purpose  is  tlie  writ  of  mandamus.  (High  on 
Ex.  Rem.  §§  294,  298 ;  Fuller  v.  Trustees,  etc.,  6  Conn.  532 ; 
Green  v.  A,  M,  ISociety,  1  S.  &  R.  254;  People  v.  A.  JiL 
Colleffe,  10  Abb.  [N.  C]  122;  34  Hun,  268.)  This  is  not  a 
proceeding  to  try  title,  and  tlie  court  will  not  here  inquire 
into  the  regularity  of  the  relator's  election.  {Fish  v.  Weather- 
wiu\  2  Johns.  Cas.  217,  256*;  Angel  &  Ames  on  Corp.  §  702.) 
The  election  and  re-election  of  the  relator  to  the  offices  of 
secretary  and  of  member  of  the  executive  and  medical  com- 
mittees (offices  which  by  the  by-laws  can  be  filled  only  by  a 
manager),  by  a  majority  competent  to  elect  to  membership, 
and  his  recognition  as  a  member  by  such  a  majority,  by  their 
acquiescence  in  his  assumption  of  the  office  and  by  their 
attempting  to  try  him  for  misconduct  as  a  manager,  cured  the 
defect,  if  any,  in  his  original  election.  {People  ex  rel.  v.  A. 
If.  College,  10  Abb.  [X.  C]  122.) 

L  lark  Bell  for  resjjondent.  An  appeal  does  not  lie  from  an 
order  of  the  General  Term  refusing  a  mandamus.  (1  Black. 
Connn.  239  ;  l^eopl^  v.  Booth,  49  Barb.  31 ;  Van  Rensselaer 
V.  Sheriff,  1  Cow.  512  ;  In  re  Sage,  70  X.  Y.  223;  Code,  §  190, 
subd.  2*;  Coit  v.  Seward,  50  K  Y.  17;  Wilhin  v.  Paples,  52 
id.  248;  Peo2)le  v.  Camphell,  72  id.  499;  People  v.  Clyde,  69 
id.  604 ;  People  v.  Ferris,  76  id.  326 ;  Slavin  v.  We?idell,  71 
id.  171 ;  Tn  re  Pederick^  77  id.  595  ;  People  v.  Thompsoriy 
99  id.  641.)  The  charter  of  respondent  as  to  election  of 
managers  is  to  be  strictly  construed.  (5  Davis'  Abr.  150  ;  Fj£ 
parte  Willeox,  7  Cow.  402 ;  Price  v.  Bailway,  13  Ind.  58 ;  4 
T.  R.  823;  Rex  v.  Miller,  6  id.  268;  Fish  v.  Weather-, 
wax,  2  Johns.  Cas.  256;  Peoj/le  v.  Phillips,  1  Den.  388; 
Glover  on  Corp.  673 ;  State  v.  Porter,  14  N.  E,  Rep.  833.) 
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CTnless  it  can  be  shown  that  the  respondent  is  bonnd  to  con- 
travene the  legislative  enactments,  the  mandamus  should  not 
be  granted.  {People  v.  Ilayt,  66  N.  Y.  606 ;  7  Hun,  39 ; 
^ecd  V.  Jiay,  17  Ind.  558 ;  Johnson  v.  Zucas^  11  Humph. 
306 ;  AUy.'Oenl  v.  Loch,  3  Ark.  166  ;  McCuUmigh  v.  Moss, 
5  Den.  575.)  There  can  be  no  such  officer  as  an  officer 
de  fdcto^  as  against  the  people  in  an  action  at  the  suit  of  the 
people  to  try  the  title  to  the  office.  The  relator  has  no  locic^ 
standi.  {People  v.  A.^  etc.^  R.  Co.^  55  Barb.  346 ;  Boardman 
V.  HaUiday^  10  Paige,  232.)  The  order  appealed  from  should 
not  be  reviewed  in  this  court,  if  there  is  otherwise  an  adequate 
remedy.  {People  v.  Common  Council^  78  N.  Y.  61 ;  People 
V.  (7.  A,  Bd,  49  Barb.  264 ;  In  re  Gardner,  68  N.  Y.  471 ; 
5  Hill,  616 ;  Clarice  v.  MiOer.  54  id.  534 ;  Tapping  on  Man- 
damus, 26.)  The  principle  lex  non  cogit  ad  vana  sen  inutUia 
applies  to  the  relator's  application  for  a  mandamus  under  the 
circumstances  of  this  case.  {People  v.  Bd.  Sujprs,,  12 
Barb.  217;  People  v.  SehisUein,  95  N.  Y.  125;  People 
V.  M.  Co.,  58  id.  163;  R.  Co.  v.  Davu,  43  id.  137; 
People  V.  Trevnahi,  29  Barb.  96;  Johnson  v.  Lucas,  11 
Humph.  306;  King  v.  Sanchar,  2  Show.  67.)  A  writ  of 
mandamus  will  not  issue  in  case  of  doubtful  right.  {People 
V.  C.  A.  Bd.,  49  Barb.  264;  PeopU  v.  Bd.  Suprs.,  11  N.  Y. 
563 ;  People  v.  Hawlcins,  46  id.  9 ;  People  v.  Caiial  Bd.,  13 
Barb.  444 ;  In  re  President,  etc.,  14  Johns.  416 ;  People  v. 
Bd.  Suprs.,  64  N.  Y.  600 ;  People  v.  Campbell,  72  id.  498 , 
In  re  Gardner,  68  id.  467,  471 ;  2  Crary's  Pr.  59-61 ;  People 
.V.  Lane,  55  N.  Y.  217;  People  v.  City  of  New  York,  13  N. 
E.  Kep.  920 ;  Pectple  v.  ClmrcJi,  53  N.  Y.  110.)  The  order 
appealed  from  should  not  be  reviewed  in  this  court  unless  it 
appears  that  there  is  a  clear  right.  ( People  v.  Common  Coun- 
cU,  78  N.  Y.  61 ;  PeopU  v.  C  Bd.,  27  id.  381 ;  PeojiU  v. 
Hansom,  2  id.  490 ;  People  v.  Bd.  Suprs.,  11  id.  5(53  ;  People- 
V.  Hawkins,  46  id.  9 ;  Slavin  v.  Wendell,  71  id.  171 ;  People 
v.  Ixme,  55  id.  219 ;  People  v.  Booth,  49  Barb.  31 ;  People 
Y.  Bd.  Suprs.,  64  N.  Y.  604 ;  PeopU  v.  E.  M.  Societij,  32  id. 
187.)  The  relator  was  bound  to  make  out  a  case  for  the  man« 
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damns  which  he  seeks ;  he  has  utterly  failed  to  do  so.  (People 
V.  Green^  58  N.  Y.  276.)  The  relator,  if  he  has  anj-  remedy, 
has  mistaken  it.  Inasmuch  as  Mr.  Quintard  lias  been  duly 
elected  to  fill  the  vacant  oiBce,  Dr.  NicoU's  claim  thereto  can 
only  be  tried  on  quo  warranto.  {People  v.  Albany^  11  Abb. 
[N.  S.]  4;  People  v.  Common  Council^  3  N.  Y.  81;  People 
V.  Common  Council^  22  Barb.  404;  Mayat\  etc,^  v.  Conover^ 
•5  Abb.  Pr.  171 ;  In  re  Gardner^  68  N.  Y.  471 ;  People  v. 
Mayor ^  3  Johns.  Cas.  79 ;  People  v.  Stevens,  5  Hill,  628 ; 
Monns  v.  People^  3  Den.  396 ;  Ilartt  v.  Harvey ^  19  How. 
Pr.  258 ;  Tappmg  on  Mandamus,  18.) 

Potter,  J.  The  relator  is  seeking  through  the  process  of 
mandamus  to  be  restored  to  the  office  of  manager  of  the 
respondent  The  respondent  is  a  corporation  created  by  an 
act  of  the  legislature  of  New  York,  passed  March  7,  1865. 

By  section  third  of  that  £ict,  it  is  provided  that  "  the  prop- 
erty, business  and  affairs  of  the  said  corporation  should  l>e 
managed  by  a  board  of  at  least  seventeen  members,  and  that 
said  board  might  be  increased  to  not  exceed  thirty."  Pur- 
suant to  the  authority  in  said  act,  the  number  of  managers  of 
the  said  corporation  was,  i)rior  to  March,  18S4,  increased,  and 
now  is  twenty-eight.  By  section  four  of  said  act  it  is  pro- 
vided as  follows:  "At  all  meetings  of  the  managere  five 
members  shall  constitute  a  quorum  for  the  transaction  of 
ordinary  business,  but  no  purchase,  sale  or  other  disposition 
of  real  estate,  nor  appointment  or  removal  of  any  officer  of 
the  corporation,  nor  election  to  fill  a  vacancy  in  the  board,  * 
nor  any  contract  involving  an  expenditure  of  more  than 
•$500,  shall  be  made,  nor  shall  the  nmnber  constituting  the 
board  of  managers  l)e  increased,  nor  any  by-law  adopted, 
amended  or  appealed,  without  the  presence  of  a  majority  of 
the  managers." 

The  relator  sets  forth  in  his  affidavit  for  the  writ  of  man- 
damus, as  the  ground  of  his  right  to  the  relief  sought,  that  he 
was  elected  a  member  of  the  board  of  managers  on  or  about 
the  18th  of  March,  1878,  and  that  thereafter  he  entered  upon 
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the  duties  of  the  office  as  manager  in  connection  with  the 
otlier  managers  of  the  respondent  and  so  continued  to  act 
until  the  18th  of  March,  1884,  and  was  duly  recognized  dur- 
ing that  period  as  a  manager  by  the  other  managers  and  was 
by  them  elected  several  times  as  secretarj^  and  once'  as  one  of 
the  executive  and  medfcal  committee. 

The  respondent,  in  the  return  to  the  writ  of  alternative 
mandamus,  denies  that  tlie  relator  was  duly  elected  to  the 
office  of  manager  for  the  reason  that  the  requisite  number  of 
managers  according  to  said  section  four  was  not  present  at  the 
pretended  election  of  the  relator,  and  in  answer  to  the  fact 
that  the  relator  had  been  recognized  as  one  of  the  managers  and 
elected  secretary  and  one  of  the  executive  and  medical  com- 
mittee, the  return  sets  forth  that  the  fact  that  the  election  of 
the  relator  was  invalid  for  that  reason,  was  not  known  to  the 
respondent  during  that  period. 

Upon  the  trial  it  was  found  as  a  fact,  indeed,  it  was  con- 
ceded by  the  relator,  that  a  majority  of  the  board  of  man- 
agers was  not  present  at  the  meeting  at  which  it  was  claimed 
that  the  relator  was  elected.  There  is  no  other  mode  provided 
by  the  act  incorporating  the  respondent  for  the  election  of 
managers  than  by  the  vote  of  a  majority  of  the  managers. 
It  follows  that  the  relator  has  no  right  or  title  to  tjie  office  by 
election. 

It  is  sought,  however,  to  sustain  such  title  from  the  recogni- 
tion he  received  as  manager  from  the  other  managers.  We 
have  not  been  referred  to  any  case  and  we  do  not  think  there 
is  any  rule  of  law  holding  that  a  recognition,  especially  one 
resting  upon  a  mistaken  supposition,  is  the  equivalent  or  can 
be  made  available  as  the  election  provided  by  the  charter  of 
the  respondent. 

There  is  a  class  of  cases  in  which  parties  and  public  officers 
standing  in  certain  relations  will  be  estopped  or  be  precluded 
from  questioning  the  official  character  and  the  effects  of 
official  conduct. 

It  is  well  settled  that  the  acts  of  an  officer  de  facto  are 
valid  when  they  concern  the  public  or  a  third  person  having 
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an  interest  in  the  official  act  (People  v.  St^'em^  5  Hill,  616, 
630 ;  People  v.  A,  tfe  S.  R.  R.  Co,,  55  Barb.  346.)  But  this  is 
not  a  case  of  that  class.  In  this  case  the  relator  is  seeking  to 
have  himself  restored  to  an  office  to  which  he  claims  he  was 
elected,  but  from  which  he  has  been  deposed.  It  is,  therefore, 
the  simple  question  between  the  relator  and  the  respondent 
whether  the  former  is  an  officer  of  the  latter  or  not. 

The  facts  that  the  relator  was  elected  secretary  of  the  board 
of  managers  and  that  only  a  manager  is  eligible  by  the  by-laws 
to  the  office  of  secretary,  signify  nothing  more  than  that  the 
board  of  managers  was  guilty  of  two  mistakes  instead  of  one. 
This  case  affords  another  illustration  of  the  general  rule  that 
one  mistake  begets  another.  The  offspring  has  the  same 
infirmity  that  its  ancestor  had  when  it  was  begotten.  It  is 
argued  that  the  illegal  election  of  the  relator  is  legalized  by 
his  illegal  election  to  the  office  of  secretary.  This  will  not 
satisfy  the  requirement  of  the  statute  or  of  sound  reasoning. 

It  appears  from  this  that  the  relator  was  never  legally 
elected  and  is  not  entitled  to  hold  the  office  of  manager  of  the 
respondent 

It  is  well  settled  that  the  writ  of  mandamus  will  not  issue 
in  case  of  doubtful  right.  {People  ex  rel,  Mott  v.  Board 
Suprs,  Green  Co,,  64  N.  Y.  600.) 

Hence,  if  it  were  not  so  clear  that  the  relator  had  no  title 
to  the  office,  but  was  a  question  of  serious  doubt,  then,  in 
such  case,  this  court  would  not  review  the  discretion  exercised 
by  the  General  Term  in  refusing  the  mandamus  and  reverse 
its  determination.  (Goddard  v.  Stiles,  99  N.  Y.  640 ;  People 
ex  rel,  Lunney  v.  Campbell,  72  id.  496.) 

The  iindiiig  of  fact  that  a  majority  of  the  board  was  not 
present  when  it  is  claimed  the  relator  was  elected  to  the  office 
of  manager  and  the  views  above  expressed  of  the  nature  and 
office  of  the  writ  of  mandamus,  it  seems  to  us  should  lead  to 
an  affinnance  of  the  judgment  appealed  from.  But  if  it  was 
proper  and  we  were  disposed  to  review  the  reasons  for  ref using- 
the  peremptory  mandamus,  such  review  would  lead  to  an 
affirmance  of  the  judgment.     It  was  found  by  the  learned 
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trial  judge  that  after  the  alleged  election  of  the  relator  was 
declared  to  be  illegal  and  void,  and  that  a  vacancy  accordingly 
existed,  George  A.  Quintard  was  elected  to  fill  the  vacancy 
and  had  entered  n]X)n  the  performance  of  his  office  as  manager 
before  this  proceeding  was  instituted.  The  practical  question 
then  in  this  case  is,  whether  the  relator  or  Mr.  Quintard  is 
legally  possessed  of  and  entitled  to  the  office  of  manager. 

As  was  said'  by  Judge  Miller,  in  delivering  the  opinion  of 
the  court  in  the  Jfatter  of  Gardner  (68  N.  Y.  409),  "  The 
proceeding  is  but  a  mode  of  testing  the  right  of  the  relator  to 
the  office  in  question  in  disregard  of  the  usual  course  by  quo 
^varranto."  "  Such  a  mode  of  testing  the  right  to  the  office 
would  be  unusual,  extraordinary  and  adverse  to  all  rules  and 
precedents  which  the  law  has  established,  and  cannot  be 
upheld." 

"  It  was  settled  at  a  very  early  period  in  this  state  that  when 
a  })er8on  is  already  an  officer  by  color  of  right,  the  court  will 
not  grant  a  mandamus  to  admit  another  person  who  claims  to 
have  been  duly  elected,  and  that  the  proper  remedy  is  by  an 
information  in  the  nature  of  quo  warranto."  {People  v. 
Stevens,  5  Hill,  616 ;  Morris  v.  People,  3  Den.  381 ;  Code 
Civ.  Pro.  §  1948,  subd.  1.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Au<;usTC8  Frank  et  al..  Appellants  and  Respondents,  v.  The 
Xew  York,  Lake  Erie  and  Western  Railroad  Compant, 
Impleaded,  etc..  Appellants  and  Respondents. 

Where  a  person,  other  than  the  lessee,  is  snown  to  be  in  possession  of  lease- 
hold premises,  the  law  presumes  that  the  lease  has  been  assigned  to  him 
by  an  instrument  sufficient  to  transfer  the  term  and  to  satisfy  the  Statute 
of  Frauds;  but  it  does  not  presume  that  the  assignee  entered  into  any- 
express  covenant  to  pay  rent,  so  as  to  make  himself  liable  through 
privity  of  contract,  or  otiierwise  than  through  privity  of  estate. 

Tlie  principles  which  govern  the  liability  of  an  assignee  of  a  lease  are 
applicable  to  the  case  of  a  receiver  of  the  property  of  the  lessee,  and  he 
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is  legally  and  equitably  chargeable  with  the  payment  of  the  rent 
reserved  for  such  time  as  he  continues  to  occupy  the  property  demised. 

The  lessor,  lessee  and  assignee  of  a  lease  may  modify  its  terms  by  reducing 
the  amount  of  rent,  although  there  is  a  mortgage  upon  the  property 
covered  by  the  lease,  where  there  is  no  covenant  on  the  part  of  the 
assignee  for  the  benefit  of  the  mortgagee. 

A  mortgagee,  out  of  possession,  has  no  lien  upon  rents;  until  he  elects  to 
take  possession,  or  moves  for  a  receiver;  the  rents  belong  to  the  lessor, 
who  may  contract  as  he  chooses  with  the  assignee  in  regard  to  them. 

The  E.  &  G.  V.  R.  R.  Co.  leased  its  road  to  W.  for  the  unexpired  term  of 
its  charter.  By  the  terms  of  the  lease,  the  lessee  agreed  to  pay,  as  rental, 
interest  on  certain  mortgage  bonds  before  that  issued  by  the  lessor,  and 
to  pay  the  mortgage  debt  at  maturity.  The  covenants  in  the  lease  were 
made  binding  on  the  successors  and  assigns  of  the  parties.  W.  executed 
a  lease  of  the  same  property  to  the  E.  R.  Co.,  the  lease  containing  sub- 
stantially the  same  covenants  and  conditions.  The  lessee  took  possession, 
and  thereafter  the  leased  road  was  operated  as  part  of  its  system;  it  exe- 
cuted a  mortgage  on  all  its  property,  including  its  leasehold  interests  in 
said  road  and  other  railroads.  The  E.  R.  Co.  having  become  insolvent, 
an  action  was  brought  by  the  attorney-general  to  dissolve  it,  in  which  a 
receiver  was  appointed,  who  took  possession  of  its  property,  including 
that  covered  by  said  lease.  The  said  mortgage  was  foreclosed,  and  by  the 
decree  the  referee  appointed  to  sell  was  directed  to  sell  the  mortgaged 
property  in  one  parcel,  the  plaintiff  being  at  liberty,  however,  "  to  abandon 
and  disclaim,  at  any  time  before  the  sale,  any  leasehold  estates  or  interests.  '* 
by  giving  notice  thereof  to  the  referee,  in  which  case  the  latter  was  directed 
not  to  expose  for  sale  the  estates  dnd  interests  so  abandoned.  The  receiver, 
who  had  been  also  appointed  receiver  in  the  foreclosure  suit,  was  directed 
to  assign  to  the  purchasers,  on  their  request,  all  executory  contracts  of 
the  E.  R.  Co.,  but  it  was  provided  that  they  should  not  be  required 
to  assume  any  such  contracts  entered  into  before  the  appointment  of  tlie 
receiver.  The  terms  of  sale,  which  were  publicly  read  before  the  sale, 
excluded  such  property  "as  will  be  declared  excepted  at  the  time  and 
place  of  sale."  The  referee,  in  his  report  of  sale,  stated  that  at  and 
prior  thereto  he  made  due  and  public  announcement  that  the  said  lease, 
and  the  estate  or  interest  purporting  to  be  created  thereby,  would  not  be 
included,  and  in  his  deed  the  same  were  expressly  excepted.  The  property 
soUi  was  purchased  under  the  Reorganization  Act  of  1874  (Chap.  430, 
Laws  of  1874);  the  purchasing  trustees  conveyed  to  the  new  company, 
organized  as  provided  by  the  act,  by  deed  containing  the  same  excep- 
tions as  in  the  referee's  deed,  and  the  certificate  of  incorporation  of  said 
new  company,  in  reciting  the  foreclosure  proceedings,  expressly  stated 
that  said  lease  was  exempted  from  tire  property  sold.  The  receiver, 
from  the  time  of  his  appointment  up  to  the  transfer  by  him,  operated 
the  leased  road;  after  the  transfer,  the  new  company  operated  it.  In 
an  action  to  foreclose  the  mortgage  given  to  secure  the  bonds  issued  by 
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the  E.  &  G.  V.  R.  R.  Co.,  as  aforesaid,  keM,  that  by  its  lease  to  W.  the 
consideration  to  be  paid  for  the  leasehold  interest  thereby  created,  *.  e., 
payment  of  the  bonds,  was  the  rent  reserved;  that  as  the  lease  from  W. 
to  the  E.  R.  Co.  embraced  all  he  had  acquired  from  his  lessor,  it  operated 
in  fact  as  an  assignment  of  the  entire  term,  and  the  £.  R.  Co.  became 
liable  for  the  principal  and  interest  on  the  bonds,  both  by  privity  of 
contract  and  privity  of  estate;  that  when  tlie  receiver  took  possession 
and  operated  the  leased  road,  he  became  liable  in  effect  as  assignee 
during  the  period  of  his  occupation;  that  the  lease  was  neither  destroyed 
nor  affected  by  the  foreclosure  of  the  mortgage  given  by  the  E.  R.  Co.. 
or  by  the  action  brought  to  dissolve  it;  that  while  it  did  not  appear 
expressly  that  the  required  notice  of  withdrawal  of  the  lease  was  given 
prior  to  the  foreclosure  sale,  yet  that  the  presumption  arising  from  the 
fact  that  it  was  withdrawn  was  that  notice  was  given,  and  the  circum- 
stances showed  this  was  the  intent,  and  the  purchasers,  therefore, 
acquired  no  title;  but  that,  as  the  new  company,  immediately  after  its 
organization,  took  possession  of  the  property  covered  by  the  lease  and 
thereafter  operated  the  leased  road,  in  the  absence  of  proof  as  to  the 
capacity  in  which ^r  under  which  authority  it  so  entered  and  occupied, 
the  presumption  was  that  it  entered  rightfully  and,  therefore,  in  subordi- 
nation to  the  lease,  and  so  that  it  became,  prima  facie,  liable,  as  assignee 
of  the  lease,  to  pay  the  rent,  as  stipulated  in  the  lease,  during  the  time 
that  it  occupied,  at  least  until  some  new  arrangement  was  made  reliev- 
ing it  from  liability. 
It  appeared  that  at  a  time  while  the  new  company  was  operating  the 
leased  road,  an  agreement  was  made  between  it,  the  lessor  and  the  lessee, 
to  the  effect  that  it  should  not  thereafter  pay  out  anything  upon  the 
bonds.  Htid^  that  so  long  as  this  agreement  remained  in  force  said  com- 
pany was  relieved  from  the  liability  to  make  such  payment. 

(Argued  June  20,  1890;  decided  October  7,  1890.) 

Cross  appeals  from  a  jndginent  of  the  General  Term  of  tl^ 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  at  the  March  tenn,  1887,  which  modified  a 
judgment  entered  upon  the  decision  of  the  court  on  trial  at 
Special  Tenn. 

Action  to  foreclose  a  tnist  deed  in  the  nature  of  a  mortgage 
executed  by  a  railroad  company  to  secure  the  payment  of  its 
bonds. 

Certain  railroad  corporations,  organized  severally  under  the 
names  of  the  Erie  and  Genesee  Valley  Railroad  Company, 
the  Erie  Railway  Company  and  the  New  York,  Lake  Erie 
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and  Western  Railroad  Company,  are  herein  referred  to  respect* 
ively  as  the  Genesee  Valley  Company,  the  Erie  Company 
and  the  appellant  company,  they  being  so  termed  in  the 
opinion. 

The  mortgage  sought  to  be  foreclosed  was  executed  June 
20,  1871,  by  the  Genesee  Valley  Company  to  the  plaintiffs 
and  one  Lockwood,  as  trustees  for  the  bondholders,  to  secure 
the  payment  of  certain  bonds,  concurrently  issued,  to  the 
amoimt  of  $120,000  of  principal,  due  July  1,  1886,  and  the 
interest  coupons  attached,  due  successively  on  the  first  days  of 
January  and  July  in  each  year.  The  mortgage  provided  that 
if  the  interest  on  the  bonds  remained  unpaid  for  six  months, 
the  whole  amoimt  of  principal  and  interest  should  be  due  and 
payable,  and  the  mortgagees  might  take  possession. 

On  November  1,  1871,  the  Genesee  Valley  Company  leased 
its  road  and  all  the  n'ghts,  powers  and  privileges  appurtenant 
thereto  to  Lauren  C.  Woodruff  for  the  unexpired  term  of  its 
charter,  vhich  was  for  100  years,  and  of  any  renewal  thereof, 
the  lessee  "  paying,  or  causing  to  be  paid,  therefor  the  bonded 
debt  of  $120,000  whenever  the  same  shall  become  due, 
**  *  *  and  also  all  lawful  taxes  *  *  *  and  assess- 
ments. *  *  *  In  case  of  payment  of  the  bonds  by  the 
party  of  the  first  part  (Woodruff)  or  the  Erie  Railway  Com- 
pany, thereafter  the  annual  rent  to  be  one  dollar  and  taxes." 
The  lessee  expressly  covenanted,  among  other  things,  to 
oper^-te  the  road  as  a  first-class  railroad  ;  to  pay  the  interest 
on  the  bonded  debt,  and,  upon  its  maturity,  to  pay  the  princi- 
pal or  provide  for  a  renewal  of  the  loan  ;  to  complete  the  road 
from  Dansville  to  a  connection  with  the  Erie  railway ;  to  keep 
it  and  its  appurtenances  in  repair;  to  indemnify  the  lessor 
against  all  suits,  damages  and  costs,  and,  upon  the  expiration 
or  other  sooner  determination  of  the  term  granted,  to  suiTender 
the  demised  property  in  as  good  condition  as  when  received, 
ordinary  wear  and  use  excepted.  The  various  covenants  were 
made  binding  upon  the  successors  and  assigns  of  the  respective 
parties. 

November  8,  1871,  said  Woodruff  leased  the  same  property 
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to  the  Erie  Company  by  an  instrument  containing  substantially 
the  same  covenants  and  conditions. 

February  4, 1874,  the  Erie  Company,  being  then  in  possession 
of  the  railroad  and  property  covered  by  said  leases,  executed  a 
mortgage  thereon,  as  well  as  upon  other  property,  to  the  Farm- 
ers' Loan  and  Trust  Company  to  secure  the  payment  of  bonds 
to  the  amount  of  $40,000,000.  The  interest  coupons  outstand 
ing  against  the  Genesee  Valley  Company  up  to  and  including 
those  falling  due  January  1,  1875,  were  paid  by  the  Erie 
Company,  which,  shortly  after  that  date,  became  embarrassed 
and  thenceforward  failed  to  comply  with  that  condition  of  its 
lease  which  required  payment  of  interest.  In  May,  1875,  the 
people,  through  the  attorney-general,  commenced  an  action  to 
dissolve  the  corporation,  and  on  the  twenty-sixth  of  that ' 
month  Hugh  J.  Jewett,  who  was  then  the  president  of  the 
Erie  Company,  was  appointed  receiver  of  its  property  and 
franchises,  and  took  possession  of  the  same,  including  the 
property  covered  by  the  lease  from  Woodruff. 

In  June,  1875,  the  Farmers'  Loan  and  Trust  Company 
commenced  an  action  to  foreclose  its  said  mortgage,  and  on 
the  fifteenth  of  the  same  month  said  Jewett  was  appointed 
receiver  in  that  action  also.  From  May,  1875,  until  April, 
1878,  when  the  Erie  Company  was  reorganized,  the  railroad 
of  the  Genesee  Valley  Company  was  operated  as  part  of  the 
Erie  system  of  railroads  by  said  receiver,  who  took  and  retained 
the  receipts  and  profits,  all  of  which  he  was  authorized  to  do 
by  orders  of  the  court  that  appointed  him.  In  like  manner 
he  was  further  authorized,  in  his  discretion,  to  pay  rent  due 
and  to  become  due  upon  the  leases  held  by  the  Erie  Company, 
"  in  manner  and  form  as  provided  in  such  leases  respectively ; " 
but  he  was  not  recjuired,  as  the  court  further  said  in  its  order, 
to  adopt  and  confirm  any  such  leases  that,  upon  due  inquiry, 
he  should  find  not  to  be  advantageous  to  all  parties  in  interest 

November  7, 1877,  a  decree  was  made  foreclosing  the  mort- 
gage to  the  Fanners'  Loan  and  Trust  Company,  which,  after 
reciting,  among  other  things,   that   some   of  the   leasehold 
interests  covered  by  said  mortgage  are  "  burdensome,  unprofit- 
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able  and  worthless,"  adjudged  that  the  property  "  mortgaged, 
or  intended  so  to  be,"  should  be  sold  by  a  referee  in  one  parcel 
subject  to  all  liens  prior  to  the  date  of  the  mortgage,  but  that 
the  plaintiff  should  "  be  at  liberty  to  abandon  and  disclaim  at 
any  time  before  the  sale,  any  leasehold  estates  or  intere8t& 
embraced  or  included  in  the  mortgage  not  deemed  to  be 
valuable,  by  giving  notice  of  such  abandonment  and  disclaimer 
to  the  referee  in  writing,  and  the  referee  shall  not  expose  for 
sale  tlie  leasehold  estates  and  interests,  so  abandoned  and  dis- 
claimed as  part  of  the  mortgaged  premises."  The  decree 
further  provided,  that  all  leasehold  estates  and  interests  sold 
by  the  referee,  as  part  of  the  mortgaged  property,  should  be 
sold  subject  to  the  terms  and  provisions  of  the  leases  and  con- 
tracts under  which  they  were  held.  The  referee  was  autlior- 
ized  to  do  all  things  needful  and  proper,  and  take  all  measures 
deemed  judicious  and  necessary  to  expose  the  property  for 
sale  in  such  a  manner  as  to  command  the  highest  price.  The 
receiver  was  directed  to  assign  to  the  purchasers  of  the  mort- 
gaged premises,  upon  their  request,  all  executory  contract*  of 
the  Erie  company,  but  such  purchasers,  as  the  decree  further 
provided,  should  "  not  be  required  to  assume  any  contracts  of 
the  defendant  company  entered  into  before  the  appointment 
of  the  receiver  and  all  such  contracts  not  so  assumed  by  such 
purchaser  *  *  *  shall  be  reassigned  by  the  receiver  to 
the  said  defendant  company."  It  was  further  adjudged,  that 
if  a  purchase  should  be  made  under  the  reorganization  act 
(Laws  of  1874,  chap.  430),  the  purchaser  should  take  title 
subject  to  all  the  lawful  provisions  of  the  plan  and  agreement 
of  reorganization,  and  that  he  should  be  fully  vested  with  the 
property  and  premises  sold  in  pursuance  of  the  judgment  The 
property  "authorized  to  be  sold  "  under  the  decree,  included 
"  terms  and  remainders  of  terms,  franchises  *  *  *  lease- 
hold estates,  contracts  and  other  property."  The  notice  of 
sale  contained  the  same  description  as  the  decree,  but  tlie  terins 
of  sale,  which  were  publicly  read  before  the  property  was  sold 
excluded  "  such  portions  thereof  as  will  be  declared  excepted 
at  the  time  and  place  of  sale."    The  plan  of  reorganization 
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entered  into  July  21, 1876,  was  approved  by  the  court  Angiist 
12,  1876.  It  provided  for  the  "  foreclosure  of  the  property  of 
the  company  "  and  that  "  if  the  railway  is  bought  in  after  such 
foreclosure  a  new  company  shall  be  formed  to  hold  and  work 
it."  The  referee  in  his  report  of  the  sale,  states  that  at,  and 
prior  to  the  sale,  due  and  public  amiounceinent  was  made  by 
him  that  the  lease  between  Woodruff  and  the  Genesee  Valley 
Company,  or  the  estate  or  interest  purporting  to  be  be  created 
thereby,  would  not  be  included  in  the  property  sold.  The 
sale  took  place  April  24,  1878,  and  the  next  day  it  was  duly 
confirmed  by  the  court,  which  directed  the  referee  to  forth- 
with execute  a  proper  deed  of  conveyance  to  the  purchasers, 
who  were  the  reconstruction  trustees,  of  all  the  property  ''  so  as 
aforesaid  sold  or  intended  so  to  be."  The  referee's  deed  con- 
veys the  property  described  in  the  decree  "  except,  however, 
as  follows :  *  *  *  A  memorandum  of  agreement,  or 
lease  dated  Kovember  8,  1871,  between  the  Erie  Kailway 
Company  of  the  first  part  and  Lauren  C.  Woodruff,  lessee  of 
the  Erie  and  Genesee  Valley  Railroad  Company,  of  the 
second  part."  The  grantees  covenanted  to  assume  and  save 
the  receiver  harmless  from  his  contracts,  obligations  and  law- 
ful indebtedness. 

April  27,  1878,  the  purchasing  trustees  conveyed  to  the 
appellant  company,  which  was  organized  on  that  day,  the 
same  property,  by  a  deed  containing  the  same  exceptions  as 
the  deed  from  the  referee.  The  certificate  of  incorporation 
of  the  appellant  company  recites  the  foreclosure  proceedings, 
but  expressly  states  that  the  Woodruff  lease  was  excepted  from 
the  property  sold. 

May  3, 1878,  said  receiver  presented  to  the  court  his  petition 
wherein,  after  reciting  the  proceedings  had  in  the  foreclosure 
action,  he  stated  that  in  pursuance  of  the  judgment  therein  ''all 
and  singular  the  mortgaged  premises  were  sold  as  therein 
directed  "  and  that  the  referee  executed  and  delivered  a  deed 
** conveying  the  premises  and  every  part  thereof"  to  the 
purchasers;  that  the  purchasers  conveyed  to  the  appellant 
company  "  all  and  singular  the  said  premises  so,  as  aforesaid, 
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conveyed  to  them,"  but  the  petition  also  refers  to  the  several 
deeds  on  record  as  a  part  thereof  and,  as  already  stated, 
each  deed  expressly  excepts  the  Woodruff  lease.  The  peti- 
tioner further  states  that  the  appellant  company  claims  to 
be  entitled  to  receive  from  him  as  receiver,  "the  posses- 
sion of  all  the  property  and  franchises  embraced  in  the 
said  judgment  and  the  several  deeds  of  conveyance."  He 
asked  for  authority  to  transfer,  surrender  and  deliver  to  the 
appellant  company  "  all  the  property  and  franchises  in  his 
hands  and  under  his  control  as  receiver  "  with  certain  imma- 
terial exceptions.  On  the  same  day  an  order  w^  made  by  the 
court,  directing  him  to  transfer,  deliver  and  surrender  to  said 
company  "  all  the  property  and  franchises  whereof  he  is  now 
possessed  as  receiver  *  *  *  and  which  were  embraced  or 
intended  to  be  embraced  in  the  judgment  of  foreclosure  herein*" 
June  1, 1878,  the  appellant  company  gave  the  receiver  a  receipt 
for  "  all  the  property  mentioned  as  being  in  judgment  and 
enumerated  in  the  referee's  report  of  sale  thereunder."  July 
17,  1S78,  the  receiver  transferred  to  the  appellant  company 
a  large  number  of  contracts  and  agreements  formerly  belong- 
ing to  the  Erie  Company,  but  not  including  the  Woodruff 
lease.  It  was  stated  in  the  instrument  of  transfer,  that  the 
purchasers  under  the  foreclosure  and  their  successors,  the 
appellant  company,  had  assumed  the  executory  contracts  so 
assigned. 

July  26,  1878,  the  receiver  reassigned  to  the  Erie  Company 
the  Woodruff  lease,  among  other  instruments,  by  a  writing 
which  recited  his  power  to  do  so  as  conferred  by  the  judgment 
in  the  foreclosure  action  in  case  the  purchasers  at  the  mort- 
gage sale  should  refuse  to  assume  them,  and  stated  that  such 
purchasers  had  not  assumed  them  but  had  rejected  and  refused 
to  assume  them. 

December  4,  1879,  the  receiver  executed  and  delivered  to 
the  appellant  company  an  instrument  which,  after  reciting 
the  application  and  order  of  May  3,  1878,  stated  that  on  the 
1st  day  of  June,  1878,  he  "formally  transferred  and  surrend- 
ered to  your  company  the  property  of  the  Erie  Railway  Com- 
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pany,"  exceptiog  such  as  lie  had  retained  to  satisfy  his  out- 
standing indebtedness  as  receiver.  lie  further  stated  in  said 
instrament  as  follows :  "  I  now  propose  to,  and  herewith  do, 
transfer  and  surrender  to  your  company  all  of  the  property  of 
the  Erie  Railway  Company,  real  and  personal,  remaining  in 
my  hands  as  receiver,  not  heretofore  transferred  and  surren- 
dered to  you  as  above  stated,  in  order  that  you  may  become 
completely  possessed  of  all  the  property  of  tlie  Erie  Railway 
Company,  w^hich  was  sold  under  foreclosure,  and  which  became 
vested  in  you  by  such  sale  and  subsequent  conveyances  and 
assignments  above  referred  to." 

K'ovember  25,  1879,  final  judgment  was  entered  in  the 
action  brought  by  the  people  dissolving  the  corporation  and 
adjudging  that,  "  by  reason  of  the  said  foreclosure  and  sale, 
the  said  Erie  Railway  Company  has  been  wholly  and  perma- 
nently deprived  of  every  right  and  franchise,  and  of  every 
kind  and  character  of  property  necessary  to  enable  it  to  carry 
on  business,  and  to  exercise  and  employ  its  franchises  as  con- 
templated and  required  by  the  laws  under  which  said  company 
was  created." 

December  30,  1879,  various  reports  of  the  foregoing  trans- 
actions, among  others,  were  confirmed  by  the  court,  and  the 
receiver  was  discharged  from  all  liability  to  and  including 
December  5,  1879. 

The  railroad  of  the  Genesee  Valley  Company  was  held  and 
operated  as  follows:  from  Xovember  8, 1871,  to  May  20, 1875, 
by  the  Erie  Company;  from  the  latter  date  to  June  1,  1878, 
by  Mr.  Jewett,  as  receiver ;  and  from  that  time  onward,  so 
far  as  appears,  by  the  appellant  company. 

May  14,  1879,  the  appellant  company,  of  w^liich  ilr.  Jewett 
was  president  from  its  organization,  served  a  notice  u])on  the 
Genesee  Valley  Company,  and  upon  Lauren  C.  AVoodruff, 
stating  that  the  Erie  Company  came  into  possession  oi  the 
road  under  an  agreement  with  Woodruff,  and  although  exten- 
sive and  permanent  improvements  w'ere  made,  it  was  operated 
at  a  loss ;  that  he,  as  receiver,  also  operated  it  at  a  loss,  having 
been  advised  that  the  lease  was  void,  to  which  Mr.  Woodruff 
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had  assented,  but  on  account  of  public  and  other  considera- 
tions he  did  not  abandon  it ;  that  "  he  did  not  expect  that  the 
operation  of  tlie  road  at  a  loss,  solely  for  the  benefit  of  that 
part  of  the  public  which  it  accommodated,  would,  in  addition 
to  his  loss,  expose  him  to  a  claim  for  rental ; "  that  the  appel- 
lant company  "acquired  no  interest  in  this  property,  but 
merely  succeeded  to  the  possession  of  the  receiver;"  that 
the  appellant  company  was  no  longer  willing  to  continue  the 
operation  of  the  road  at  a  loss,  and,  therefore,  gave  notice 
that  it  would  cease  to  operate  the  road  on  July  1,  1879. 

June  30,  1879,  said  Woodniff  made  a  written  proposition 
to  the  appellant  company  to  the  effect  that  it  should  continue 
to  operate  the  road  in  question  after  July  1, 1879,  until  further 
notice,  and  to  pay  the  expenses  of  running  it,  but  that  it  should 
not  be  *^  compelled  to  pay  any  rent  for  the  use  of  the  same." 
No  obligation  was  to  be  implied  from  the  execution  of  such 
proposal,  which  was  not  to  be  so  construed  as  to  affect  any  of 
tlie  legal  rights  of  the  parties  tjiereto  "  as  the  same  shall  exist 
on  and  after  July  1,  1879."  This  proposition  was  presented 
to  the  directors  of  the  Genesee  Valley  Company,  who,  on 
July  5, 1879,  declared  by  resolution  that  their  company  desired 
^'  to  have  itsVoad  operated  in  the  future  as  in  the  past  for  the 
benefit  of  the  citizens  of  the  territory  through  which  it  runs, 
and  it  will  assent  to  any  arrangement  made  by  Mr.  Woodruff 
liaving  that  end  in  view  that  will  not  conflict  with  or  change  the 
rights  or  obligations  of  Mr.  Woodruff  and  this  company  under 
the  contract  between  them  bearing  date  Noveml)er  1,  1871/' 
They  directed  that  a  copy  of  this  resolution,  wuth  its  preamble 
embracing  the  opinion  of  their  counsel  upon  the  subject, 
should  be  attached  to  said  proposal  and  returned  to  the  appel- 
lant company,  which,  on  the  8th  of  July,  1879,  notified  the 
Genesee  Valley  Company  and  said  Woodruff  that  it  would 
continue  to  operate  the  road  during  the  month  of  July,  upon 
the  terms  mentioned  in  the  said  proposal,  but  that  unless  some 
permanent  arrangement  was  made  by  August  first,  it  would 
withdraw  its  trains  from  the  road.  July  thirtieth,  said  Wood- 
ruff agreed  in  writing  with  the  appellant  company  that  if  it 
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would  not  withdraw  its  trains  on  the  first  of  August,  but 
would  continue  to  operate  the  road  until  the  first  of  Septem- 
ber, it  should  have  the  right  to  do  so  "  free  of  any  rental  or 
obligation  for  the  use  of  said  road  during  said  month  of 
August." 

January  24,  1880,  this  agreement;  was  continued  in  force 
from  September  1,  1879,  until  May  15,  1880,  and  by  two 
subsequent  agreements,  said  arrangement  was  continued  until 
May  15,  1881. 

August  25,  1879,  a  resolution  was  adopted  by  the  board  of 
directors  of  the  Genesee  Valley  Company,  appointing  a  com- 
mittee to  confer  with  Mr.  "Woodruff,  with  reference  to  a  final 
settlement  of  the  difficulties,  and  in  the  meantime,  requesting 
the  appellant  company  to  continue  the  operation  of  the  road 
*'  as  heretofore  operated  without  liability  to  this  company  for 
it«  use,  until  such  conference  can  be  had  and  a  settlement  or 
compromise  affected." 

This  action  was  commenced  October  25,  1877,  but  by  order 
of  the  court  a  supplemental  summons  was  issued  March  10, 
1883,  bringing  in  said  Woodruff  and  the  appellant  company 
as  parties  defendant.  Upon  the  trial  the  Special  Tenn,  by  its 
decree,  made  as  of  October  1,  1885,  adjudged  that  the  sum 
of  $235,605  of  principal  and  interest  was  due  upon  the  mort- 
gage in  question,  and  directed  the  usual  foreclosure  and  sale 
with  judgment  for  any  deficiency,  cqllectible  by  execution 
out  of  the  property  of  the  following  defendants  in  the  order 
named:  1.  The  appellant  company;  2.  Lauren  C.  Woodruff; 
3.  The  Genesee  Valley  Company. 

Upon  appeal  the  General  Term  modified  the  decree  "so  as 
to  limit  the  liability  "  of  the  appellant  company,  "  to  a  sum 
«qual  to  the  amount  of  interest  upon  the  bonds  of  the" 
Genesee  Valley  Company  "from  the  first  day  of  January, 
1875,  to  the  first  day  of  July,  1879,  with  interest  on  the 
several  instalments  from  the  time  they  became  due,  respec- 
tively, amounting"  on  July  1,  1887,  the  date  of  entering 
judgment,  to  $61,425.  This  was  declared  to  be  without 
prejudice  to  the  right  of  any  party  entitled  thereto  to  require 
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the  appellant  company  to  account  for  and  pay  any  sncli  rent 
as  it  might  be  liable  to  pay  on  account  of  the  possession  and 
operation  of  the  road  after  July  1,  1879. 

December  10,  1889,  the  parties  stipulated  that  when  the 
appellant  company  or  the  said  receiver  should  deposit  to  the 
credit  of  the  plaintiffs  "  $37,882.45,  the  amount  decreed  in 
the  action  of  Lauren  C.  Woodruff  against  Hugh  J.  Jewett,  as 
receiver  *  *  *  being  the  amount  due  and  unpaid  of 
the  interest  coupons  in  question  from  January  1,  1875,  to 
January  1,  1878,  and  should  pay  certain  costs,  '^.such  pay- 
ments to  be  proved  by  the  affidavit  of  Hon.  E.  C.  Sprague 
*  *  *  such  affidavit  may  be  annexed  to  the  record  in  this, 
case  *  *  *  with  the  like  force  and  effect  as  if  a  supple- 
mental answer  had  been  interposed  and  a  final  decision  of  the 
court  made  to  the  effect  that  such  payments  had  been  made.'^ 

The  affidavit  of  Mr.  Sprague  dated  February  26,  1890^ 
that  the  deposit  had  been  made  as  required  by  said  stipulatioa 
is  annexed  to  the  appeal  book. 

James  C.  Carter  for  plaintiffs.  If  the  appellant,  tlie  New- 
York,  Lake  Erie  and  Western  Railroad  Company,  is  person- 
ally bound  to  pay  the  mortgage  debt,  that  obligation  may  be 
enforced  in  this  action.  {Burr  v.  Beirs^  24  X.  Y.  178  ;  Laio- 
rence  v.  Fox,,  20  id.  268 ;  Dunning  v.  Leaviit^  85  id.  30 ;  Wood- 
ruff V.  E.  li.  Co.,  98  id.  609,  ^)2^\  Marsh  v.  Pike,  10  Paige, 
595 ;  Lewin  on  Trusts,  §§  845,  846;  Perry  v.  Knott,  4  Bean. 
179;  Story's  Eq.  Juris.  §  639  ;  Ring  v.  Baldwin,  2  Johns.  Clu 
554 ;  17  Johns.  384.)  The  New  York,  Lake  Erie  and  Western 
Kailroad  Company  is  personally  bound  to  pay  the  mortgage 
debt.  {WiUianis  v.  Woodward,  2  Wend,  487;  Acker  v. 
Witherell,  4  Hill,  112;  Bedford  v.  Terhune,  30  N.  Y.  453; 
Carters  Hammett,  18  Barb.  608;  12  id.  253;  Howard  v. 
Ellis,  4  Sandf.  372 ;  Benson  v.  Bolhs,  8  Wend.  175 ;  JoA^k- 
son  V.  Davis,  5  How.  Fr.  123,  129 ;  Sc/nder  v.  Smith,  51  K. 
Y  ^09  ;  Conway  v.  Starkweather,  1  Den.  113  ;  Witt  v.  MayoVy 
etc,,  5  Kobt  248 ;  6  id.  441 ;  Bacon  v.  Brovm,  9  Conn.  334 ; 
Shipman  v.  Furniss,  69  Ala.  549 ;  C  W.  C  Co.  v.  GardfieVy 
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99  111.  ISl^;  Astor  v.  Z'AmoreauXy  4  Sandf.  524 ;  Broom's  Leg. . 
Max.  556 ;  Ztccas  v.  NockeU^  1  C.  &  F.  438,  457 ;  Lucas  v. 
Cornmerford,  3  Bro.  C.  C.  166;  Peojjle  v.  0'Brte7i,  111  K  Y.- 
1 ;  Stewart  v.  Z.  I.  li.  li.  Co.,  102  id.  601.)  The  unqualified 
possession  of  the  appellant  company  was  presumptive  proof  * 
that  it  was  assignee  of  the  lease,  and  imposed  upon  it  the  bur- 
den of  all  covenants  in  the  lease  which  run  with  the  land, 
and  include  the  obligation  to  pay  the  rent  or  interest  accruing 
during  such  possession,  and  the  principal  debt  when  it  fell  due. 
{Ilcigar  v.  Buck^  44  Vt.  285 ;  Yan  Vorpe  v.  Crain^  1  Paige,  455  ; 
Post  V.  Kearney,  2  K  Y.  374 ;  1  Smith's  L.  C.  221 ;  PeopU 
V.  O'Brien,  111  N.  Y.  1 ;  Willard  v.  Tillman,  26  id.  558 ; 
Yrooman  v.  Turner,  69  id.  280.)  It  will  hardly  be  claimed 
for  the  appellant  company  that  the  alleged  agreement  between 
it  and  the  Erie  and  Genesee  Valley  Railroad  Company  and 
Lauren  C.  Woodruff,  permitting  an  operation  of  the  road  by 
the  appellant  company  without  rent,  bound  the  holders  of 
the  mortgage  bonds  in  consequence  of  the  fact  that  Woodruff 
was  one  of  the  mortgage  trustees.  There  is  no  color  of 
foundation  for  such  a  position.     (1  Perry  on  Trusts,  §  411.)- 

Lucius  N.  Bangs  for  plaintiffs.  The  two  instruments  exe- 
cuted between  the  Erie  and  Genesee  Valley  Eailroad  Company 
and  Lauren  C.  Woodruff,  and  Lauren  C.  Woodruff  and  the  Erie^ 
Railway  Company,  must  be  construed  as  a  grant  in  fee  subject 
to  a  rent  charge.  (  Van  Rensselaer  v.  Hayes,  19  N.  Y.  68 ; 
Cruger  v.  MoLaicry,  41  id.  219 ;  Black  v.  D.  &  li,  C,  Co,,  24 
N.  J.  Eq.  455 ;  Yan  Rensselaer  v.  Dennison,  35  N.  Y.  393-399.) 
There  is  nothing  in  the  law  or  its  policy  looking  with  disfavor 
upon  the  transfer  by  one  railroad  company  to  another  of  a 
right  to  operate  the  line  of  such  road.  (  Woodruff  v.  E.  R, 
Co,n  93  N.  Y.  609-615.)  In  respect  to  the  interest  that  passed 
to  Hugh  J.  Jewett,  as  receiver,  in  this  mortgaged  property,  it 
will  l>e  remembered  his  first  appointment,  May  26,  1875,  was 
in  the  action  of  the  people  of  the  state  of  Xew  York,  in  which,^ 
among  other  things,  a  final  dissolution  of  the  corporation  was 
sought.  By  virtue  of  the  statute,  on  such  appointment,  and 
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giving  tlie  requisite  security,  such  receiver  was  vested  with  all 
the  estate,  real  and  personal,  of  such  corporation.  (Colby's 
N.  Y.  R.  R.  Laws,  530,  §  527.)  The  company  taking  posses- 
sion from  the  receiver,  takes  it  upon  tlie  same  terras  by  which 
the  receiver  held  it,  and  the  same  obligation  which  held  the 
receiver  to  pay,  irrespective  of  the  validity  of  the  contract, 
will  hold  this  company  to  pay,  because  of  the  possession  it 
retains  and  the  implied  conditions  springing  from  the  posses- 
sion in  view  of  the  circumstances  under  which  it  received  it. 
(Broom's  Leg.  Max.  556 ;  Zuea^  v.  NockelU^  1  CI.  &  Fin. 
438 ;  Asior  v.  L^ Amore^iux^  4  Sandf .  524 ;  Pfefer  v.  S.  cb 
F.  D.  Z.  R.  a.  Co.,  18  Wis.  155;  Talhod  v.  Radnoe,  3 
Myl.  &  K.  252 ;  Thornton  v.  W.  R.  Co,,  81  N.  Y.  463  ;  Ben- 
nett  V.  Lynch,  5  Bam.  &  Cres.  589-607;  HovU  v.  Parle,  7 
East.  164-166 ;  Messenger  v.  Andrews,  4  Russell's  Ch.  478- 
482;  Beidman  v.  Oooddl,  9  K  W.  Rep.  900;  Dov^lass  v. 
Wells,  18  Hun,  88 ;  Judson  v.  Bada,  79  N.  Y.  373 ;  L^icas 
V.  Cammerford,  3  Brown's  Ch.  166 ;  Spofford  v.  Manning,  6 
Paige,  383 ;  Chamberlain  v.  Chamherlain,  43  N.  Y.  424,  443.) 
There  is  privity  of  contract  —  certainly  privity  of  interest  as 
against  the  contracting  company  —  and  there  is  privity  of 
•estate  between  the  New  York,  Lake  Erie  and  Western  Rail- 
road Company  and  the  contracting  company,  that  carries  with 
it  the  burden  of  the  debt  and  the  obligation  to  pay.  (  Van 
Remselaer  v.  Hays,  19  N.  Y.  68 ;  Pratt  v.  Adams,  7  Paige, 
615-627;  Crosby  v.  Crafts,  5  Hun,  327;  69  K  Y.  607 ;  Nat 
Bank  of  Newburgh  v.  Bigler,  83  id.  51.)  By  public  policy 
and  through  binding  acts  of  the  New  York,  Lake  Erie  and 
Western  Railroad  Company  it  has  taken  upon  itself  the  repre- 
sentation of  the  corporate  property,  fi-anchises  and  duties  of 
the  Erie  and  Genesee  Valley  Railroad  Company.  {People  v. 
A.  i&  V,  R,  R.  Co.,  24  N.'  Y.  261-269 ;  Tal^ott  v.  P.  G, 
Township,  1  Flip.  144 ;  Olcott  v.  Bd,  Suprs,,  16  Wall  678  : 
Messenger  v.  P,  R,  R,  Co,,  36  N.  J.  407 ;  Palmer  v.  G,  J. 
R.  Co,,  4  M.  &  W.  749 ;  PeopU  v.  N.  Y,  C,  d;  II.  R,  It, 
R,  Co.,  28  Hun,  543 ;  F.  L,  c6  T.  Co.  v.  ^YaltGortK  1  N.  Y. 
433 ;   Laws  of  1874,  chap.  430 ;    ^yoodruff  v.  E,  R,  Co,,  93 
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N.  Y.  623;  Beicher  v.  M.  c6  P.  R,  M,  Co.,  7  N.  W.  Eep. 
695.)  The  covenants  inure  to  the  benefit  of  the  bondholders 
and  cannot  be  released  by  any  person  except  the  party  to 
whose  benefit  they  inure.  {Douglass  v.  ^Vells,  18  Hun,  88- 
94 ;  Whiting  v.  Gearty,  14  id.  498 ;  2  Piatt  on  Leases,  416, 
417 ;  Quackenboss  v.  Clark,  12  Wend.  555.) 

•/.  A.  Van  Derlip  for  the  Erie  and  Genesee  Valley  Railroad 
Company. 

James  Wood  and  Charles  J,  BisseU  for  plaintiff.  The  lease 
made  by  the  Erie  and  Genesee  Valley  Railroad  Company  to 
Laiyen  C.  Woodruff  was  a  valid  lease,  and  the  lease  or  agree- 
ment made  by  Lauren  C.  Woodruff  to  the  Erie  Railway  Com- 
pany was  a  valid  assignment  and  transfer  of  all  Woodruff's 
rights  and  obligations  under  his  lease,  and  the  Erie  Railway 
Company  became  liable  to  fulfill  all  his  obligations  and  became 
vested  with  all  his  rights.  ( Wooch-uff  v.  E,  R,  Co,,  93  N.  Y. 
609.)  The  New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany, as  successors  of  the  Erie  Railway  Company,  under  tlie 
proceedings  for  foreclosure,  and  several  proceedings  taken  on 
the  foot  of  the  foreclosure  and  sale  by  the  parties  in  interest, 
became  and  is  privy  in  estate  and  interest  with  the  Erie  Rail- 
way Company,  and  is  its  successor,  as  to  all  its  property, 
franchises,  rights  and  interests,  and  is  liable  as  such  for  the 
principal  and  interest  of  the  mortgage  in  this  case.  (  Wood- 
ruff V.  E.  R.  Co,,  93  N.  Y.  609;  Schmid  v.  N,  Y.,  L.  E,  & 
W.  R,  R.  Co,,  32  Ilun,  335 ;  C,  R,  I.  cfe  P,  R.  R,  Co.  v. 
Hmjoard,  7  Wall.  392 ;  1  Piatt  on  Leases,  57,  58,  59 ;  2  id. 
419;  Lucas  v.  Coinv^rford,  3  Bro.  C.  C.  160;  Flight  v. 
Beniley,  7  Sim.  149.)  These  leases,  in  their  terms,  may  be 
said  to  create  if  not  to  convey  a  fee.  (Jacob's  Law  Diet.  tit. 
"Demise;"  People  v.  A,  V,  R,  R,  Co.,  24  K  Y.  61;  A, 
R.  R.  Co.  V.  Elliott,  57  N.  H.  397.)  Every  element  of 
consideration  of  the  facts  of  this  case  center  in  and  are  insepar- 
ably bound  to  the  rights  and  interests  of  the  bondholders  ;  it 
is  they,  and  they  alone,  who  have  the  actual  beneficial  standing 
in  this  court,  and  it  is  their  rights  and  the  relations  which 
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have  been  assigned  to  theui  by  these  various  corporations^ 
which  are  the  governing  and,  it  may  be  said,  the  exclusive 
elements  for  judgment  now  before  this  court  (Jones  on  R. 
R.  Securities,  §§  72,  75,  567,  569 ;  W.  V.  Co.  v.  VaU^tte,  21 
How.  Pr,  414.)  The  proceedings  for  the  creation  of  the  Xew 
York,  Lake  Erie  and  Western  Railroad  Company  were  taken 
under  the  statutes  of  this  state  relating  to  the  formation  of 
new  corporations  by  parties  interested  in  the  old,  and  they  are 
to  be  found  in  the  Laws  of  1873,  chapter  469,  and  of  1874, 
chapter  430.  It  is  an  indispensable  condition  precedent  to  the 
creation  of  such  new  corporations  that  the  entire  property  of 
the  old  corporation  shall  have  been  sold  under  the  foreclosure. 
{Garnsey  v.  Rogers^  47  N".  Y.  223 ;  Yi^ooman  v.  TurneF^  69 
id.  280  ;  Damn  v.  Morris,  36  id.  569 ;  Burr  v.  Beers,  24  id. 
178  ;  Thorpe  v.  K,  C.  Co.,  48  id.  253.)  The  original  con- 
veyance to  Woodruff  and  his  conveyance  to  the  Erie  Railway 
Company  operated  as  a  fee  for  all  practical  intents  and  pur- 
poses. Those  instruments  were  really  grants  of  the  fee,  and 
none  of  the  ordinary  rules  regulating  the  assignment  of  leases 
as  mere  chattel  interests,  applied  to  them.  The  estate  conveyed 
embraced  all  the  elements  of  a  fee.  {Black  v.  D.  i&  P.  C. 
Co.,  24  N.  J.  Eq.  465.)  The  instruments  "  operated  in  law  as 
deeds  of  assignment,  and  not  as  deeds  of  lease,  and  none  of 
the  assignors  hold  any  reversion,  nor  any  interest  nor  estate  in 
the  land.  This  assignee  of  the  estate  is  liable  to  any  valid 
condition  expressly  mentioned  in  the  conveyance  in  fee,  which 
condition  will  run  with  the  land  and  bind  the  heirs  and  assigns 
of  the  grantee,  wholly  independent  of  tenure  and  also  inde- 
pendent of  priority  of  contract  or  estate."  (  Van  lienssela^r 
V.  Denfiison,  35  X.  Y.  393  ;  Tyk-r  v.  Ileklorn,  46  Barb.  439  ; 
Van  Bensselaer*  v.  Ilays,  19  X.  Y.  83.)  It  is  a  cardinal  prin- 
ciple of  equitable  jurisprudence  that  when  a  corporation  is 
dissolved,  or,  from  any  cause,  becomes  extinct  as  a  business 
concern,  its  property  is  a  trust  fund,  primarily  applicable  to 
the  payments  of  the  debts  of  the  corporation,"  and  is  always 
subject  to  this  application,  until  it  has  passed  into  the  hands 
of  a  hona  fide  purohncor.      {R.  JR.  Co.  v.  Howard,  7  WaU, 
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Goodwin  v.  C,  Co.,  18  Ohio  St.  169;  M.  cfe  W,  P.  R. 
Ji.  Co.  V.  Branch,  56  Ala.  139,  J53 ;  Baco7i  v.  Robertsoi%,  18 
How.  [TJ.  S.]  480;  Cumin  v.  Arl'ansas,  15  id.  304;  Seamnon 
V.  KimlaU,  92  TJ.  S.  362-367 ;  Hmtin^s  v.  Drexo,  76  X.  Y. 
9 ;  BarUeU  v.  Dreic,  57  id.  587 ;  Story's  Eq.  Jmis.  §  1252.) 

E.  C.  Sprague  for  defendants.  The  New  York,  Lake  Erie 
and  Western  Railroad  Company  is  not  liable  in  this  action  to 
pay  any  of  the  coupons  or  interest  on  the  bonds  in  question 
maturing  after  it  took  possession  of  the  railroad  of  the  Erie 
and  Genesee  Valley^  Railroad  Company.  {Quackenhoss  v. 
Clark,  12  Wend.  555;  TaU  \.  McCormick,  23  Hun,  218; 
Johnson  V.  Bates,  16  J.  &  S.  180 ;  WeUh  v.  Schuyler,  6  Daly, 
413 ;  Laws  of  1874,  chap.  430 ;  3  R.  S.  [7th  ed.]  2326 ;  Druer 
V.  Dyer,  7  Cush.  237  ;  Sannders  v.  Partridge,  108  Mass.  556 ; 
'  Vilas  V.  M,  R,  R,  Co.,  17  Wis.  497;  Oilman  v.  S.,  etc.,  R. 
R.  Co.,  87  id.  317;  40  id.  653 )  C.  &  O.  R.  R.  Co.  v.  Maiei^, 
114  U.  S.  176;  Shields  Y.  Ohio,  5  Otto,  319;  R.  R.  Co.  v. 
Georgia,  98  U.  S.  359 ;  Coded  v.  Farley,  57  How.  Pr.  174 ; 
Scott  V.  McMillaii,  76  N.  Y.  141 ;  Rider  v.  Bagley^  84  id. 
461,  465 ;  Wijck^ff  v.  S^^qfield,  98  id.  475,  477 ;  Argall  v. 
Pitts,  78  id.  239 ;  Meltenhurger  v.  Z.  R.  R.  Co.,  106  U.  S. 
286,  306 ;  Howard  v.  C.  (&  O.  R.  Co.,  123  id.  222 ;  Woodrvff 
V.  Jewett,  93  N.  Y.  612.)  The  plaintiflEs  are  not  entitled  to 
recover  for  coupons  or  principal  falling  due  on  or  after  July 
1,  1879,  and  the  judgment  of  the  General  Term  to  that  effect 
should  be  affirmed.  (Thomas  on  Mort.  §§  601,  604;  Devlin 
V.  Mu7*phy,  5  Abb.  [N.  C]  242 ;  Flagg  v.  Munger,  UN.  Y. 
483 ;  Hartley  v.  Hay^rison,  24  id.  170  ;  Douglass  v.  Wells^  18 
Hun,  88.)  No  recovery  can  be  had  in  this  action  for  the 
amount  of  the  coupons  falling  due  during  the  receivership  of 
Mr.  H.  J.  Jewett,  for  the  reason  that  no  such  cause  of  action 
is  set  forth  in  the  pleadings.  (1  Bliss's  Code,  540,  §  723 ;  Oror- 
ham  v.  Read,  57  N.  Y.  681;  Bartley  v.  Somers,  10  id.  363  ; 
R.  E.  Bank  v.  Eames,  1  Keyes,  588 ;  Stevens  v.  Mayor,  etc,<, 
84N.Y.  296;  Bradley  v.  Aldrich,  40  id.  504;  Ariiold  v. 
AngeU,  62  id.  568;  Wheel^ck  v.  Lee,  74  id.  475;  S.  T.  B. 
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line,  40  Hun,  422;  Brow7i  v.  Quigley,  59  K  Y.  265; 
DeOraw  v.  Elmore^  50  id.  1 ;  Ross  v.  Mather^  51  id.  108 ; 
BrantingKam  v.  Brantingham^  12  N.  J.  Eq.  180;  1  Daniels 
Ch.  Pr.  328;  Montesquieu  v.  Somdys,  18  Ves.  302;  Ilayt  v. 
Iloyt^  27  N.  J.  Eq.  399.)  This  action  cannot  be  maintained 
against  tlie  New  York,  Lake  Erie  and  Western  Kailroad  Com- 
pany, for  the  reason  that  the  lease  from  WoodniflF  to  the  Erie 
Railway  Company  is  a  sub-lease,  and  is  not  included  in  the 
mortgage  given  by  the  Erie  and  Genesee  Valley  Kailroad 
Company  to  the  plaintiffs.  {Ganson  v.  Tifft^  71  N.  Y.  48.) 
The  leases  from  the  Erie  and  Genesee  Valley  Railroad  Com- 
pany to  Woodruff,  and  from  Woodruff  to  the  Erie  Railway 
Company  are  ultra  vires  and  invalid,  and  the  appellant  is  not 
estopped  from  denying  their  validity.  (  Woodr^tff  v.  E,  R. 
Co.,  93  N.  Y.  609 ;  T.  &  B.  R.  R.  €o.  v.  R.  R.  Co.,  86  id. 
107;  93  id.  612.)  The  New  York,  Lake  Erie  and  Western 
Railroad  Company  is  not  liable  to  pay  any  portion  of  the 
$120,000  principal  of  the  mortgage  debt.  {Demarest  v.  Wil- 
lard,  8  Cow.  205,  211 ;  Talman  v.  Cojin,  4  N.  Y.  134, 137, 
139  ;  JSTormafi  v.  Wells,  17  Wend.  130,  145,  160 ;  AU^  v. 
Culver,  3  Den.  284,  295,  299.)  Under  section  1627  of  the 
Code  of  Civil  Procedure  no  such  judgment  can  properly  be 
entered  for  deficiency  against  this  defendant,  as  is  ordered  by 
the  courts  below.     {O.  C.  Bank  v.  Moore,  112  K  Y.  543.) 

Vann,  J.'  By  the  agrement  entered  into  November  1,1871, 
between  the  Genesee  Valley  Company  and  Lauren  C.  Wood- 
ruff, a  leasehold  estate  was  carved  out  of  the  fee  belonging  to 
the  former  and  the  consideration  agreed  to  be  paid  therefor  by 
the  latter  was  the  rent  reserved,  altliough  in  an  unusual  form. 
(  Woodruff  V.  Erie  Railway  Co,,  93  N.  Y.  609,  615 ;  Peo2}le 
V.  C/^Brien,  111  id.  1.)  As  the  lease  from  Woodruff  to  the 
Erie  Company  embraced  all  that  he  had  acquired  from  his 
lessor,  it  operated  as  an  assignment  in  fact,  although  not  such 
in  form,  of  the  entire  term  granted  by  the  original  lease. 
{Stewart  v.  Long  Island  R.  R.  Co.,  102  N.  Y.  601.)  Thence- 
forward the  legal  relations  of  the  three  parties  named  were  those 
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of  lessor,  lessee  and  assignee  under  a  lease.  Tlie  Erie  Company 
became  liable  for  the  interest  and  principal,  as  it  fell  due^ 
both  by  privity  of  contract  and  by  privity  of  estate.  (Wood's 
Landl.  &  Ten.  742 ;  Gear's  Landl  &  Ten.  §§  125,  126.)  The 
fonner  liability  depended  upon  its  express  promise  to  pay,, 
whether  it  entered  into  possession  or  not,  and  could  be  dis- 
charged only  by  payment,  while  the  latter  depended  upon 
entry  into  possession  under  the  lease,  and  could  be  avoided 
by  assigning  the  entire  term  and  relinquishing  possession^ 
When  the  receiver  of  the  Erie  Company  took  possession  and 
operated  the  road,  he  also  became  liable,  in  effect,  as  assignee 
during  the  period  of  his  occupation.  The  foundation  and 
nature  of  his  liability  was  defined  by  this  court  when  it  said 
that  "  He  could  not  take  possession  of  the  property,  and  enjoy 
its  use  and  occupation,  without  incurring  a  liability  for  the  pay- 
ment of  the  rent  under  the  lease  by  which  his  predecessor 
secured  its  possession.  The  principles  which  govern  the 
liability  of  an  assignee  of  a  lease  seem  to  be  applicable  to  the 
case  of  a  receiver,  and  he  would  be  equitably  and  legally 
chargeable  with  the  payment  of  rent  under  a  lease  for  such 
time  as  he  continued  to  occupy  the  property  demised."  (  Wood- 
ruff V.  Erie  li.  Co.,  supra,) 

The  next  and  last  possessor  of  the  leasehold  estate  was  the 
appellant  company,  aiid  the  origin,  nature  and  effect  of  its 
possession  present  the  clrief  points  of  controversy  on  this 
appeal.  It  is  clear  that  the  lease  was  neither  destroyed  nor 
affected  by  the  foreclosure  of  the  mortgage  held  by  the 
Farmer's  Loan  and  Trust  Company,  nor  by  the  action  brought 
to  dissolve  the  Erie  Company,  because  all  of  the  contracting 
parties  were  not  before  the  court  in  either  of  those  actions, 
and  the  decree  was  made  subject  to  all  prior  liens.  The  lease- 
hold estate,  therefore,  was  still  in  existence,  unim])aired,  when 
the  appellant  company  entered  into  possession  of  the  prop- 
erty. By  what  authority  and  in  what  capacity  did  it  make 
that  entry  ? 

The  claim  of  the  plaintiffs  that  it  entered  as  assignee  in 
fact,  because  the  judgment  of  foreclosure  and  the  referee's 
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deed  thereunder  actually  transferred  the  lease,  does  not  appear 
to  be  well  founded. 

The  mortgage  foreclosed  doubtless  covered  the  interest  of 
the  Erie  Company  in  the  lease,  and  the  judgment  authorized 
its  sale  as  a  part  of  the  property  embraced  by  the  foreclosure, 
but  it  also  authorized  the  plaintiflEs  therein  to  abandon  and 
disclaim  their  lien  upon  any  of  tlie  nineteen  leases  not  regarded 
as  valuable,  by  notifying  the  referee  to  that  effect  before  tlie 
fiale.  Thereupon,  as  the  decree  provided,  that  officer  was 
required  not  to  expose  the  leasehold  estates,  so  abandoned,  for 
eale  as  part  of  the  mortgaged  premises.  No  reason  is  per- 
ceived why  a  creditor  has  not  the  right  to  waive  or  release  a 
part  of  his  security,  but  if  there  is  any  question  as  to  this, 
because,  in  the  case  under  consideration,  the  debtor  did  not 
ask  for  it,  it  cannot  be  raised  collaterally.  The  remedy  must 
be  sought  in  the  suit  in  which  the  judgment  was  rendered,  as 
even  third  persons,  who  claim  rights  under  that  judgment,  are 
bound  by  the  provisions  affecting  those  rights.  It  does  not 
appear  expressly  whether  the  requisite  notice  was  given  or 
not.  It  appears,  however,  by  the  referee's  report  of  sale  that 
the  lease  in  question  was  not  embraced  in  the  property  sold, 
and  that  he  publicly  announced  before  the  sale  that  neither 
the  Woodruff  lease  nor  the  estate  created  thereby  would  l>e 
included  in  the  sale.  The  terms  of  sale  corresponded  with 
this  announcement.  The  report  of  the  referee  was  coniinued, 
and  his  ccmveyance,  made  under  the  direction  of  the  court, 
expressly  and  specifically  excepted  from  the  effect  of  the  sale 
the  lease  in  question.  The  deed  from  the  jmrchasing  trustees 
•contained  the  same  exception,  and  the  receipt  of  the  appellant 
company  was  for  the  property  enumerated  in  the  referee's 
report  of  sale.  Under  these  circumstances  and  those  relating 
to  the  subject  more  fully  detailed  elsewliere,  we  think  that 
the  i)resumpti(m  arises  that  the  notice  had  been  given.  When 
an  officer  of  the  court  does  an  act  "  whicli  would  be  a  viola- 
tion of  his  duty  unless  a  certain  condition  had  first  been 
performed,  it  will  be  presumed  tliat  such  condition  was  per- 
formed."     (Davis  V.  jBowc,  lis  X.  Y.  55,  (»0.)     Moreover, 
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independent  of  this  presumption,  the  evidence  shows  an 
unmistakable  intention  on  the  part  of  the  court,  its  officer 
and  the  grantees  that  the  lease,  which  created,  defined  and, 
in  a  certain  sense,  constituted  the  leasehold  estate,  should  be 
excepted  from  the  transfer. 

While  the  appellant  company  was  the  successor  of  the  Erie 
Company,  still  as  to  the  ownership  of  the  property  sold  under 
the  mortgage,  at  least,  it  was  a  new  corporation.  This  plainly 
appears  from  the  title,  text  and  object  of  the  statutes  under 
wliich  the  reorganization  was  ejBEected.  (Laws  of  1876,  chap. 
446,  §  1 ;  Laws  of  1874,  chap.  430  \  C.  &  O.  R.  Co,  v.  Miller, 
114  U.  S.  176 ;  Tloard  v.  C.  dk  O.  B.  Co,,  123  id.  222.)  It 
acquired  title,  therefore,  to  no  property  of  the  old  company 
by  virtue  of  the  foreclosure  proceedings,  except  such  as  was 
actually  transferred  to  it  under  the  direction  of  the  court.  If 
it  were  true,  as  claimed  by  the  plaintiffs,  that  all  the  property 
covered  by  the  mortgage,  including  such  as  might  be  subse- 
quently acquired,  must  be  sold  as  an  entirety,  and  that  the 
purchaser  must  accept  each  and  every  part  cum  onere,  a  rail- 
road coi-poration  by  making  bad  bargains  after  it  had  mort- 
gaged its  property  could  destroy  the  value  of  the  mortgage. 

The  plaintiffs  further  contend  that  said  lease  was  transferred 
to  the  appellant  company  by  the  receiver  under  the  powers 
conferred  upon  him  by  the  Special  Term,  and  that  it  accepted 
such  transfer.  Title  to  the  lease  was  vested  in  the  receiver  by 
virtue  of  his  appointment,  and  it  may  be  that  the  new  com- 
pany was  willing  to  accept  the  naked  title  from  him  without 
any  covenant  to  assume  th^  burdens  thereof,  when  it  was 
unwilling  to  accept  title  under  the  foreclosure  sale  and  assume 
performance  of  all  the  covenants,  as  required  by  the  judgment. 
Certain  acts  of  the  appellant  company  and  of  tlie  receiver  are 
difficult  to  explain  upon  any  other  theory.  In  his  petition  of 
May  3,  1878,  that  officer  asked  for  authority  "to  transfer, 
surrender  and  deliver"  to  the  appellant  company  "all  the 
property  and  franchises  in  his  hands  and  under  his  control  as 
receiver,"  subject  to  certain  exceptions  not  now  material.  The 
order  made  was  as  broad  as  tiie  prayer  of  the  petition,  and  each 
SicKELs  — YoL.  LXXYIL        28 
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was  broad  enougli  to  cover  the  lease,  which  was  still  held  by 
the  receiver.  Yet  the  transfer,  made  J  uly  18, 1878,  of  various 
executory  contracts  did  not  include  the  lease.  That  transfer, 
however,  does  not  allude  to  said  order,  but  purports  to  have 
been  made  pursuant  to  tie  judgment  of  foreclosure,  and  it 
required  the  purchasers  to  assume  the  burdens.  No  transfer, 
depending  on  said  order  for  authority,  appears  to  have  been 
made  until  December  4,  1879,  when  the  receiver,  by  an  assign- 
ment of  that  date,  transferred  to  the  appellant  company  "  all 
the  property  of  the  Erie  Railway  Company^  real  and  personal, 
remaining  in  my  possession  not  heretofore  transferred  and 
surrendered  to  you  as  above  recited,  in  order  that  you  may- 
become  completely  possessed  of  all  the  property  of  the  Erie 
Railway  Company  which  was  sold  under  foreclosure  and  which 
became  vested  in  you  by  such  sale  and  the  subsequent  convey- 
ances and  assignments  above  referred  to."  It  does  not  appear 
whether  any  transfer  other  than  those  mentioned  was  made  or 
not,  except  under  certain  proceedings  in  the  courts  of  the  state 
of  New  Jersey,  wliich  affected  the  property  in  that  state  only^ 
and  did  not  include  the  lease  in  question.  The  assignment 
of  July  26,  1878,  to  the  Erie  Company  is  not  regarded  as 
important,  for  the  effect  ol  a  conveyance  to  a  dying  corpora- 
tion, made  by  its  own  receiver  in  anticipation  of  its  dissolution, 
is  not  apparent. 

The  appellant  company,  right  after  its  organization,  entered 
into  possession  of  tlie  property  covered  by  the  lease,  and  it 
has  remained  in  possession  and  has  operated  the  railroad  ever 
since,  yet  it  failed  to  show  upo»  the  trial  in  what  capacity  it 
entered  or  by  what  authority  it  operated  the  road.  The  theory 
of  the  plaintiffs  as  to  transfer  by  the  receiver  finds  some  sup- 
port in  the  entry  into  possession  by  the  appellant  company. 
It  cannot  be  heai'd  to  say  that  it  entered  as  a  trespasser,  for 
that  would  be  asserting  its  own  wrongful  act  as  a  defense  to 
the  claim  of  one  who  had  the  right  to  waive  the  tortious  ele- 
ment, if  it  existed,  and  to  insist  upon  tlie  entry  as  valid  with 
all  the  consequences  that  may  be  implied  therefrom.  {Schuy- 
ler V.  Smithy  51  N.  Y.  309 ;  Conivoay  v.  Starkweathery  1  Den. 
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113.)  The  law  presumes,  under  the  circumstances,  that  it 
entered  rightfully,  and  as  it  failed  to  show  any  other  authority, 
may  not  the  act  of  entry  be  regarded  as  a  practical  construction 
of  the  order  of  May  3,  1878^  and  the  subsequent  action  of  the 
receiver  ?  At  all  events  it  entered  into  possession  in  subordi- 
nation to  the  lease,  for  in  no  other  way  could  it  have  entered, 
except  as  trespasser.  As  long  as  the  leasehold  estate  was  in 
existence  no  person  or  body  corporate  could  give  it  authority 
to  enter,  except  under  the  lease.  What  presumption  arises 
from  the  fact  of  possession  and  occupation  under  these  cir- 
cumstances ?  Where  a  person  other  than  the  lessee  is  shown  to 
be  in  possession  of  leasehold  premises,  the  law  presumes  that 
the  lease  has  been  assigned  to  him.  ( Williams  v.  Woodard^  % 
Wend.  487,  493 ;  Acker  v.  Witherdl,  4  Hill,  112, 116  ;  Cart^ 
V.  RammtU,  12  Barb.  253 ;  18  id.  608 ;  Cross  v.  Upson,  IT 
Wis.  618;  1  Washb.  on  Eeal  Prop.  509;  Taylor's  Landl.  & 
Ten.  §450;  2  Phih  on  Ev.  150;  Woodfall's  Landl.  &  Ten. 
276.)  It  further  presumes  that  the  assignment  was  sufficient 
to  transfer  the  term  and  to  satisfy  the  statute  of  frauds.  {Bed- 
ford V.  Terhune,  30  N.  Y.  453,)  It  does  not,  however,  pre- 
sume that  the  assignee  entered  into  any  express  covenant  to 
pay  rent,  so  as  to  make  himself  liable  through  privity  of  con- 
tract, or  otherwise  than  through  privity  of  estate.  The  appel- 
lant company,  therefore,  under  the  facts  proved,  hQCAva^  prima^ 
fade  liable  a£  assignee  of  the  lease  during  the  period  that  it 
operated  the  road.  This  involved  the  obligation  to  perform 
all  covenants  running  with  the  land  that  were  broken  during 
said  period,  including  the  covenant  to  pay  rent,  or  that  which 
stood  in  the  place  of  rent.  The  presumption  that  a  party  other 
than  the  lessee,  who  is  found  in  the  possession  of  leased  premises, 
holds  them  under  an  assignment  of  the  lease,  may  be  rebutted 
by  showing  that  he  was  in  as  an  under-tenant.  {Armstrongs 
V.  Wheeler,  9  Cow.  88;  Carter  v.  Hammett,  12  Barb.  253.) 

It  is  claimed  that  the  supposed  assignee  may  rebut  this 
presim[iption  by  proving  that  he  never  had  any  assignment,  and 
there  is  authority  for  the  positioR.  {Quackenhoss  v.  Clarke^ 
12  Wend.  555 ;   Welch  v.  Schuyler,  6  Daly,  412.)    This,  we 
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think,  is  open  to  question,  provided  proof  of  that  fact  involves 
proof  of  entry  without  right  or  as  a  trespasser,  .but  it  is  not 
necessary  to  so  decide  in  this  case,  as  the  appellant  company 
failed  to  show  tliat  it  never  had  an  assignment  of  the  lease  in 
question.  Proof  that  it  did  not  take  title  in  a  certain  way,  as 
under  the  foreclosure  proceedings,  is  no  proof  that  it  did  not 
take  title  at  alL  No  effort  was  made  io  show  that  the  docu- 
ments read  in  evidence  were  the  only  papers  in  existence 
relating  to  the  subject.  The  l-eceiver  was  not  called  to  testify 
that  he  never  executed  and  delivered  to  the  appellant  com- 
pany any  instrument  purporting  to  be  an  assignment  of,  or 
relating  to  the  lease,  other  than  those  in  evidence.  No  officer 
of  the  company  was  asked  whether  he  knew  of  any  such 
paper.  There  was  a  failure  to  meet  the  burden  of  proof  rest- 
ing upon  the  putative  assignee  in  this  regard,  and  hence  tlie 
presumption  arising  from  possession  ripened  into  a  fact.  Tlie 
appellant  company,  therefore,  is  to  be  regarded  as  assignee  oi 
the  lease  during  the  time  that  it  has  occupied  the  leasehold 
estate,  and  as  such  liable  for  the  rent  accruing  subsequent  to 
the  date  of  entry,  at  least  until  the  new  arrangement  was 
made,  which  is  alleged  to  have  relieved  it  from  further 
liability  to  pay  rent  as  stipulated  in  the  lease. 

The  appellant  company  operated  the  railroad  covered  by  the 
(ease,  without  complaint  or  question,  until  May  14,  1879, 
when  it  notified  the  original  lessor  and  lessee,  the  latter  being 
at  the  time  one  of  the  two  mortgagees  then  surviving,  that  it 
was  operating  the  road  at  a  loss,  and  that  it  would  cease  to 
operate  it  on  the  fii*st  day  of  July  following.  Appended  to 
this  was  a  notice  signed  "  Erie  Kailway  Company  by  H.  J. 
Jewett,  President  and  Receiver,"  that  on  "  behalf  of  the  Erie 
Hallway  Company  and  on  behalf  of  myself  as  receiver  of 
that  company,  all  rights  to  compensation  for  improvements 
and  additions  and  all  rights  of  reclamation  for  losses  are 
hereby  reserved."  Negotiations  followed  which  resulted  in 
a.n  arrangement  between  the  Genesee  Valley  Company,  Lauren 
C  Woodruff  and  the  appellant  company,  by  which  the  last 
named,  at  the  request  of  the  others,  agreed  to  continue  the 
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operation  of  the  road  at  its  own  expense  for  the  public  benefit, 
provided  it  should  not  "  be  compelled  to  pay  any  rent  for  the 
use  of  the  same."  The  mortgagees,  through  Woodruff,  had 
notice  of  these  negotiations  and  of  the  result  thereof,  but  they 
made  no  objection,  and  did  not  attempt  to  take  possession  of 
the  road,  although  they  had  the  right  to  do  so.  What  was 
the  effect  of  tliis  arrangement  ?  As  we  have  held,  the  appel- 
lant company  was,  at  the  time,  in  possession  as  naked  assignee, 
with  no  express  promise  on  its  part  to  pay  rent.  This  is 
equally  true  whether  its  title  rests  upon  an  assignment  pre- 
sumed, but  not  otherwise  proved,  or  upon  the  order  of  May 
3,  1878,  as  neither  source  of  title  required  anything  but  a 
bare,  operative  transfer. 

It  was,  therefore,  liable  only  in  respect  of  its  possession  and 
for  such  covenants  only  as  might  be  broke^n  while  privity  of 
estate  continued.  It  was  in  its  power  to  escape  this  liability 
at  any  time  by  assigning  the  lease  and  abandoning  possession, 
even  if  it  were  done  for  the  express  purpose  of  avoiding 
further  payment  of  rent.  {(Jhilds  v.  Clark^  3  Barb.  Ch.  52; 
Tate  V.  McCormvik^  23  Hun,  218 ;  Durand  v.  Curtisy  67 
N.  Y.  7 ;  2  Piatt  on  Leases,  416.) 

Privity  of  estate  would  thus  be  destroyed,  and  with  it  the 
foundation  of  future  liability. 

It  is  clear  that,  ordinarily,  the  lessor,  lessee  and  assignee  of 
a  lease  may  modify  its  terms  by  reducing  the  amount  of  rent 
Can  they  do  so  when  there  is  a  mortgage  upon  the  property 
covered  by  the  lease,  but  not  upon  the  leasehold  estate  itself  ? 
Why  can  they  not,  in  the  absence  of  fraud  and  when,  as  in 
this  case,  there  is  no  covenant  on  the  part  of  the  assignee  lor 
the  benefit  of  the  mortgagee  ?  Witliout  such  a  covenant,  or 
some  express  promise,  the  assignee  of  a  lease  is  under  no  more 
obligation  to  the  mortgagee  of  a  lessor,  than  a  grantee  is  to  the 
mortgagee  of  a  grantor,  ( Vrooman  v.  Tu7*ne7%  69  N.  T.  280, 
283  ;  Pardee  v.  Treat,  82  id.  385  ;  Root  v.  Wright,  84  id. 
72  ;  Seward  v.  Huntington,  94  id.  104.) 

A  mortgagee  out  of  possession  has  no  lien  upon  rents.  Until 
lie  elects  to  take  possession,  or  moves  for  a  receiver,  the  rents 
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belong  to  the  lessor,  wLo  may  contract  as  be  chooses  with  the 
assignee  in  regard  to  them,  (Argall  v,  Pitts,  78  N.  Y.  239; 
Hider  v.  BagUy,  84  id.  461 ;  Wyckoffy.  ScofieU,  98  id.  475.) 

When  the  mortgagee  takes  possession,  he  does  so  subject  to 
all  arrangements  made  in  good  faith  between  a  lessor,  lessee 
and  assignee  for  the  relief  of  the  latter,  unless  there  was  an 
express  promise  by  him  inuring  to  the  mortgagee's  benefit 
The  fact  that  rent  is  payable  as  interest  on  a  mortgage  does 
not  aflfect  the  liability  of  an  assignee,  except  while  privity  of 
estate  continues.  When  the  appellant  company  was  about  to 
abandon  possession  of  the  road,  and  extinguish  the  privity  of 
estate,  it  was  induced  not  to  do  so  by  the  arrangement  under 
consideration.  How  long  that  arrangement  continued  does 
not  appear,  but  we  think  that  so  long  as  it  remained  in  force, 
it  effectually  reduced  the  amount  of  rent  payable  by  the 
appellant  company  as  assignee  in  possession. 

The  judgment  of  the  General  Term  should  be  modified  by 
deducting  therefrom  the  amount  deposited  in  the  Metropolitan 
Trust  Company  of  New  York  under  the  stipulations  of  Decem- 
ber 10,  1889,  and,  as  modified,  affirmed  without  costs  in  this 
court  to  any  party. 

All  concur,  except  Bkadley,  and  Haight,  JJ.,  not  sitting. 

Judgment  accordingly. 


Alfred  C.  Van  Wagonen,  Appellant,  -y.  Ezekiel  Terpen- 
NiNG,  Respondent. 

An  injunction  order  will  not  be  construed  to  restrain  acts  beneficial,  or  not 
injurious  to  the  rights  of  the  party  in  whose  behalf  it  was  obtained, 
unless  its  words  clearly  have  that  import  or  effect. 

A  party  enjoined  from  interfering  with  or  disposing  of  property  in  his  pos- 
session cannot,  without  violation  of  such  mandate,  consent  or  voluntarily 
permit  it  to  be  taken,  by  one  having  no  right  to  do  so,  from  his  custody, 
and  any  attempt  he  may  make  in  good  faith  to  reclaim  possession  of  the 
property  when  taken  from  him  without  his  consent,  or  to  protect  his 
legal  right  as  owner  or  bailee,  will  not  be  an  interference  with  it  pro- 
hibited by  such  injunction. 
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In  an  action  for  conversion,  it  appeared  that  the  alleged  cause  of  action 
accrued  in  1875;  prior  thereto  a  temporary  injunction,  issued  in  an 
action  brought  by  another  claiming  the  property,  had  been  served  upon 
plaintiff,  which  enjoined  him  from  disposing  of  or  in  any  manner  inter- 
fering with  the  same.  The  injunction  was  dissolved  in  April,  1881, 
and  this  action  was  commenced  in  January,  1883.  Held,  that  the  action 
was  barred  by  the  Statute  of  Limitations;  that  the  injunction  did  not 
operate  to  stay  the  commencement  of  the  action,  as  it  did  not  deny  to 
plaintiff  the  right  to  protect  his  possession  of  the  property  against  the 
acts  of  others,  and  so,  it  did  not,  under  the  Code  of  Civil  Procedure 
(§  406),  suspend  the  operation  of  the  statute. 

Mneke  v.  Funke  (25  Hun,  616);  Stubbs  v.  Bipley  (39  id.  626);  McQueen  v. 
BcUfcock  (41  Barb.  337;  3  Keyes,  428;  3  Abb.  Ct.  App.  Dec.  129), 
distinguished. 

Reported  below,  46  Hun,  423. 

(Argued  June  24.  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  tlie  General  Tenn  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  1,  1887,  which  afBrmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  ot  a  referee. 

The  nature  of  the  action  and  the  factti^  80  far  as  material, 
are  stated  in  the  opinion. 

A.  T.  Clearwater  for  appellant  The  only  question  pre- 
sented for  the  consideration  of  the  court  is,  did  the  injunction 
order  suspend  the*operation  of  the  Statute  of  Limitations  ?  If 
not  the  plaintiff  must  fail,  otherwise  the  judgment  must  be 
reversed.  (Code  Civ.  Pro.  §  105 ;  Fincke  v.  Fnncke^  25  Hun, 
616 ;  Lan^ng  v.  Easton,  7  Paige,  364 ;  Pulteiwy  v.  TTarr^i,  6 
Ves.  72 ;  72  K  Y.  499.)  The  referee  has  found  that  the 
plaintiff  demanded  the  goods  from  the  defendant  in  April  or 
May,  1875.  The  facts  do  not  justify  this  conclusion.  Assum- 
ing for  the  argument  that  the  plaintiff  intended  to  make  a 
demand  at  that  time,  his  right  to  do  so  was  suspended  by  the 
injunction,  which  was  served  in  June,  1874,  and  not  vacated 
until  long  afterward,  in  1881.  What  the  plaintiff  did,  there- 
fore, was  unavailing.  (Code  Civ.  Pro.  §  410 ;  Dickinson  v. 
City  of  New  Ycyrk,  92  K  Y.  684;  Fisher  v.  Mayor,  etc.,  67 
id,  73.) 
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I^.  Z.  Westhrook  for  respondent.  The  action  i&  barred  by  the 
statute,  as  it  affirmatively  appears  that  nearly  eight  years  parsed 
between  the  accruing  of  cause  of  action  and  suit  brought; 
besides  it  ijB  incumbent  on  plaintiff  when  statute  is  plead  to  prove 
a  cause  of  action  and  suit  brought  for  it  within  the  statute  time. 
(2  Greenl.  on  Ev.  §  431 ;  Porter  v.  KimlaU,  3  Lans.  332 ;  Barker 
V.  MiUa/rd^  16  Wend.  572 ;  Wood  on  Lim.  of  Actions,  484, 
§  243;  Id.  §  252;  7  Wait's  Act.  &  Def.  286;  Wilkimon  v. 
Ins.  Co.,  9  Hun,  525  ;  72  X.  Y.  499  ;  Terrell  v.  Ingeraoll 
10  Lea,  78,  85 ;  Motcrer  v.  State,  107  Ind.  539,  542  ;  Behrens 
V.  McKenzie,  23  la.  333,  341 ;  Sacia  v.  De  Graff,  1  Cow.  356; 
Bucklin  V.  Ford,  5  Barb.  393  ;  Jenney  v.  ^V^^€Ox,  9  Allen, 
246  ;  WelU  v.  CUU,  12  id.  333,  335  ;  Bank  v.  Waterman, 
26  Conn.  329 ;  McLauren  v.  Bahcock,  41  Barl).  337 ;    Van 

Wagonen  v.  Terpenning,  46  Hun,  423 ;  3  Abb.  Ct.  App.  Dec. 
129,  133.)  The  contention  of  the  plaintiff  that  defendant  was 
a  trustee  of  the  property  and,  therefore,  the  statute  has  no  appli- 
cation and  did  not  run  against  the  claim^  is  untenable.  (  Wood  v. 
Supra.,  18  N.  Y.  S.  E.  671,  680 ;  Burt  v.  Meyers,  37  Hun,  281 ; 
Lammer  v.  Stoddard,  103  K  Y.  673 ;  Mills  v.  Mills,  115  id. 
86.)  In  order  to  found  an  objection  upon  the  omission  of  the 
referee  to  find  one  way  or  the  other  upon  a  particular  issue  of 
fact  he  should  be  specifically  requested  to  do  so  and  due  excep- 
tion taken  to  his  refusal.  (Meacham  v.  Burke^  54  N.  Y.  217, 
219  ;  Porter  v.  Smith,  107  id.  533;  ILujg  v.  Shay^k,  23  N.  Y. 
S.  R  312 ;  Grant  v.  Morse,  22  N.  Y.  323  ;  Ihihhell  v.  Med- 
hury,  53   id.  98,  103  ;    Tayhr  v.   Guest,  58  id.  265,   266  ; 

Waii^h  V.  Bank,  115  id,  47 ;  Bay  v.  To2V7i  of  New  Lots, 
107  id.  157.)  The  case  made  by  appellant  and  presented  here 
does  not  contain  a  statement  that  all  the  evidence  given  upon 
the  trial  is  set  forth  in  it ;  and,  therefore,  the  appellate  court 
will  not  review  any  of  the  questions  of  fact,  but  will  assume 
that  the  referee  has  made  proper  findings.  {Porter  v.  Smith, 
107  K  Y.  531 ;  Patterson  v.  Bohinso7i,  116  id.  198 ;  Bald- 
win  V.  Doying,  114  id.  455  ;  Yalentine  v.  Conner,  40  id. 
248  ;  Smith  v.  Coe,  29  id.  670.)  The  cause  of  action,  if  any 
there  was,  having  accnied  in  1875,  it  is  of  no  consequence 
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whether  or  not  another  demand  was  made  in   1883,  nearly 
eight  years  afterward.      {Kdsey  v.  Grimoold^  6  Barb.  443  ; 
VreU  V.  Bank  of  Tray.  31  Hun,  490  ;  Bimce  v.  Tilson.,  25 
N.  Y.  194 ;  GanUy  v.  Bank,  98  id.  493,  494.) 

Bradley,  J.  This  action  was  commenced  in  January,  1883, 
to  recover  for  the  alleged  convei'sion  by  the  defendant  of  a 
qnantity  of  personal  property.  The  finding  of  the  referee 
that  the  alleged  cause  of  action  accrued  in  April  or  May,  1875, 
was  warranted  by  the  evidence,  and  his  conclusion  that  the 
plaintiff  was  not  entitled  to  recover  must  be  sustained  unless 
the  operation  of  the  Statute  of  Limitations,  in  its  application 
to  the  plaintiffs  cause  of  action,  was  suspended  for  some  and 
sufficient  time  to  relieve  it  from  that  defense.  And  that  is 
dependent  upon  the  effect  of  a  temporary  injunction  order 
made  and  served  upon  the  plaintiff  in  June^  1874,  in  an  action 
brought  by  Margaret  VanWagonen,  the  wife  of  the  plaintiff, 
against  him  for  a  separation,  and  by  which  he  was  enjoined 
from  disposing  of  or  in  any  manner  interfering  with  iier  per- 
sonal property ;  and  the  property  mentioned  in  the  complaint 
in  this  action  was  within  the  restraining  terms  of  tJie  injunc- 
tion. The  property  was  then  upon  premises  the  legal  title  to 
which  was  in  the  plaintiffs  wife,  and  upon  which  the  defend- 
ant had  a  mortgage  made  by  her  and  her  husband.  The 
mortgage  was  foreclosed  and  the  premises  purchased  by  the 
defendant  on  sale  pursuant  to  the  decree  of  foreclosure.  By 
virtue  of  a  writ  of  assistance  in  March,  1875,  the  plaintiff 
was  removed  from  the  premises,  and  the  defendant  entered 
into  the  possession  of  chem.  The  property  in  question  was 
then  there.  The  complaint  in  the  wife's  action  was  dismissed, 
and  the  injunction  dissolved  in  April,  1881.  The  inquiry  is 
whether  until  then,  the  commencement  of  an  action  against 
the  defendant  for  the  cause  herein  alleged,  was  stayed  within 
the  meaning  of  the  statute,  which  provided  that  "  When  the 
commencement  of  an  action  shall  be  stayed  by  injunction  or 
statutory  prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  shall  not  be  part  of  the  time  limited 
SicKELs— Vol.  LXXVIL        29     . 


226  V^^^  Waoonen  v.  Terpenning.  [Oct.^ 


Opinion  of  the  Court,  per  Bradley,  J. 

for  the  commencement  of  tlie  action."  (Code,  §  105.)  The 
present  Code  is  substantially  the  same.  (§  406.)  It  mnst,  for 
the  purposes  of  this  review,  be  assumed  that  the  plaintiff  had 
such  possession  of  or  proprietary  right  in  the  personal  prop- 
erty mentioned  in  the  complaint,  as  to  enable  him  to  maintain 
an  action  against  the  defendant  for  the  alleged  conveivion, 
which  arose  shortly  after  the  defendant  went  into  the  posses- 
sion of  the  realty  upon  which  it  then  was.  The  interference 
with  the  property  by  the  plaintiff  enjoined  by  the  injunction 
was  that  which  might  result  to.  the  prejudice  of  his  wife. 
The  protection  of  it  against  the  acts  of  others  was  not  denied 
to  him  by  it.  Ilis  right  was  to  retain  the  possession  of  it, 
and  to  use  such  means  as  he  might  deem  necessary  to  maintain 
it,  and  to  take  care  of  or  preserve  the  property.  If  taken 
from  him  w'ithout  right  or  authority  he  might  maintain  an 
action  to  recover  it.  The  injunction  in  terms  did  not  restrain 
him  from  bringing  an  action  having  relation  to  the  property, 
and  his  mere  act  of  doing  so  to  recover  for  its  conversion 
would  not  constitute  any  interference  with  it,  nor  would  the 
recovery  of  a  judgment  have  that  effect,  although  the  pay- 
ment or  collection  of  the  judgment  would  operate  to  transfer 
the  property  to.  the  party  against  w^hom  such  recovery  was 
had.  The  commencement  of  the  action  would,  therefore, 
have  been  one  step  on  the  way  toward  the  consummation 
of  that  which  might  in  law  oj^erate  as  a  disposition  of  the 
property.  But  at  the  same  time  it  would  be  done  by  way 
of  protection  of  the  interest  of  the  owner  against  the  unlaw- 
ful interference  with  it  by  a  stranger  to  any  right  in  the 
property,  and  so  far  it  would  be  consistent  with  the  interest 
of  the  party  at  whose  instance  the  injunction  was  granted. 
And  if  such  party  could  not  be  prejudiced  by  it,  the 
defendant  was  not  restrained  any  further  than  the  injunc- 
tion, as  reasonably  interpreted,  by  its  terms  enjoined  his 
action.  {Parker  v.  Wah'rnany  10  Paige,  485  ;  Ilndmn  v. 
Plet%  11  id.  180.)  The  defendant  was  a  stmnger  to  the 
injunction  and  entitled  to  the  benefit  of  the  Statute  of  Limi- 
tations as  a  defense,  unless  the  plaintiff  was  by  it  denied. 
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during  its  continuance,  tlie  riglit  within  the  meaning  of  the 
statute  before  mentioned  to  cbmmence  the  action.  And  in 
6uch  case,  as  was  said  by  Judge  Andrews  in  Wilkinson  v. 
Fip^st  Natimial  Fire  Ins,  Co,  (72  N.  Y.  499),  an  injunction 
order  will  not  be  construed  to  restrain  acts  not  injurious  to 
the  rights  of  the  party  in  whose  behalf  it  is  obtained,  and 
much  less  those  which  are  beneficial  to  liim,  unless  the  words 
clearly  have  that  imj3ort  or  effect.  A  party  enjoined  from 
interfering  with  or  disposing  of  property  in  his  possession, 
could  not,  without  violation  of  such  mandate,  consent  or  vol- 
untarily permit  it  to  be  taken,  by  one  having  no  right  to  do  so, 
from  his  custody;  and,  on  the  other  hand,  any  attempt  he 
might  make  in  good  faith  to  reclaim  the  possession  of  the 
property,  or  to  protect  his  legal  right  as  owner  or  bailee,  would 
not  be  the  interference  with  it,  prohibited  by  such  injunction. 
In  the  present-case  the  property  was  in  the  possession  of  the 
plaintiff,  and  during  the  pendency  of  the  injunction  it  was,  as 
must  here  be  assumed,  wrongfully  appropriated  by  the  defend- 
ant to  his  own  use,  in  violation  of  the  rights  of  the  plaintiff, 
whether  as  owner  or  bailee  is  not  important.  The  latter  was 
at  liberty  to  assert  his  right  to  maintain  such  relation,  as 
against  the  defendant,  to  the  property  and  seek  by  action,  so 
far  as  practicable,  to  enforce  it ;  and  for  the  purpose  of  restora- 
tion of  its  equivalent,  may  have  resorted  to  an  action  of  tres- 
pass or  in  trover.  This  is  one  of  the  rights  incident  to  the 
custody  of  a  bailee  as  long  as  the  right  of  custody  continues, 
and  is  entirely  consistent  with  those  of  the  bailor  during  that 
time ;  and  it  may  be  exercised  by  the  former  to  render  the 
bailment  effectual  for  the  protection  of  the  beneficial  owner. 
The  plaintiff  was  not,  by  the  terms  of  the  injunction,  enjoined 
from  doing  this  for  the  benefit  of  the  one,  either  himself  or 
his  wife,  who  was  in  fact  the  owner  of  the  property. 

The  case  is  distinguishable  in  principle  from  those  cited  by 
the  plaintiff's  counsel.  In  Finoke  v.  Funke  (25  Hun,  616), 
the  cause  for  which  the  action  was  brought  did  not  arise  from 
any  wrongful  act  of  the  defendant  during  the  continuance  of 
the  injunction,  in  violation  of  any  right  of  the  plaintiff,  or 
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whicli  the  latter  was  at  liberty  to  challenge ;  but  that  action 
was  brought  to  recover  a  debt  due  the  firm,  of  which  the 
plaintiff  was  survivor,  while  he  was  subject  to  an  injunction 
restraining  him  from  "  interfering  with  or  collecting  any  of 
the  assets  or  property  of  his  lirm."  And  in  Stuhbs  v.  Iiij>ly 
(39  Ilun,  626),  the  same  may  preliminarily  be  said.  There 
the  injunction  enjoined  the  plaintiffs  to  refrain  from  convey- 
ing, incumbering,  or  in  any  manner  interfering  with  or  dis- 
posing  of  certain  real  estate;  and  during  its  operation,  the 
action  was  brought  for  the  alleged  purpose  of  settling  the 
rights  of  the  parties  to  it  in  a  portion  of  such  real  estate,  and 
to  obtain  an  accounting  of  the  rents  and  profits,  the  determina- 
tion of  which  action  as  there  held,  would  have  resulted  in  a 
definite  disposition  of  the  rents  and  profits  of  the  property, 
and  may  to  that  extent  have  defeated  somewhat  the  beneficial 
purpose  of  the  action  in  which  the  injunction  order  was  made. 
It  may  be  observed  that  in  both  of  those  cases  the  situation 
existing  when  the  restraint  was  created,  remained  unchanged : 
and  the  puriK)se  of  the  actions  was,  and  the  effect  of  their 
prosecution  to  determination  would  have  been,  a  substantial 
disturbance  of  such  situation,  and,  therefore,  an  interference 
with  it,  while  in  the  present  case,  the  cause  of  action  arose  out 
of  the  violation  of  the  right  of  the  plaintiff  while  the  injunc- 
tion was  operative,  and  the  action  would,  if  then  brought  as 
now,  apparently  have  been  for  the  protection  of  the  rights  of 
the  person  beneficially  concerned  and  in  aid  of  the  purpose  of 
the  injunction  rather  than  otherwise. 

It  was  so  held  in  McQueen  v.  Babcock  (41  Barb.  337 ;  3  Keyes, 
428 ;  3  Abb.  Ct.  App.  Dec.  129),  and  the  distinction  between 
that  case  and  this  one  is,  that  there  the  plaintiff  was  an  assignee 
for  the  l)enefit  of  creditors  of  his  assignor.  His  relation  was 
that  of  trustee,  and  the  action  was  brought  to  protect  the  rights 
of  any  parties  who  should  eventually  be  entitled  to  the  prop- 
erty wrongfully  taken  from  his  custody.  The  injunction 
operated  on  him  there  as  it  did  on  the  plaintiff  here,  and  the 
purpose  of  it  in  both  actions  was  the  same.  The  custody  of 
the  plaintiffs  in  both  actions  must  be  deemed  to  have  been 
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equally  lawful,  and  recognized  as  snch  until  determined  to 
have  been  otherwise.  The  purpose  of  the  action  in  whicli  the 
injunction  in  that  case  was  obtained,  was  to  set  aside  the  assign- 
ment, and  it  was  upon  the  theory  that  the  plaintiff  there,  as 
against  the  creditors  prosecuting  it,  was  not  trustee  by  reason 
of  the  invalidity  for  fraud  of  the  trust,  wliich  tlie  assignor 
sought  to  create.  And  the  reason  which  existed  for  the  con- 
struction and  effect  given  to  the  injunction  there,  is  applicable 
to  the  one  under  consideration.  These  views  lead  to  tlie  con- 
cldsion  that  the  commencement  of  the  action  was  not  stayed 
by  the  injunction,  and  that  as  the  consequence,  in  view  of  tlie 
fact  found  by  the  referee,  the  plaintiff^s  right  of  action  against 
the  defendant  was  harred  by  the  Statute  of  Limitations  at  the 
time  it  was  commenced. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Fbank  W.  Ellwood,  Eespondent,  v.  The  Cmr  of  Rochesteb 
et  al.,  Apixjllants. 

Under  the  provision  of  the  charter  of  the  city  of  Rochester  (§  170,  chap. 
14,  Laws  of  1880),  directing  that  so  much  of  the  expense  of  a  local 
improvement  as  the  conunon  council  shall  determine  should  be  paid  by 
a  local  assessment,  be  "  assessed  on  all  the  lots  and  parcels  of  land  to 
be  benefited  thereby,  in  proportion  to  the  benefit  each  will  derive  there- 
from," and  authorizing  that  body  to  designate  the  portion  of  the  city 
it  shall  deem  benefited,  the  commissioners  of  assessment  are  bound  to 
assume  that  every  separate  piece  of  real  estate  within  the  designated 
territory  derives  some  benefit  and  to  assess  the  same  in  proportion  to 
such  benefit;  they  have  no  authority  to  modify  the  determination  of 
the  common  council. 

In  an  action  to  set  aside  an  assessment  upon  plaintiff's  lot  in  said  city  for 
a  local  improvement,  it  appeared  that  the  common  council,  by  the 
ordinance  directing  the  assessment,  designated  the  portion  of  the  city 
it  deemed  would  be  benefited,  commanded  the  commissioners  of  assess- 
ment to  make  the  assessment  upon  all  tlie  lots  and  parcels  of  land  and 
bouses  within  that  portion  "in  proportion,  as  nearly  as  may  be,  to  the 
advantage  which  each  shall  be  deemed  to  acquire  by  tlie  making  of  said 
improvement."      The  commissioners  divided  the  designated   territory 
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into  two  districts,  one  of  which  they  decided  would  receive  a 
and  the  other  only  a  general  benefit  from  the  improvement,  and  In 
assessing  the  latter  they  adopted  a  totally  different  rule  from  that  adopted 
in  assessing  the  former.  Plaintiff's  lot  was  in  the  subdistrict  which 
they  decided  to  be  specially  benefited.  Held,  that  the  assessment  was 
void,  as  the  effect  of  the  action  of  the  commissioners  was  to  contract 
the  area  of  special  benefit  as  determined  by  the  common  council,  and  so 
w^as  illegal;  and  that,  as  presumptively  the  assessment  upon  plaintiff's 
lot  was  increased  by  such  unauthorized  action,  he  was  entitled  to  main- 
tain the  action. 
Reported  below,  48  Ilun,  102. 

(Argued  June  24,  1890;  decided  October  7, 1890.) 

Appeal  from  so  much  of  a  judgment  of  the  General  Term 
of  the  Supreme  Court  in  tlie  iif th  judicial  department,  entered 
upon  an  order  made  the  first  Tuesday  of  January,  1887,  as 
affirmed  a  judgment  which  vacated  and  set  aside  an  assessment 
against  plaintiiFs  property  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Jlenfy  J.  Sullivan  for  appellants.  The  assessment  made 
upon  the  land  of  the  plaintiff  is  not  invalidated  or  in  any 
way  affected  by  the  fact  that  one  or  more  of  tlie  buildings 
taken  might  have  been  worth  C''">jOOO.  (Laws  of  1880,  chap. 
14,  §  169  ;  Laws  of  1881,  chap.  343.)  The  failure  of  the  com- 
mon council  to  direct  in  the  ordinance  that  the  whole  expense 
to  be  paid  by  local  assessment  for  the  taking  of  tlie  land  for 
the  new  street,  "be  assessed  upon  all  the  lots  and  parcels  of 
land  to  be  benefited  thereby  in  proportion  to  the  benefit 
which  each  shall  derive  therefrom,"  did  not  invalidate  the 
ordinance.  {Butts  v.  City  of  Roehent^r^  1  Hun,  598;  In  re 
Ferris,  10  N.  Y.  S.  R.  485,  48().)  The  payment  to  the  proi>- 
erty  owners  for  land  taken,  in  advance  of  the  order  of  asj^oss- 
ment,  was  not  in  violation  of  law.  (Laws  of  1880,  chap.  14, 
§§173-180,190,196.)  'Tliereisno  merit  in  the  claim  that 
tlie  assessment  is  void  because  the  common  council  failed  to 
give  the  parties  interested  an  opportunity  to  be  heard  as  to 
the  appointment  of  the  commissioners  of  assessment,  and  as 
to  the  ordering  of  the  assessment-roll  at  the  meeting  January 
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23,1883.  {People  ex  rel.  Y.  City  of  Roehesti^r,  5  Lane.  11.) 
No  ai^sessment  could  properly  have  been  made  upon  the  ease- 
ments and  interest  in  real  property  of  the  gas,  electric  light 
and  telephone,  companies  for  any  part  of  the  improvement. 
{People  V.  Bd.  of  As^rs.,  39  K  Y.  81,  87;  Peqph  v.  Cnsd- 
day^  46  N.  Y.  50.)  The  fact  that  the  warrant  of  the  mayor 
was  not  annexed  to  the  assessment-roll  at  the  time  such  roll 
was  delivered  to  the  treasurer  for  collection  is  immaterial. 
{Bradley  ^,  Ward,  58  K  Y.  401.)  The  fixing  of  the  district 
of  assessment  for  ihe  improvement  was  a  matter  within  the 
discretion  of  the  common  council,  and  its  determination  is 
final.  {People  v.  Mayor,  etc.,  4  X.  Y.  419 ;  Richfeld  v.  Ver- 
non, 41  id.  123 ;  Toicn  of  Gnilfm^d  v.  Bd.  of  Svprs.,  30  id. 
143  ;  Thovuis  v.  lAand,  24  Wend.  65 ;  Genet  v.  City  oj 
Brooklyn,  99  N.  Y.  296 ;  In  re  Church,  92  id.  1 ;  Cooley  on 
Tax.  175 ;  Dillon  on  Mun.  Corp.  [3d  ed.]  §§  617,  752,  761  ; 
Spencer  v.  Merchant,  100  JN".  Y.  585.)  The  commissioners  of 
assessment  did  not  adopt  an  erroneous  rule  or  principal  for 
the  determination  of  the  amount  to  be  assessed  upon  the  lot» 
and  parcels  of  land  in  the  district  benefited.  {Kennedy  v. 
City  of  Troy,  77  N.  Y.  493 ;  IF.  R.  R.  Co.  v.  mian,  48  id. 
513  ;  Leroy  v.  Mayor,  etc.,  30  Johns.  430 ;  Petition  of  Voorhis, 
5  T.  &  C.  345  ;  Leroy  y.Mayor,etc.,4:Jo\mB.  Ch.  352 ;  Meyer 
V.  Mayor,etc.,  lOf  N.  Y.  288  ;  Dolan  v.  Mayor^etc,  62  id.  472  ; 
Antor  V.  Mayor,  etc.,  62  id.  580;  Reilly  v.  Kingston,  114  id. 
440,  448.)  All  questions  with  reference  to  the  validity  of  the 
ordinance  and  the  proceedings  taken  thereunder  must  be  con- 
strued liberally  to  sustain  them.  {IRissen  v.  City  of  Rochester, 
65  X.  Y,  516.)  To  sustain  this  judgment  will  be  to  offer  a  pre- 
mium upon  technicalities,  do  violence  to  the  rules  of  equity  and 
violate  the  rules  of  law,  which  forbids  matters  of  this  kind  to 
be  attacked  collaterally.  {Dolan  v.  Mayor,  etc.,  62  N.  Y.  472  ; 
Astor  v.  Mayor.,  etc..  Id.  580  ;  Meyer  v.  Mayor.,  etc.,  101  id. 
288 ;  ReiUy  v.  City  of  Kingston,  114  id.  440 ;  People  v.  Bd. 
ofAssrs.,  39  id.  80 ;  W.  R.  R.  Co.  v.  iVolan,  48  id.  513  ;  Ilay- 
wood  v.  City  of  Buffalo,  14  id.  534 ;  Mayor,  etc.,  v.  Meserole^ 
26 Wend.  132;  Van  Dornx.  Mayor,  etc.,  9  Paige,  2S3.) 
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Oscar  Craig  for  respondent.  Tlie  assessment  is  illegal  and 
v^oid  because  the  commissionei's  of  assessment  did  not  apportion 
the  amount  thereof  upon  all  the  lots  and  parcels  of  land  to  be 
benefited  thereby,  in  proportion  to  the  benefit  which  each 
derived  therefrom,  or  according  to  the  direction  of  the  com- 
mon council  respecting  the  same  ;  and  because  the  commission- 
ers did  not  so  certify ;  and  because  the  plaintiff  was  subjected 
to  a  large  assessment  without  benefit.  (I^ws  of  1880,  chap. 
14,  §  170 ;  ILmen  v.  Citi/  of  Rochester,  05  N.  Y.  516 ;  67  id. 
528 ;  People  v.  Jefferson  Co.,  55  id.  004-6(»7 ;  O'Bi/nneU  v. 
Mclntyre,  37  Ilun,  615;  Kennedy  v.  City  of  Troy,  14  id. 
308;  C lark  \.  Village  c(f  Dunlirl\V2>  id.  181;  I?i  re  Rob 
erts,  81  id.  62;  Brevoort  v.  City  of  Brooklyn,  89  id.  128; 
Vaji  Rensselaer  v.  Witheck,  7  id.  517;  Bellinger  v.  Gray,  51 
id.  610 ;  Bradley  v.  Ward,  58  id.  401 ;  People  «r  rel.  v.  Suf 
fern,  68  id.  321 ;  Merritt  v.  Village  of  Port  Chester,  71  id. 
309 ;  Marsh  v.  Bd,  Saprs,,  42  Wis.  502.)  The  assessment 
does  not  include  all  the  real  estate  within  the  assessed  district, 
and  it  is,  therefore,  illegal  and  void.  (//.  R.  B.  Co.  v.  Pat- 
terson, 74  K  Y.  365;  People  v.  F.  D.  D.  Co.,  92  id.  487; 
Smith  V.  Mayor,  ete.^  68  id.  552 ,"  People  ex  rel.  v.  Cassidy,4rQ 
Id.  46 ;  People  e,r  rel.  v.  Comrs.  of  Tex.,  10  Ilun,  207 ;  A  i& 
C.  T.  E.  Co.  v.  Overseers  of  Manchester,  Am.  Law  Rev.  830  ; 
In  re  N.  Y.  P.  E.  P.  School,  75  N.  Y.  329.)  The  failure  of 
the  connnon  council  to  hear  or  duly  consider  the  allegations, 
complaints  or  appeals  relating  to  said  assessment,  or  refer  the 
same  or  said  assessment  to  the  connnittee  on  assessments,  as 
required  by  the  charter,  avoids  the  assessment ;  and  the  refer- 
ence to  the  special  connnittee  of  five  simply  furnishes  evidence 
of  the  removal  of  the  matter  from  the  regular  committee 
specifiefd  by  the  statute,  and,  therefore,  proves  that  the  assess- 
ment is  void.  {Merritt  v.  Village  of  Port  Chester,  71  N.  Y. 
309;  O'Donnell  v.  Mclntyre,  37  Ilun,  615;  State  v.  Jersey 
City,  1  Dutch.  309;  Hopkins  v.  Ma^on,  42  How.  Pr.  115.) 
The  asvsessment  is  void  for  want  of  the  notices  required  by 
statute  as  well  as  common  law.  {Merritt  v.  Village  of  Port 
Chester,  71  N.   Y.  3o9 ;  St  ft  art  v.  Palmer.  74  id.  183;  /w  re 
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D^i^ierriSy  82  id  243.)  The  comraon  council  failed  to  com- 
ply with  the  preliminary  conditions  prescribed  by  the  legisla- 
ture for  the  exercise  of  the  delegated  power  to  open  streets, 
or  to  appropriate  the  private  property  of  citizens  on  special 
assessment  to  pay  the  exi>enRes  of  such  public  improvement, 
and  the  assessment  is,  therefore,  illegal  and  void.  {In  re  City 
of  Buffalo,  78  N.  Y.  367 ;  Van  Rensselaer  v.  Wltheelc,  7  id. 
517;  Bremort  v.  City  of  Brooklyn,  80  id.  12S;  McCnUoch 
V.  State  of  Maryland,  4  Wheat.  428 ;  O^Dohnell  v.  Mclntyre, 
37  Hun,  615.)  The  common  council  violated  the  statute 
prohibiting  the  laying  out  of  a  street  so  as  to  run  across  the 
«ite  of  any  building  of  the  value  of  S5,000  or  upward.  (Laws 
of  1881,  chap.  343,  %9\  In  re  City  of  Buffalo,  78  N,  Y.  362  ;^ 
People  V.  Haines,  49  id.  587.)  The  action  of  the  common 
coimcil  appropriating  the  lands  for  the  new  street,  paying  for 
the  same  and  removing  the  buildings  from  the  same  prior  to 
the  assessment  and  prior  to  the  order  therefor  was  in  effect  to 
preclude  any  review  or  consideration  of  the  amount  of  the 
subsequent  assessment  or  any  exercise  of  the  power  expressly 
conferred  by  the  charter  authorizing  them  to  abandon  said 
improvement  at  any  time  before  the  linal  continuation  of  the 
assessment-roll,  and  was,  therefore,  an  election  to  pay  for  the 
improvement  by  public  tax  and  not  by  assessment;  but 
whether  such  election  or  not,  said  action  was  without  notice, 
and  before  any  notice  required  by  the  charter  respecting  such 
review  and  consideration,  or  such  exercise  of  power,  was  pos- 
sible, and  was,  therefore,  at  the  peril  of  necessarily  vitiating 
any  subsequent  assessment,  and  the  subsequent  assessment 
being  thus  made  and  confirmed  without  the  possibility  of  such 
legal  notice,  as  well  as  without  any  fonn  of  any  such  actual 
notice,  is  illegal  and  void.  {Sharp  v.  ASj>eir,  4  Hill,  76;  Alle7i 
V.  City  of  Buffalo,  39  N.  Y.  386  ;  Jlern'U  v,  ViUaffe  of  Port 
Chester,  71  id.  309  ;  In  re  City  of  Buffalo,  78  id.  362 ;  StuaH 
v.  Palmer,  74  id.  183;  Hunt  v.  City  of  Utica,  18  id. 
442;  Baldwin  v.  City  of  (hicego,  2  Keyes,  132,  142; 
Kirhy  V.  Shaw,  19  Penn.  258  ;  McGonegle  v.  Alleghany  City^ 
44  id.  118;  In  re  Washington  Ave,,  69  id.  360;  Patterson  v. 
SiCKELs— Vol.  LXXVU.        30 
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Societ!/,  24  N.  J.  385 ;  T.  W.  Co.  v.  Coster,  18  N.  J.  Eq.  510 ; 
In  re  Drainage  of  Landn^  35  N.  J.  497 ;  St.  John  v.  E^ 
St.  Zmiis,  50  111.  92 ;  Lee  v.  Ru^gles,  02  id.  427 ;  In  re 
Albany  St.,  11  Wend.  149;  Litehfidd  v.  Vernon,  41  N.  Y. 
123  ;  Weismar  v.  Vih  of  Dowjla^,  64  id.  91 ;  People  v.  Mayor y 
etc.,  4  id.  419  ;  Baltimore  v.  Harris,  26  Md.  194.)  The  open- 
ing of  Cliurcli  street  shonld  be  a  public  charge,  because  it  is 
conducive  to  the  public  good  in  various  ways,  as  is  evident, 
including,  as  the  referee  has  found,  a  passage  more  convenient 
than  streets  bounding  respondent's  land,  for  people  parsing 
between  the  northerly  and  westerly  portions  of  the  city  and 
opening  territory  for  imj)rovements  alien  to  respondent's  land 
that  "  will  greatly  add  to  the  general  wealth  and  prosperity  of 
the  city."  For  such  gross  error  and  abuse  of  discretion  relief 
will  be  given  by  the  courts.  {Peojde  v.  Mayor,  63  N.  Y.  291^ 
298;  Guest  v.  City  of  BrooMyn,^^  id.  506;  Ilassen^.  City  of 
Rochester,  65  id.  516 ;  67  id.  528 ;  Leroy  v.  Mayor,  20  Johns. 
429.)  If  the  expense  of  the  improvement  is  not  to  be  defrayed 
by  public  tax.  either  in  whole  or  in  part,  the  area  of  special 
assessment  should  be  limited  to  lands  specially  aiid  directly 
benefited ;  and  should,  therefore,  exclude  respondent's  land. 
{Peoj}h  V.  Mayor,  63  N.  Y.  291,  298 ;  Peojple  v.  City  (f 
Brooklyn,  23  Barb.  166;  Petition  of  Roberta,  81  N.  Y.  62; 
Clark  V.  Vil  of  DxinMrh,  12  Hun,  181 ;  75  K  Y.  612;  Bur- 
roughs  on  Tax.  §§  145-148;  Z^  Roy  v.  Mayor,  d^.,  20  Johns. 
429*;  PeopU  ex  rel.  v.  Jefferson  Co.,  55  N.  Y.  604 ;  Ila^fstfi^ 
V.  City  of  Rochester,  65  id.  516;  In  re  Eager,  46  id.  100.) 
This  suit  for  relief  brought  on  the  equity  side  of  the  court  is 
the  proper  remedy.  (14  N.  Y.  534 ;  38  id.  276  ;  39  id.  386  ; 
40  id.  547;  48  id.  171,  179;  59  id.  281;  65  id.  516;  67  id. 
528;  69  id.  513;  87  id.  452-455;  100  id.  384;  2  Abb.  Ct. 
App.  Dec.  415  ;  26  Ilun,  322  ;  20  id.  297 ;  14  id.  308  ;  12  id. 
187;  75  N.  Y.  612;  Scott  v.  Onderdonh,  14  id.  9;  Hatch  v. 
City  of  Buffalo,  38  id.  276  ;  Allen  v.  City  of  Buffalo,  39  id. 
386 ;  Fonda  v.  Sage,  48  id.  173 ;  Marsh  v.  City  of  Bvffalo^ 
59  id.  281 ;  Ilassen  v.  City  of  Rochester.  65  id.  516;  67  id. 
528;  Guest  v.  City  of  Brooklyn,  69  id.  506;  Stewart  v.  Crt/s- 
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fer,  100  id.  378;  jStuart  v.  Palmer,  74  id.  183;  Strushurgh 
V.  Mayor,  etc,  87  id.  452.)  The  relief  obtained  by  the 
respondent,  relating  to  any  subsequent  local  assessment,  aA  well 
as  to  the  present  assessment,  is  sustained  by  the  law  and  the 
facts  of  the  case.  {In  re  Pennie,  108  N.  Y.  364 ;  Stuart  v. 
Palmar,  74  id.  188 ;  HoiceU  v.  City  of  Buffalo,  15  id.  512 ; 
Wei&nier  v.  ViL  of  Douglas,  04  id.  91 ;  Moore  v.  City  of 
Albany,  98  id.  396  ;  People  v.  Haines,  49  id.  587.)  The  Gen- 
eral  Term  erred  in  omitting  to  state  the  entire  nile  entitling 
the  plaintiff  to  the  relief  sought  on  the  equity  side  of  the 
Supreme  Court,  and  so  erred  in  its  defective  application  of 
the  rule.  {ScoU  v.  Onderdonk,  14  N.  Y.  9 ;  Hatch  v.  City 
of  Buffalo,  38  id.  276;  AUen  v.  City  of  Buffalo,  39  id.  386; 
Fonda  v.  Sage,  48  id.  173 ;  Hassen  v.  City  of  Rochester^  65 
id.  516;  67  id.  528;  Stm^art  v.  Crysler,  100  id.  378.)  The 
General  Tenn  erred  in  holding  that  the  common  council,  in 
the  exercise  of  its  power  to  lay  out  and  open  a  new  street,  and 
in  its  performance  of  the  condition  precedent,  that  it  "  shall 
judge  the  public  good  requires  the  same  to  be  done,"  need  not 
declare  such  judgment.  {Guest  v.  City  of  Brooklyn,  69  N.  Y. 
506 ;  Code  Civ.  Pro.  §  3360.)  The  doctrine  that  the  assess- 
ment and  the  proceedings  immediately  relating  thereto  cannot 
be  aflFected  by  errors  or  defects  in  tlie  initial  or  prior  proceed- 
ings relating  primarily  to  the  condemnation  of  the  lands  taken 
for  the  new  street ;  and  that  "  the  plaintiff  cannot  invoke  the 
aid  of  the  provisions  of  section  169,"  on  the  ground  that  they 
"  are  intended  as  a  protection  to  the  land  owners  only,"  is 
untenable.  (15  K  Y.  512 ;  49  id.  587 ;  67  id.  538 ;  71  id. 
309 ;  74  id.  183-188 ;  78  id.  362 ;  In  re  Pennie,  108  id.  365.) 
The  election  of  the  common  council  that  the  improvement 
should  not  be  abandoned,  which  they  exercised  prior  to  the- 
assessment,  involved  their  election  to  abandon  the  assessment; 
and  this  logical  and  legal  necessity  is  avoided,  in  the  opinion 
of  the  General  Tenn,  only  on  an  untenable  assumption.  {In 
re  Perrine,  108  X.  Y.  365.)  The  distinction  in  respect  of 
lands  owned  by  the  state,  between  lands  occupied  by  the  Erie 
canal  and  other  lands  of  the  state,  seems  to  be  without  ground. 
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{Ilmsen  v.  City  of  liochesier,  67  X.  Y.  528.)  The  judgment 
setting  aside  the  assessment  should  be  affirmed  on  all  the 
grounds  stated  by  the  referee  in  his  report.  (Code  Civ.  Pro. 
§  1338 ;  78  N.  Y.  218 ;  79  id.  409 ;  87  id.  514,  620.) 

Parker,  J.  This  action  is  addressed  to  the  equitable  juris- 
diction of  the  court,  for  the  purpose  of  securing  the  removal 
of  an  apparent  lien  on  plaintiff's  land  and  a  cloud  upon  his 
title  growing  out  of  jiroceedings  taken  to  open  a  street  in  the 
<;ity  of  Rochester,  win'ch  resulted  in  an  assessment  for  special 
benefits  of  which  plaintiff  complains* 

The  General  Term,  in  affirming  the  judgment  rendered  in 
favor  of  the  plaintiff,  have  so  thoroughly  discussed  the  ques- 
tions involved  as  to  render  it  unnecessary  for  this  court  to  do 
more  than  briefly  state  the  ground  which  requires  an  affirm- 
ance of  the  judgment. 

The  common  council,  pursuant  to  the  requirements  of  sec- 
tions 170  and  172  of  the  revised  city  charter  (Chap.  14,  Laws 
of  1880),  in  the  ordinance  directing  the  assessment  designated 
the  portion  of  the  city  which  they  deemed  would  be  benefited 
by  the  improvement,  and  commanded  the  commissioners  of 
assessment  "  to  make  an  assessment  upon  all  the  lots  and  par- 
cels of  land  and  houses  within  the  portion  or  part  of  said  city 
so  designated  of  the  said  amount  of  expenses  in  proportion,  as 
nearly  as  may  be,  to  the  advantage  which  each  shall  be  deemed 
to  accpiire  by  the  making  of  said  improvement" 

Upon  the  commissioners,  therefore,  devolved  the  duty 
merely  of  making  the  assessment  within  the  territory  desig- 
nated in  proportion  to  the  l)enefits  to  be  derived  from  the 
improvement. 

They  were  bound  to  assume  that  every  separate  piece  of 
real  estate  derived  some  benefit  and  advantage,  for  the  com- 
mon council  had  so  determined.  And  they  were  without 
•authority  to  modify  such  determination.  {Ila^sen  v.  City  of 
RochesUr,  65  N.  Y.  516 ;  67  id.  528.) 

But  the  commissioners,  in  disregard  of  the  determination  of 
the  common  council  that  all  of  the  lands  embraced  within  the 
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designated  limits  would  be  specially  benefited  by  the  improve- 
ment, proceeded  to  divide  the  territory  into  two  districts,  one 
of  which  they  decided  would  receive  a  special  benefit  from 
such  improvement  and  the  other  a  general  benefit.  The  sub- 
district  deemed  specially  benefited,  they  assessed  by  apportion- 
ing to  and  upon  each  lot  a  sum  per  foot  front,  without  refer- 
ence to  the  value  of  the  buildings  or  improvements  thereon. 
The  amount  of  the  assessment  upon  tlie  subdistrict  deemed 
generally  benefited  they  placed  thereon,  by  a  general  assess- 
ment  by  percentages  on  the  real  property  therein,  taking  the 
valuations  from  the  last  a8se6smen^roll  for  general  city"  and 
county  taxes,  making  changes  of  value  in  accordance  with 
their  judgment,  and  placing  different  percentages  upon  the 
various  streets,  hanfing  reference  to  their  location  with  respect 
to  the  improvement.  The  referee  has  so  found,  and  the  Gen- 
eral Term  has  approved  the  finding.  The  effect  of  such 
unauthorized  action  was  to  contract  the  area  of  special  benefits 
as  determined  by  the  common  council.  Within  the  lines 
prescribed  by  that  body,  the  commissioner  arbitrarily  estab- 
lished another  line,  and  beyond  its  confines  they  determined 
there  were  no  special  benefits,  but  only  general  benefits,  and 
upon  which  they  proceeded  to  make  an  assessment  by  a  totally 
diflFerent  rule  than  that  adopted  in  the  subdistrict  which  they 
decided  to  be  specially  benefited. 

Plaintiffs  lands  were  situate  in  the  subdistrict  which  the 
conunissioners  arbitrarily  determined  would  derive  special 
advantage  as  against  the  residue  of  the  designated  territory. 

Presumptively,  therefore,  his  assessment  was  increased  by 
the  determination  not  to  assess  for  special  benefits  in  the  other 
subdistrict,  and  he  is  entitled  to  an  adjudication  that  the 
assessment  is  illegal  because  of  the  failure  on  the  part  of  the 
commissioners  to  comply  with  the  ordinance  and  \vith  the 
requirements  of  the  statute. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 
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75  AD*867  The  People  ex  rel.  LaFayette  E.  Pkuyne,  Appellant,  v. 

75  An'm  Charles  H.  Walts,  Respondent. 

In  proceedings  by  habeas  corpus  under  the  Code  of  Civil  Procedure 
(§§  2015  et  seq.)  to  determine  the  right  to  the  custody  of  an  infant,  the 
court  is  bound  to  respect  the  rights  of  the  parent  or  guaidian,  and  these 
may  not  be  overthrown  by  the  mere  wishes  of  the  child. 

The  jurisdiction,  however,  of  tlie  court  is  equitable  in  its  character;  the 
welfare  of  the  child  is  the  chief  object  to  be  attained,  and  must  be  the 
guide  for  the  judgment  of  the  court. 

It  is  competent,  therefore,  for  the  court,  while  recognizing  the  legal  rights 
of  a  guardian  to  make  a  temporary  disposition  of  the  child,  by  deliver- 
ing it  to  other  control  or  custody,  when,  in  the  exercise  of  its  discretion, 
it  determines  this  to  be  for  the  best  interests  of  the  child. 

Where,  therefore,  in  proceedings  by  habeas  corpus,  instituted  by  a 
guardian  to  obtain  the  custody  of  a  child,  abouf  seven  years  old,  from 
one  in  whose  custody  the  child  had  been  placed  in  accordance  with  the 
wishes  of  its  mother  expressed  prior  to  her  death,  and  the  order  appealed 
from  dismissed  the  writ  without  prejudice  to  other  proceedings,  held, 
that  the  order  was  not  a  final  adjudication  as  to  the  legal  rights  of  the 
relator,  and  rested  in  the  discretion  ot  the  court,  and  so,  was  not 
reviewable. 

(Argued  June  25,  1890;  decided  October  7,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Couii;  in  the  fourth  judicial  department,  made  January  10, 
1888,  which  affirmed  an  order  made  by  Mr.  Justice  Kennedy 
at  Chambers,  dismissing  a  writ  of  habeas  corpus,  "without 
prejudice  to  future  proceedings." 

The  relator  was  the  testamentary  guardian  of  Terzah  G. 
Bigelow,  the  infant  daughter  of  Lyman  E.  and  Melitta  H. 
Bigelow,  who,  at  the  commencement  of  these  proceedings,  was 
between  se\'en  and  eight  years  of  age. 

In  September,  1883,  Mrs.  Bigelow  left  her  husband,  taking 
her  daughter  with  her,  and  went  to  the  house  of  her  father, 
where  slie  resided  until  her  death  in  December,  1886.  While 
residing  with  her  father,  who  was  a  widower,  she  arranged 
\vith  the  respondent  and  his  wife,  that  in  case  of  her  death, 
her  daughter  sliould  make  her  home  with  tliem,  and  a  few 
days  after  the  mother's  death,  the  child  became  a  member  of 
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the  respondent's  family.  Lyman  E.  Bigelow  died  in  August, 
188i,  leaving  a  will,  by  which,  after  giving  small  legacies  to 
his  wife  and  daughter,  he  made  the  relator  residuary  legatee 
of  liis  estate,  and  appointed  him  guardian  of  the  person  and 
estate  of  his  daughter.  This  proceeding  was  instituted  in 
January,  1887. 

The  order  remanded  the  child  to  the  care  and  custody  of 
the  respondent,  until  the  further  order  of  the  court. 

Watson  M.  Rogers  for  appellant.  The  testamentary  guard- 
ian is  entitled  to  the  custody  and  tuition  of  his  ward  during 
her  minority.  (3  R.  S.  [7tR  ed.]  2346,  i^H,  2;  Laws  of  1871, 
chap.  32,  §  1;  4  R  S.  r8th  ed.]  2612,  §§  2,  3 ;  Fitzgerald 
V.  Fitzgerald.  24  Hun,  270 ;  2  Kent's  Conmi.  225  ;  In  re 
Reynolds,  11  Ilun,  41 ;  Tyler  on  Infancy,  286,  §  189  ;  In  re 
Andreics.  L.  E.  [8  Q."B.  Div.]  152;  Wilcox  v.  Wilcox,  14 
K  Y.  275 ;  In  re  Iluhbard,  82  id.  92.)  The  relator's  practice 
is  regular.  (Const,  art.  6,  §§  3,  5,  6 ;  Wilcox  v.  Wncox,  14  N. 
Y.  575 ;  In  re  Iluhhard,  82  id.  92 ;  People  ex  rel,  v.  Cory, 
46  id.  410  ;  PUnney  v.  JBrosdell,  36  id.  544 ;  Code  Civ.  Pro. 
§§  2015,  2017 ;  4  R  S.  [8th  ed.]  2607,  §§  1,  2.)  This  order  is 
appealable.  (4  R  S.  [8th  ed.]  2612,  §  2  ;  People  ex  rel  v.  Lis- 
coml,  60  N.  Y.  559;  People  v.  Conir,  of  Paris,  97  id.  37 ; 
People  V.  McCarthy,  102  id.  630  ;  People  v.  Coinrs.  Fire 
Department,  103  id.  370.)  The  court  below  ought  not  to 
have  imposed  costs,  as  was  done  to  the  extent  of  $102.56. 
{Couch  v.  Millard,  41  Ilun,  212.) 

Levi  II  Brown  for  respondent.  Tlie  trial  court  and 
General  Term,  having,  upon  view  of  all  the  facts  relating  to 
the  present  welfare  and  interests  of  the  infant,  and  her  own 
choice,  exercised  their  discretion  in  dismissing  the  writ,  and 
leaving  lier  to  remain  where  she  was  "  without  prejudice  to 
future  proceedings,"  this  appeal  should  be  dismissed,  with 
costs  to  respondent.  (Code  Civ.  Pro.  g^  190,  1356,  1360, 
2058  ;  In  re  Lars(m,  96  N.  Y.  381 ;  People  ex  reL  v.  Weissen- 
hach,  60  id.  385,  393  ;  People  ex  rel.  v.  Allen^  105  id.  628  ; 
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People  ex  reL  v.  McCarthy^  101  id.  630  ;  Lawrence  v.  Farley^ 
73  id.  187 ;  Code  Civ.  Pro.  §  1337 ;  92  K  Y.  643 ;  103  id. 
156 ;  113  id.  275-282 ;  105  id.  198  ;  99  id.  388  ;  106  id.  251- 
256,  257-262 ;  64  id.  60.)  The  learned  judge  who  saw  the 
child,  and  saw  and  heard  the  witnesses,  in  dismissing  the  writ 
exercised  his  discretion  as  to  what  was  for  the  then  best  inter- 
est and  welfare  of  this  child,  as  well  as  its  wishes,  and  the 
General  Term  having  affirmed  snch  detennination,  this  court, 
even  if  it  has  power  and  sees  fit  to  examine  the  evidence  as 
to  the  facts,  will  not  reverse  it,  unless  there  was  either  an 
abuse  or  clear  misapplication  of  such  discretion  or  an  erro- 
neous application  of  the  law  to  tlffe  facts  proved.     {Mather  v. 

Welch,  74  N.  Y.  299 ;  Baird  v.  Mayor,  et<^.,  96  id.  567,  576 ; 
Li  re  Waldron,  13  Johns.  417 ;  In  re  Woodstoncraft,  4  Johns. 
Ch.  80 ;  People  ex  rel.  v.  Gates,  43  N.  Y.  40-48 ;  People  ex 
reL  V.  Weissenhach,  60  id.  385,  393  fMercein  v.  People,  25 
Wend.  64,  101-106;  In  re  Mmphy,  12  How.  Pr.  513; 
People  ex'reJ,  v.  Pointer,  1  Duer.  709-721 ;  PeopU  ex  rel.  v. 
Klmg,  6  Barb.  366;  10  Abb.  [N.  C]  215;  10  Ves.  59;  4 
Johns.  Ch.  80.)  The  power  and  duty  of  the  care,  custody 
and  control  of  the  person  and  property  of  infants,  existing 
and  exercised  for  nearly  as  long  a  time,  coming  to  us  from  the 
same  source,  and  formerly  vested  in  our  Court  of  Chancery, 
is  now  vested  in  our  Supreme  Court  and  justices  thereof^  by 
our  Constitution,  article  6,  section  6,  and  such  power  cannot 
be  divested,  abridged  or  limited,  save  as  permitted  by  the 
organic  law.  {Dellart  v.  Dellart^  3  Hun,  375  ;  Code  Civ. 
Pro.  §  217 ;  Yoimgs  v.  Carter,  10  Hun,  194 ;  2  Story's  Eq. 
Juris.  §§  1327,  1337-1341 ;  In  re  Iluhhard,  82  K  Y.  90,  92; 

Wilcox  V.  Wilcox,  14  id.  575-578;  8  Paige,  47,55,69; 
PeopU  ex  rel.  v.  Corey,  46  Hun,  408 ;  2  Kent's  Comm.  220- 
223 ;  8  How.  [U.  S.]  495,  555,  556  ;  Wood  v.  Wood,  5  Paige, 
596-605  ;  14  K  Y.  578 ;  Tyler  on  Infancy,  24&,  252,  253 ; 
3  R.  S.  [7th  ed.]  2346,  2347;  Laws  of  1871,  chap.  32;  PeopU 
V.  Wilcox,  22  Barb.  189 ;  In  re  PeynoMs,  11  Hun,  43  ;  Hag- 
gerty  v.  Ilaggerty,  9  id.  175 ;  Fitzgerald  v.  Fitzgerald,  24  id.. 
370.) 
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Brown,  J.  This  case  is  very  similar  in  its  facts  to  In  re 
Welch  (74  N.  Y.  299).  There,  as  here,  the  contest  was 
between  the  testamentary  guardian  appointed  by  the  will  of 
the  father  and  those  to  whose  custody  the  mother  had  com- 
mitted the  child.  There,  as  here,  the  Special  Term  dismissedl 
the  writ,  without  prejudice  to  further  proceedings,  for  reason® 
affecting  the  health  and  welfare  of  the  child.  This  court  dis- 
missed the  appeal,  holding  that  such  reasons  justified  the 
withholding  the  custody  of  the  child  from  its  legal  guardian, 
and  that  the  matter  was  one  so  purely  within  the  discre- 
tion of  the  Special  Term  that  its  conclusions  would  not  be 
reviewed. 

We  are  of  the  opinion  that  the  same  disposition  must  be 
made  of  this  app^.  {People  ex  rel.  Allen  v.  AUen^  10& 
K  Y.  628.) 

The  learned  counsel  for  the  relator  claims  that  it  was  an 
abuse  of  discretion  to  withhold  the  custody  of  the  child  from 
its  legal  guardian.  The  rights  of  the  guardian  are  no  greater 
than  those  of  the  father,  and  the  cases  are  numerous  where 
the  custody  of  an  infant  has  been  withheld  from  the  father 
upon  considerations  relating  to  the  child's  welfare.  {In  re 
ITDowle^  8  Johns.  328  ;  People  ex  rd.  Whele  v.  Weissenhachy 
60  N.  Y.  385.) 

The  common-law  writ  of  habeas  corpus  was  a  writ  in  behalf 
of  liberty,  and  its  purpose  was  to  deliver  a  prisoner  from 
nnjust  imprisonment  and  illegal  and  improper  restraint.  It 
was  not  a  proceeding  calculated  to  try  the  rights  of  parents 
and  guardians  to  the  custody  of  infant  cliildren.  It  was  of 
frequent  use,  however,  when  children  were  detained  from  their 
parents  or  guardians  on  the  ground  that  absence  from  legal 
custody  was  equivalent  to  illegal  restraint  and  imprisonment. 
In  the  case  of  children  of  the  age  of  discretion  the  object 
of  the  writ  was  usually  accomplished  by  allowing  the  party 
restrained  the  exercise  of  his  volition,  but  in  the  case  of  an 
infant  of  an  age  to  be  incapable  of  determining  what  was  best 
for  itself  the  court  or  officer  made  the  determination  for  it, 
and,  in  so  doing,  the  child's  welfare  was  the  cliief  end  in  view. 
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\{Iiex  V.  Delaval^  3  Burr,  1435  ;  In  re  Weildron^  13  Johns. 
418 ;  People  ex  Tel.  Bari^  v.  Mercein^  8  Paige,  47 ;  25 
"Wend.  73;  People  ex  reLWileox  y.WUcox,  22  Barb.  178; 
Wik'ox  V.  Wilcox,  14  K  Y.  575  ;  People  ex  rel.  Whele  v.  Wets- 
senhdch,  60  id.  385  ;  Hurd  on  Habeas  Corpus,  chap.  9.)  •  The 
purpose  of  the  writ  as  now  regulated  by  the  Code  is  the  same. 
(Code  Civ.  Pro.  §§  2015-2031.) 

The  court  is  bound  to  respect  the  legal  rights  of  the  parent 
or  guardian,  and  their  rights  cannot  be  overthrown  by  the 
mere  wishes  of  the  child.  But  the  jurisdiction  to  be  exercised 
by  the  court  or  oflScer  is  equitable  in  its  character,  and  the  wel- 
fare of  the  child  is  the  chief  object  to  be  attained,  and  must 
be  the  guide  for  the  judgment  of  the  court. 

It  is  entirely  competent,  therefore,  for  the  court  while 
recognizing  the  legal  rights  of  the  guardian  to  make  a  tempo- 
rary disposition  of  the  child,  and  deliver  it  to  other  control 
or  custody  when  such  disposition  is  for  the  best  interests  of 
the  child,  and  this  is  a  matter  which  rests  very  largely  in  the 
discretion  of  the  court  or  oflScer  who  issues  the  writ. 

Such  was  the  only  order  made  in  this  case.  It  provided 
that  it  should  be  without  prejudice  to  a  renewal  of  the 
relator's  application,  and  no  final  adjudication  against  the 
legal  right  of  the  relator  has  been  made. 

We  are  of  the  opinion,  therefore,  that  there  is  nothing 
before  us  for  review. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Folleti',  Ch.  J.  not  sitting. 

Appeal  dismissed. 


Geokge  H.  Stilwell,  as  Superintendent  of  the  Poor  of 
Schuyler  County,  Appellant,  v,  John  H.  Coons,  as  Over- 
seer of  the  Poor  of  the  Town  of  Barrington,  Respondent. 

Plaintiff,  as  superintendent  of  the  poor  of  the  county  of  8.,  after  receiving 
notice  from  the  overseer  of  the  poor  of  the  town  of  T.  that  he  had  given 
temporary  relief  to  one  H.,  a  pauper,  who  had  formerly  resided  in  the 
town  of  B.  in  another  county,  with  a  statement  of  the  circumstances  of 
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the  case,  believing  that  the  removal  of  H.,  to  the  town  of  T.,  was  pro- 
hibited by  the  Revised  Statutes  (1  R.  S.  628,  §§  58,  59),  mailed  to 
defendant,  the  overseer  of  the  poor  of  the  town  of  B.,  a  notice  of  the 
removal,  with  a  request  that  he  provide  for  the  relief  and  support  of  H . 
Within  the  thirty  days  prescribed  by  the  statute  (§  60)  after  service  of 
the  notice,  plaintiff  received  an  answer  from  C.  denying  unequivocally, 
but  not  in  the  words  of  the  statute,  that  H.  was  a  pauper  while  he  lived 
in  his  county  and  denying  any  liability  for  his  support.  These  trans- 
actions were  prior  to  the  amendment  in  1888  (Chap.  486,  Laws  of  1888) 
to  the  provisions  of  the  Revised  Statutes  in  reference  to  the  removal  of 
paupers  from  one  town  to  another.  More  than  six  months  after  receipt 
of  answer,  this  action  to  recover  for  such  support  was  commenced. 
Held,  that  as  the  action  was  not  commenced  within  three  months  after 
receiving  defendant's  denial  of  liability,  it  was  barred  by  the  statute. 
(1  R.  S.  629,  §  60,  as  amended  by  chap.  546,  Laws  of  1885.) 
Also  JiMy  that  the  denial  of  liability  was  sufficient;  that  it  was  not  neces- 
sary it  should  follow  the  language  of  the  statute. 

(Submitted  June  25,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December  30,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

This  was  an  aetion  to  recover  for  the  support  of  a  pauper. 

The  material  facts  are  stated  in  the  opuiion. 

Cole  Brothers  for  appellants.  The  referee  erred  in  holding 
that  this  action  was  barred.  (3  R.  S.  1865,  §§  58,  59,  60,  61, 
62 ;  Laws  of  1855,  chap.  546 ;  Coleman  v.  McClnre^  47  Barb. 
206,  210 ;  Rathhun  v.  Acker,  18  id.  393 ;  McDermott  v.  Bd. 
of  Police,  25  id.  635,  636 ;  People  v.  Z.  cfc  B.  B,  B.  Co,,  13 
Hun,  211 ;  Marcle  v.  Saltzman,  66  How.  Pr.  205;  Miner  v. 
Burling,  32  BarK  540 ;  Gilhert  v.  C  T.  Co.,  3  Johns.  Cas. 
107 ;  McManus  v.  Savin,  77  K  Y.  36.) 

M.  A,  Leary  for  respondent.  The  plaintiff  was  properly 
nonsuited.  (Laws  of  1885,  chap.  546.)  A  notice  served  by 
mail,  and  a  reply  thereto  served  in  the  same  manner,  is  a  suf- 
ficient compliance  with  this  statute.  {Stillwell  v.  Kennedy, 
51   Hun,  114.)     Although   the   motion   for  a  nonsuit   was 
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granted  on  the  ground  that  the  action  was  barred,  and  it  is 
only  necessary  to  argue  that  question,  it  is  respectfully  sub- 
mitted that  if  it  were  put  upon  the  ground  that  there  were  no 
facts  sufficient  to  constitute  a  cause  of  action  the  decision 
would  be  upheld.     (  Wood  v.  Simmons,  51  Hun,  325.) 

Follett,  Ch.  J.  When  a  poor  person  removes,  or  is 
removed  from  a  town  in  one  county  to  a  town,  not  chargeable 
with  his  support,  in  another  county,  and  is  there  necessarily 
relieved  by  the  overseer  of  the  poor  of  the  town,  the  expense 
incurred,  and  the  burden  of  thereafter  maintaining  the  person 
is,  as  between  that  town  and  its  county,  a  charge  on  the  county, 
provided  the  overseer  gives  the  superintendent  of  the  poor  of 
his  county  notice  of  the  circumstances  of  the  case,  as  provided 
by  the  statute.  In  such  a  case,  the  statute  provides  that  if, 
in  the  judgment  of  the  superintendent,  the  town  whence  the 
person  cane  is  liable  for  the  support  of  the  pauper,  he  may 
notify  the  overseer  of  the  poor  of  that  town  of  his  improper 
removal,  and  require  the  overseer  to  forthwith  take  chai^  of 
him.  The  statute  requires  the  overseer  receiving  the  notice 
to  remove  the  pauper  to  his  town  within  thirty  days  after 
receiving  the  notice,  and  there  provide  for  his  support,  unless 
within  the  same  time  he  serves  on  the  superintendent  from 
whom  the  notice  was  received  a  written  denial  under  his  hand, 
that  the  person  was  improperly  removed  from  his  town,  or 
that  his  town  is  liable  for  the  support  of  the  pauper.  Unless 
the  superintendent  on  whom  the  denial  of  liability  is  served 
begins,  within  three  months  after  its  service,  an  action  against 
the  overseer  to  recover  the  expense  incurred  in  maintaining 
the  pauper,  the  superintendent  and  his  successor  in  office  and 
his  county  is  forever  precluded  from  recovering  from  the 
to^vn,  or  any  of  its  officers,  any  expenses  that  may  have  been 
or  may  thereafter  be  incurred  in  the  support  of  the  pauper. 
(1  R  S.  620,  §  60.) 

•  In  this  case  Peter  IIuflE,  the  alleged  pauper,  had  resided  for 
two  or  three  years  before  March  15, 18S6,  in  the  town  of  Bar- 
rington  in  the  county  of  Yates,  but  at  the  date  named  he 
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removed  from  tkat  town  to  the  town  of  Tyrone  in  the  county 
of  Schuyler.  At  this  time  Huff  had  no  property,  except  his 
clothing  and  about  twenty-five  dollars  in  money.  He  was  about 
seventy-five  years  old,  and  for  four  years  had  been  afflicted 
with  asthma,  and  unable  to  work,  but  he  had  never  been  the 
recipient  of  public  or  private  charity.  After  going  to  Tyrone 
he  expended  about  half  of  his  money  for  clothing  and  paid  for 
his  board  until  April  15,  1886,  when  his  money  and  property 
were  exhausted,  and  being  unable  to  labor,  he  applied  for  aid 
to  the  overseer  of  the  poor  of  Tyrone,  who,  after  giving  tem- 
porary relief,  gave  the  superintendent  of  the  poor  of  his 
county  timely  notice  of  the  circumstances  of  the  case.  The 
superintendent,  believing  that  the  removal  of  Huff  from 
Barrington  to  Tyrone  was  prohibited  by  sections  58  and  59  of 
1  Eevised  Statutes,  628,  mailed  April  24,  1886,  to  John  F. 
Coon%the  overseer  of  the  poor  of  the  town  of  Barrington,  this 
notice : 

*^  SCHTTTLEB  CoUNTY,  SS.  / 

^To  ike  Overseer  of  the  Poor  of  the  Town  of  Barrington^ 
County  of  Yates : 
"  You  are  hereby  notified  that  Peter  Huff,  a  pauper  who 
has  gained  a  settlement  in  your  town,  to  which  he  belongs,  has 
come  into  the  county  of  Schuyler,  and  is  now  in  the  town  of 
Tyrone  in  said  county  of  Schuyler,  for  which  the  undersigned 
is  Superintendent  of  the  Poor.    You  are,  therefore,  required 
to  provide  for  the  relief  and  support  of  said  pauper. 
"  Given  under  my  hand  this  24th  day  of  April,  1886. 
"GEOKGEH.  STILWELL, 

''SupH,  of  Poor.'' 

On  May  13,  1886,  the  superintendent  received  this  answer : 

"  Bakrington,  May  13th,  '86. 
"  George  H.  Stilwell, 

"Dear  Sir  —  I  received  your  notice  that  Peter  Huff,  a 
pauper  was  in  your  county*  Peter  Huff  has  never  been  a 
pauper  in  this  town  or  county,  he  had  money  to  pay  his  way 
until  he  applied  to  you  for  help.     The  law  passed  in  June, 
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1885,  says  any  pauper  moving  from  one  county  to  another. 
Now  as  Huff  was  not  a  pauper  when  he  moved  he  cannot 
legally  hold  a  settlement  in  this  town. 

"  Hoping  you  will  help  him  soon,  as  he  is  entirely  destitute 
of  means  of  support,  I  remain  truly  yours,    « 

"JOHKF.  COONS, 
,  "  Overseer  of  PoorP 

The  notice  and  answer  were  given  pursuant  to  sections  59 
and  60  of  title  1  of  chapter  20  of  part  1  of  the  Kevised 
Statutes  as  amended  by  chapter  546,  Laws  of  1886. 

It  may  be  well  to  call  attention  to  the  fact,  that  since  the 
circumstances  out  of  which  this  action  arose  hap|)ened,  sec- 
tions 59  and  60,  above  referred  to,  have  been  greatly  changed 
by  chapter  486  of  the  Laws  of  1888. 

This  action  to  recover  the  expenses  incurred  in  maintaining 
the  pauper  was  begun  November  24,  1886,  more  than  six 
months  after  the  service  upon  plaintiff  by  the  defendant  of  the 
denial  of  the  hability.  The  defendant,  among  other  defenses, 
interposed  the  Statute  of  Limitations  above  referred  to,  as 
a  defense,  which  was  held  to  be  vaUd  by  the  courts  below. 

The  plaintiff  insists  that  the  failure  of  the  defendant  to 
(in  the  language  of  section  60)  "  deny  the  allegation  of  such 
improper  enticing  or  removal^  or  that  their  (his)  town  is 
liable  for  the  support  of  such  pauper,"  renders  the  denial  of 
liability  above  quoted  ineffectual  to  set  the  time  running  in 
which  an  action  must  bo  broughX,  and,  moreover,  that  by 
reason  of  such  omission,  the  defendant  is  precluded,  by  sec- 
tion 61,  from  contesting  the  liability  of  his  town. 

The  denial  of  liability  need  not  follow  the  language  of  the 
section  above  quoted,  but  it  is  quite  sufficient  if  it  contains  an 
unequivocal  denial  of  the  liability  asserted  in  the  notice.  Tliis, 
the  denial  served,  plainly  did,  and  the  courts  below  correctly 
held  the  action  barred  by  the  statute.  Tlie  plaintiff  having 
actually  received  the  denial,  it  was  a  sufficient  service.  {Still- 
well  V.  Kejinedy^  51  Hun,  114.)  There  was  no  waiver  of  the 
effect  of  the  denial  in  the  conversation  had  between  the  parties 
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in  September  following  its  service.     The  defendant,  then,  as. 
in  his  denial,  insisted  that  his  town  was  not  liable. 

The  judgment  should  be  affirmed  with  costs. 

All  concur,  except  Bradley  and  IIaight,  JJ.,  not  sitting. 

Judgment  affirmed. 


George  M.  Kenyon  et  al..  Respondents,    v.  Knights  Temp- 
lar AND  Masonic  Mutual  Aid  Association,  Appellant. 

As  a  general  rule  the  construction  of  a  written  instrument  is  a  question  of 
law  for  the  court  to  determine,  but  when  the  language  employed  is  not 
free  from  ambiguity  or  is  equivocal,  and  its  interpretation  depends  upon 
the  sense  in  which  the  words  were  used,  in  view  of  the  subject  to  whicli 
they  relate,  the  relation  of  the  parties  and  the  surrounding  circumstances, 
the  intent  of  the  parties  becomes  a  matter  of  inquiry,  and  the  interpre- 
tation of  the  language  used  by  them  is  a  mixed  question  of  law  and  fact^ 

Conditions  inserted  in  a  contract  of  insurance  for  the  benefit  of  the  company 
making  it,  may  be  waived  by  it. 

Any  agreement,  declaration  or  course  of  action  on  the  part  of  the  company 
which  leads  a  party  insured  honestly  to  believe  that,  by  conforming 
thereto,  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  wull  estop  the  company  from  insisting  upon  the 
forfeiture,  though  it  might  be  claimed  under  the  express  letter  of  the 
contract. 

^Vn  insurance  certificate  issued  by  defendant  upon  the  life  of  K.,  provided 
that  the  application  therefor  should  form  part  of  the  agreement,  the 
statements  therein  be  considered  as  warranties,  and  that  if  any  statement 
should  be  untrue,  or  if  any  deception  should  be  used  by  the  appliamt,  the 
certificate  should  be  null  and  void.  It  appeared  that  in  response  to  this 
question  in  the  application:  "Profession  or  occupation,  state  precise 
nature  of  business,"  the  applicant  answered:  "Wholesale  dealer  in  w^ines. 
and  liquors. "  To  another  question  as  to  whether  he  was  "  Engaged  in  any" 
way  in  the  retailing  of  alcoholic  liquors"  the  applicant  answered  "No; 
keep  no  bar,  and  sell  only  at  wholesale;  have  government  license  and  town, 
license. "  In  an  action  to  recover  the  amount  of  insurance,  it  appeared  that 
the  insured  kept  a  liquor  store  and  sold  alcoholic  liquor  by  the  barrel  and 
in  quantities  less  than  five  gallons,  by  measure;  but  kept  no  bar,  and  did 
not  sell  by  the  drink  or  to  be  drank  on  the  premises;  he  had  a  license 
from  the  United  States  government  and  also  a  city,  commonly  known  a& 
a  store  license,  which  authorized  him  to  sell  in  quantities  less  than  fiv© 
gallons,  not,  however,  to  be  drank  on  the  premises.    Defendant's  agent. 
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who  filled  in  the  answers  in  the  application,  testified  that  he  understood 
the  answer  of  the  applicant  to  be  that  he  did  not  sell  by  the  drink;  that 
he  knew  he  was  selling  by  the  measure.  Defendant's  counsel  requested 
the  court  to  charge  the  jury  that  the  assured  at  the  time  the  appli- 
cation was  made,  was  engaged  in  retailing  alcoholic  liquors;  that  his 
answer  to  the  question  in  that  respect  was  not  true,  and  he,  therefore, 
could  not  recover.  This  request  was  refused,  and  the  court  submitted 
to  the  Jury  the  question  whether  or  not  the  answer  was  untrue.  Held^ 
no  error;  that  the  question  as  to  the  truthfumess  of  the  answer  was  one 
of  fact  for  the  jury. 

It  seefns,  the  cases  in  which  knowledge  of  the  agent,  through  whom  insurance 
is  taken,  may  operate  to  defeat  the  right  of  the  company  to  avail  itself 
of  the  fact  so  known,  at  the  time  it  is  taken,  aye  those  in  which  there  is 
no  application  signed  by  the  assured  stating  to  the  contrary  of  such 
existing  fact,  but  rests  upon  a  condition  expressed  in  the  policy  merely; 
in  which  case  it  may  be  presumed  that  the  statement  of  the  fact  in  the 
policy  as  required  by  the  condition  was  omitted  by  mistake,  or  waived. 
Such  is  not  the  rule  when  the  alleged  breach  of  warranty  is  founded 
upon  a  misstatement  by  the  assured  in  his  application. 

The  certificate  also  provided  that  if  any  assessment  was  not  paid  within 
ten  days  after  proper  notice,  the  certificate  should  cease  and  deter- 
mine; there  was  indorsed  upon  it  a  by-law  which  provided  that  any 
member  failing  to  pay  his  assessments  within  ten  days  after  notice 
would  forfeit  his  certificate  of  membership  and  all  benefits  therefrom; 
but  that  he  might  be  reinstated  within  thirty  days  after  notice,  if  alive, 
by  paying  all  arrearages.  On  March  27,  1885,  defendant's  secretarj* 
mailed  to  the  insured  a  notice  that  an  assessment  was  due  and  payable 
on  or  before  April  sixth;  it  also  stated  that  assessments  were  payable 
at  defendant's  office  in  cash,  by  sight  draft  or  money  order,  payable  to 
defendant's  secretary.  Plaintiffs  proved  that,  on  April  4,  1885,  the 
insured  sent  by  mail  from  W.,  where  he  resided,  in  time  to  reach  its 
destination  within  the  ten  days,  a  check  for  the  amount  due,  payable  to 
the  order  of  the  defendant's  secretary,  this  having  been  the  manner  m 
which  he  had  uniformly  and  without  objection  made  his  previous  pay- 
ments, and  although  many  of  the  previous  checks  were  not  received 
until  after  the  expiration  of  the  ten  days,  no  question  had  been  raise<l 
by  defendant's  secretary.  On  April  tenth,  said  secretary  wrote  the 
insured  that  his  assessment  had  not  been  paid,  but  that  if  living  he 
could  pay  it  any  time  before  April  twenty-seventh,  and  added  '*  until 
8uch  payment  is  made  you  are  carrying  your  own  risk  in  case  of  death," 
and  that  if  the  payment  was  not  made  in  time  he  would  forfeit  the 
certificate;  and  added:  *' Remit  by  bank  check."  On  April  thirteenth 
K.  replied,  stating  he  had  paid  the  assessment  on  April  fourth,  and 
before' the  secretary's  reply  reached  him  he  died.  A  motion  for  a  non- 
suit was  denied.  Ileldy  no  error;  that  from  the  course  of  dealing  adopted 
by  the  defendant  in  respect  to  the  payments,  the  assured  might  fairly 
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and  in  good  faith  liave  been  led  to  suppose  tliat  defendant's  requirement 
as  to  payments  was  satisfied  by  mailing  the  check 
Reported  below,  48  Hun,  278. 

(Argued  June  25,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

This  was  an  action  upon  a  policy  or  certificate  of  insurance 
issued  by  the  defendant. 

On  May  22,  1882,  the  defendant,  in  consideration  of  $16 
paid  by  Alexander  M.  Kenyon  and  of  the  representationfi 
made  by  his  application  for  membership,  and  subject  to  the 
provisions  of  the  by-laws  indorsed  upon  it,  delivered  to  him 
its  in^rance  certificate,  whereby  it  promised  to  pay  to  his 
heirs  $5,000,  or  such  portion  thereof  as  is  provided  for  in  such 
by-laws.  The  certificate  also  provided  that  the  application 
should  form  part  of  the  agreement  and  the  statements  therein 
be  a  warranty  of  their  trutl^  and  that  if  any  statement  made 
therein  should  be  imtrue,  or  if  any  deception  be  used  by  him 
in  obtaining  the  certificate,  it  should  be  null  and  void.  The 
application  was  by  him  subscribed,  and  the  portions  of  it 
requiring  any  consideration  were  the  following  questions  and 
answers:  "Profession  or  occupation.  State  precise  nature 
of  business.  Importer  and  wholesale  dealer  in  wines  and 
liquors.  Are  the  habits  of  said  party  at  the  present  time,  and 
liave  they  always  been  sober  and  temperate  ?  Yes.  Does  the 
party  use  intoxicating  drinks  habitually  as  a  beverage  ?  No. 
Is  the  person  engaged  in  any  way  in  the  retailing  of  alcoholic 
liquors  ?  No ;  keep  no  bar  and  sell  only  at  wholesale ;  have 
government  license  and  town  license."  In  the  application 
was  added:  "And  I  do  hereby  agree  that  the  statements 
and  representations  contained  in  the  foregoing  application  and 
declaration  shall  be  the  basis  of  the  contract  between  me  and 
the  said  association,  the  truthfulness  of  which  statements 
and  representations  I  do  hereby  warrant ;  and  that  if  the  same 
SicKELs— YoL.  LXXYIL        32 
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or  any  of  them  are  in  any  material  respect  untrue^  or  if  there 
shall  be  any  omission  or  neglect  to  pay  any  of  the  assessments 
on  or  before  the  days  on  which  said  assessments  shall  fall  due, 
except  as  provided  for  in  the  days  of  grace  by  the  by-laws  of 
this  association,  that  then  and  in  either  event  the  certificate  of 
membership  which  may  be  issued  hereon  shall  be  void  *  *  * 
and  inasmuch  as  only  the  officers  at  the  home  office  of  the- 
association,  in  the  city  of  Cincinnati,  have  authority  to  deter- 
mine whether  or  not  a  certificate  of  membership  shall  issue  on 
any  application,  and  as  they  act  on  the  written  statements  and 
representations  referred  to,  it  is  expressly  understood  and 
agreed  that  no  statements,  representations  or  information  made 
or  given  by  or  to  the  person  soliciting  or  taking  this  applica- 
tion for  a  certificate  of  membership,  or  to  any  other  person, 
shall  be  binding  on  the  association,  or  in  any  manner  aflEect  it* 
rights,  unless  such  statements,  representations  or  information 
be  reduced  to  writing,  and  presented  to  tlie  officers  of  the 
association  at  the  home  office,  in  the  above  application."  The 
insured  died  on  the  night  of  April  15,  1885. 
Further  facts  appear  in  the  opinion. 

John  Lansing  for  appellant.  By  neglect  to  pay  the  assess- 
ment within  the  ten  days  given  for  that  purpose,  the  said 
Alexander  M.  Kenyon  ceased  to  be  a  member  of  the  associa- 
tion, and  entitled  to  any  rights  under  his  certificate  of  mem- 
bership. {JIcDonald  V.  Lewln^  29  Ilun,  87-91.)  The  sending 
of  the  check  to  the  defendant  by  Alexander  M.  Kenyon  was 
not  payment  of  the  assessment.  {Turner  v.  Banh  of  Fox 
Liike,  23  How.  Pr.  399  ;  4  Abb.  Ct.  App.  Dec.  434 ;  3  Keyes, 
.  425  ;  Smith  v.  Marshall,  17  Jolms.  340  ;  Oleott  v.  liathhnrn^ 
5  Wend.  490 ;  Bradford  v.  Fox,  38  X.  Y.  289 ;  S.  B.  dh  ^\ 
Y.  R.  B.  Co,  V.  Collins,  3  Lans.  29  ;  Siceet  v.  Titus,  67  Barb. 
327.)  There  was  no  waiver  by  the  defendant  of  a  strict  com- 
pliance with  the  terms  of  the  certificate  of  membership  and 
the  by-laws  of  the  defendant,  which  required  payment  of  the 
assessment  at  the  office  of  the  association  in  Cincinnati,  within 
ten  davs  from  the  service  of  notice  of  such  assessment  bv  mail. 
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(2  Daniels  on  Neg.  Inst.  415.)  The  answer  to  the  question 
"Is  the  person  engaged  in  anyway  in  tlie  retailing  of  alcoholic 
liquors?"  contained  in  the  application  was  untrue  and  ren- 
dered the  certificate  void.  {Dwight  v.  (?.  Z.  Ins,  Co,^  103 
N.  Y.  341,  350 ;  Bljyley  v.  A.  Ins.  Co,,  30  id.  136 ;  2  Greenl. 
on  Ev.  116,  §§  1-3 ;  1  K.  L.  of  1801,  484,  §§  1-4 ;  1  K.  L.  of 
1S13,  176,  §§  1-4;  1  K.  S.  678,  §§  4,  12,  15;  Laws  of  1857, 
chap.  628,  §§  2,  11,  13;  Laws  of  1870,  chap.  175,  §  4;  Laws 
of  1873,  chap.  549,  §  4 ;  Farman  v.  Kncqyp,  19  Johns.  248 ; 
Trustees^  etc.,  v.  Keethxg,  4  Den.  341 ;  Foote  v.  People,  56 
N.  Y.  321,  323;  People  v.  ^lith,  69  id.  175,  180;  U.  S.K 
S.  §§  3223,3244;  CfBrien  v.  B.  B.  Society,  117  N.  Y.  310- 
318 ;  Chase  v.  H.  Ins.  Co.,  20  id.  52,  55 ;  Alexander  v.  G. 
F.  Ins.  Co.,  66  id.  464,  467;  Baker  v.  //.  L.  Ins.  Co.,  % 
Hun,  402;  64  K  Y.  648,'  Foot  v.  A.  L.  Ins.  Co.,  61  id. 
571 ;  Barteau  v.  P.  M.  L.  Ins.  Co.,  67  id.  595.) 

Levi  n.  Brown  for  respondent.  This  court  cannot,  on  this 
appeal,  review  any  question  of  fact  arising  upon  conflicting 
evidence  or  inference  deducible  therofrom.  {S.  Co.  v.  Mayory 
etc.,  109  N.  Y.  621.)  The  denial  of  the  defendant's  motion 
for  a  nonsuit  was  correct.  (  Van  Vaikenhurg  v.  Ins.  Co.,  70 
K  Y.  605  ;  Baxter  y.  B.  Ins.  Co.,  44  Hun,  184.)  The  truth 
of  the  answers  to  the  questions  contained  in  the  application 
was  submitted  to  the  jury,  and  its  verdict  is  conclusive.  {Boos 
V.  TF.  M.  F.  Ins.  Co.,  64  N.  Y.  236-241 ;  Van  Valkenhurgh 
y.  A.  P.  L.  Ins.  Co.,  70  id.  605;  May  on  Ins.  §  299;  McGln- 
ley  V.  U.  S.  Z.  Ins.  Co,,  8  Daly,  390 ;  77  N.  Y.  495  ;  Ins. 
Co.  V.  Foley,  105  U.  S.  350 ;  N.W.  M.  L.  Ins.  Co.  v.  M.  N. 
Bank,  36  Alb.  L.  J.  55 ;  A.  Z.  Ins.  Co.  v.  Bewey,  37  id. 
140 ;  MilUr  v.  P.  Z.  I  Co.,  107  id.  292-296 ;  Ins.  Co.  v. 
Wilkinson,  13  Wall.  222;  Ins.  Co.  v.  Mahone,  21  id.  152; 
O'Brien  v.  ^11.  B.  Society,  117  N.  Y.  310  ;  Mowrey  v.  Rosen- 
dale,  74  id.  360-363 ;  3  E.  S.  [7th  ed.]  1977,  1991 ;  Laws  of 
1857,  chap.  628 ;  Dunlar  v.  P.  Ins.  Co.,  39  Alb.  L.  J.  117 ; 
Wood  on  Ins.  308,  §  161 ;  Dohn  v.  F.  J.  S.  Ins.  Co.,  5  Lans. 
275  ;  Ames  v.  W.  T.  U.  Ins.  Co.,  4  Kern.  253,  263  ;  Bidwell 
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V.  JV.  W.  Lis,  Co.,  24  N.  Y.  302 ;  Bowman  v.  A,  Lis,  Co,, 
59  id.  521 ;  Kepler  v.  S,  L.  K  of  Honor,  45  Hun,  274-278 ; 
Potter  V.  O.  L,  M,  Ins,  Co,,  5  HUI,  147-150  ;  BawU  v.  Ins, 
€0,,  27  N.  Y.  282,  295,  297 ;  DilUler  v.  //.  L,  Co,,  69  id. 
256-262 ;  Edington  v.  M,  L,  Ins.  Co,,  67  id.  185, 197 ;  Gates 
V.  M.  C.  Ins,  Co,,  2  id.  43,  44-47 ;  8  Daly,  393 ;  77  N.  Y. 
495 ;  Fitch  v.  Ins.  Co,,  59  id.  557,  573 ;  Westlake  v.  S,  Z.  C. 
M,  Ins.  Co,,  14  Barb.  206 ;  Hoffman  v.  A.  F.  Lis,  Co.,  32 
K  Y.  405-413 ;  Wright  v.  WiUiams,  20  Hun,  320-323 ; 
Baley  v.  II.  F  Ins,  Co,,  80  id.  21-23 ;  Burleigh  v.  G.  F. 
Ins.  Co,,  90  id.  220 ;  Griffey  v.  N.  Y.  C.  Ins.  Co,,  100  id. 
417 ;  Smith  v.  Clews,  39  Alb.  L.  J,  479 ;  CoUender  v.  Dins- 
more,  55  id.  200-206;  Dwight  v.  Ins.  Co.,  103  id.  347;  White 
V.  Hoi/t,  73  id.  505-511 ;  Grattan  v.  M.  L.  Ins,  Co,,  80  id. 
281 ;  Whited  v.  G,  F,  Ins.  Co,,  76  id.  415-419 ;  Baker  v. 
II,  Ins.  Co.,  64  id.  648.)  The  charge  of  the  court  was  more 
favorable  to  defendant  than  it  was  entitled  to  have,  especially 
S8  to  the  acts  of  agent  BoUes.  {Mowry  v.  Eosendale,  ^4c  N.  Y. 
360 ;  Miller  v.  Lis.  Co.,  107  id.  296 ;  O'Brien  v.  H.  B.  Sac., 
117  id.  310-314 ;  Vanderhoof  v.  A.  Ins.  Co.,  46  Hun,  328, 334 ; 
106  N.  Y.  243-249 ;  81  id.  273-276 ;  68  id.  438 ;  Fitch  v.  A.  P. 
L,  Ins,  Co.,  59  id.  557 ;  61  id.  575 ;  63  ii  408  ;  18  id.  378; 
Newell  V.  BarUett,  114  id.  309-405 ;  77  id.  495.)  Defend- 
ant cannot  have  or  sustain  any  claim  of  forfeiture  by  reason 
of  the  notice  it  served.  {Ba^xter  v.  B.  L,  Ins.  Co.,  44  Hun, 
184 ;  CarUr  v.  Ins,  Co,,  110  N.  Y.  15 ;  PheUn  v.  N.  W.  M. 
L.  Ins.  Co,,  113  id.  147.)  The  denial  of  the  motion  for  non- 
suit, and  of  the  request  to  direct  a  verdict  for  defendant  on 
ground  of  the  non-payment  of  tlie  fifty-ninth  assessment  was 
correct  (Chitty  on  Bills,  chap.  7 ;  Mitchell  v.  V.  C,  M,  Co.^ 
67  N".  Y.  280 ;  Duffy  v.  Doi^an,  46  id.  623 ;  Becker  v. 
Boon,  62  id.  317,  320 ;  112  id.  627;  AUy.-^Gen,  v.  C.  Z.  Ins. 
Co,,  33  Hun,  138;  Meye»^  v.  K  L,  Ins,  Co,,  73  N.  Y.  616, 
526-528 ;  Dean  v.  A.  Co.,  62  id.  642 ;  Ins,  Co.  v.  Eggleston, 
96  U.  S.  572 ;  P.  Ins.  Co.  v.  Doster,  106  id.  30 ;  Palmer  v. 
Ins.  Co.,  84  N.  Y.  63-71 ;  Homer  v.  Im,  Co.,  67  id.  478 ; 
Wyman  v.  P,  Ins.  Co.,  23  N.  E.  Kep.  907 ;  Phelan  v.  Ins. 
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Co.,  113  K  Y.  151 ;  Craighton  v.  A.  Ins.  Co.,  39  Hun,  319 ; 
Goodwin  v.  Jf.  M.  L.  Im,  Co.,  73  N.  Y.  480 ;  Randall  v. 
Ins.  Co.,  77  id.  480,  488,  489  ;  W.  T.  M.  Co.  v.  Ins.  Co.,  66 
id.  613  ;  Wood  on  Ins.  §§  28,  367,  496,  497  ;  Ins.  Co.  v.  Wolf^ 
95  IT.  S.  326,  330  ;  Dillebar  v.  Ins.  Co.,  76  id.  667 ;  Andrews 
V.  Ins.  Co.,  92  id.  596,  603  ;  Ins.  Co.  v.  Norton,  96  U.  S.  234, 
241 ;  Titus  v.  Ins.  Co.,  81  N.  Y.  410  ;  84  id.  64-71 ;  Wright 
V.  M.  B.  L.  Assn.,  118  id.  237.)  The  court  did  not  err  in 
submitting  to  the  jury  either  of  the  matters  before  noticed 
upon  the  writings  in  connection  with  the  facts  and  circum- 
stances aliunde  instead  of  ruling  thereon  as  law.  {Bank  v. 
Dana,  79  N.  Y.  108-116 ;  Pitney  v.  Ins.  Co.,  65  id.  6, 
14-18 ;  Barreda  v.  SOsbee,  21  How.  [U.  S.]  146-168  ;  Pence 
V.  Langdon,  99  TJ.  S.  578-580 ;  Smith  v.  Coe,  55  N.  Y.  678; 
Ma/rtin  v.  Cope,  28  id.  180 ;  Foster  v.  Cad/well,  18  Vt.  176- 
181;  Wymam,  v.  P.  Ins.  Co.,  23  K  E.  Hep.  907;  The  Dis-^ 
tiUed  Spirits,  11  Wall.  356,  367;  Wood  on  Ins.  §§  386-402; 
IngcMs  v.  Morgan,  10  N.  Y.  178.)  The  making  entries 
on  the  stub  was  res  gcesta.  {Beavet*  v.  Taylor,  1  Wall.  637- 
642;  Guy  v.  Mead,  22  N.  Y.  462;  Brewster  v.  Doans,  2 
Hill,  537;  13  Hun,  219;  MerriU  v.  R.  R.  Co.,  16  Wend. 
586-595.) 

Bradley,  J.  The  defense  is  founded  upon  the  charge  that 
Kenyon,  in  his  application  for  membership  of  the  defendant, 
untruly  answered  some  of  the  questions  put  to  him,  and  that 
he  ceased  before  his  death  to  be  a  member  by  his  failure  to 
pay  an  assessment  as  required  by  the  contract  of  insurance. 
He  undertook  that  the  statements  he  was  called  upon  to  make, 
and  which  were  contained  in  his  application,  should  be  sub- 
stantially true.  This  was  part  of  the  contract,  and  if  they  or 
any  of  them  were  untnie,  there  was  a  breach,  of  the  warranty, 
which  rendered  the  certificate  void.  The  defendant  alleged 
that  his  statements  that  his  habits  were  and  had  always  been 
sober  and  temperate,  and  that  he  did  not  habitually  use  intoxi- 
cating drinks  as  a  beverage  were  untrue.  The  evidence  was 
not  such  as  to  require  the  conclusion  that  this  charge  was  sup- 
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ported,  and  the  jury  were  aiitliorized  to  find,  as  it  must  Ije 
assumed  they  did,  that  those  statements  made  by  the  applicant 
were  substantially  true.  In  the  application  was  also  the 
question  :  "  Is  the  person  engaged  in  any  way  in  the  retailing 
of  alcoholic  liquors?"  To  which  was  written  the  answer: 
"  Ko ;  keep  no  bar,  and  sell  only  at  wholesale ;  have  govern- 
ment license  and  town  license."  Kenyoix's  place  of  residence 
and  business  was  the  city  of  Watertown,  N.  Y.  He  kept  a 
liquor  store  and  sold  alcoholic  liquor  by  the  barrel  and  in 
various  quantities  lees  than  five  gallons  by  measure,  but  he 
kept  no  bar,  and  it  was  not  his  business  to  sell  by  the  drink 
or  to  be  drank  on  the  premises.  He  had  a  license  from  the 
United  States  government ;  also  one  from  the  board  of  excise 
of  the  city.  The  latter  is  commonly  known  as  a  store  license. 
The  defendant's  counsel  requested  the  court  to  charge  the  jury 
that  the  assured,  at  the  time  the  application  was  made,  was 
engaged  in  retailing  alcoholic  liquors ;  that  his  answer  to  the 
question  in  that  respect  was  not  tmthful,  and  for  that  reason 
the  plaintiffs  could  not  recover.  The  court  declined  to  so 
charge,  and  exception  was  taken.  And  the  court  left  to  the 
jury  the  question  whether  or  not  such  answer  of  the  assured 
was  untrue,  to  which  the  defendant's  counsel  also  excepted.* 

The  question,  therefore,  arises  whether  or  not  it  was  for  the 
court  to  determine  the  intei'pretation  to  be  given  to  the  state- 
ment so  written  in  the  application,  and  to  hold  as  matter  of 
law  that  it  was  untrue  and  constituted  a  breach  of  wan'anty. 
It  may  preliminarily  be  observed  that,  as  a  general  rule,  the 
construction  of  a  written  instrument  is  a  question  of  law  for 
the  court  to  determine,  but  when  the  language  employed  is 
not  free  from  ambiguity,  or  when  it  is  equivocal  and  its  inter- 
pretation depends  upon  the  sense  in  which  the  words  were 
used  in  view  of  the  subject  to  which  they  relate,  the  relation 
of  the  parties  and  the  surrounding  circumstances  properly 
applicable  to  it,  the  intent  of  the  parties  becomes  a  matter  of 
inquiry,  and  the  interpretation  of  the  language  used  by  them 
is  a  mixed  question  of  law  and  fact.  (  W/tite  v.  Iloj/ty  73  X. 
Y.  505;  Dxoujht  v.  G.  L.  Lis.  Co.,  103  id.  341.)    The  inter- 
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rogatory  which  the  assured  was  called  upon  to  answer  was,  in 
its  terms  and  apparent  purpose,  definite.  If  tlie  parties  under- 
stood alike  the  meaning  of  the  term  "  retailing  of  alcoholic 
liquors,"  there  was  no  difficulty  in  giving  the  definite  answer 
•of  yes  or  no.  But  for  some  reason  the  answer  proceeded 
further  and  added  to  "  no  "  that  lie  kept  no  bar,  by  which  he 
may  have  intended  to  be  understood  that  he  did  not  sell  by 
the  drink,  and,  therefore,  did  not  sell  at  retail,  and  sold  only 
at  wholesale,  and  that  to  enable  him  to  do  so  he  had  both  a 
government  license  and  a  town  license.  The  former  one 
referred  to  was  permission  he  had  from  the  authority  of  the 
United  States,  pursuant  to  act  of  congress  providing  for 
internal  revenue,  to  sell  at  wholesale,  or,  as  for  the  purposes 
of  such  act  there  defined,  in  quantities  not  less  than  five  gal- 
lons, while  the  other  may  be  understood  to  have  been  a  store- 
Iceeper's  license  from  the  local  board  of  excise,  pennitting  him 
io  sell  in  quantities  less  than  five  gallons,  not,  however,  to  be 
drank  on  th^  premises.  The  question  is  whether  the  words  of 
the  answer  as  so  written  in  the  application  did,  in  view  of  the 
subject  to  wliich  it  was  directed,  furnish  any  rational  doul)t 
or  uncertainty  as  to  the  manner  the  assured  was  conducting 
his  liquor  trade  business,  or  as  to  what  was  intended  to  l)e 
represented  in  that  respect  by  such  answer.  Amongst  the 
objects  of  the  defendant  in  framing  interrogatories  to  be 
answered  by  applicants  for  membership,  was  that  to  ascertain 
the  character  of  the  business  in  which  they  were  engaged,  and 
one  of  them  called  upon  Kenyon  to  "  State  precise  nature  ot 
business"  which  constituted  his  profession  or  occupation,  to 
which  he  answered :  "  Importer  and  wholesale  dealer  in  wines 
and  liquors."  ifhd  in  the  certificate  issued  to  him  he  is 
described  as  a  wholesale  liquor  dealer.  This  was  time.  He 
was  engaged  in  that  business.  But  the  later  inquiry  in  the 
same  application  drew  upon  him  for  the  further  information, 
whether  his  business  in  that  traffic  was  confined  to  the  whole- 
sale trade.  To  ascertain  the  import  of  the  answer  it  is  to  be 
considered  as  a  whole.  Tlie  insertion  in  it  of  the  statement 
that  he  kept  no  bar,  and  that  he  had  not  only  a  government 
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or  wholesale  license,  but  a  store  license  which  enabled  him  to* 
sell  in  small  quantities,  may  have  been  intended  as  explanatory 
of  the  other  portions  of  the  answer,  and  to  indicate  the  import^ 
as  he  understood  it,  of  the  terms  wholesale  and  retail.  What 
then  was  the  interpretation  of  which  this  combination  of  words, 
was  susceptible ;  and  what  was  the  meaning,  so  far  as  appears,, 
by  them  which  it  may  be  said  the  assured  intended  the  answer 
should  have  ?  He  evidently  intended  to  be  understood  that 
he  was  not  engaged  in  dealing  out  liquors  by  the  drink,  or  to 
be  drank  at  his  store.  And  assuming  that  the  answer  was 
made  in  good  faith,  the  reference  to  the  fact  that  he  had  a 
license  which  enabled  him  to  sell  in  quantities  less  than  five 
gallons  not  to  be  drank  there,  may  have  been  intended  by  him  to 
characterize  to  that  extent  the  manner  in  which  he  was  carrying 
on  his  business  of  selling  liquors.  No  other  purpose  of  it  is 
apparent.  And  in  that  view  there  is  within  the  import  of  the 
words  the  intention  of  the  assured  to  be  understood  that  his  sales 
were  at  wholesale  and  not  at  retail  because  he  was  not  selling^ 
by  the  drink,  although  he  was  selling  in  small  quantities  by 
measure.  Whatever  view  the  defendant  may  have  entertained 
of  the  meaning  of  the  words  wholesale  and  retail  a&  applied 
to  the  sale  of  alcoholic  liquors,  if  the  applicant  had  stated 
that  he  was  selling  in  the  former  manner  only,  and  added  he 
was  selling  in  small  quantities,  such  as  by  the  quart  and  pint,, 
by  measure,  not  to  be  drank  on  his  premises,  it  could  not  well 
be  asserted  by  the  defendant  that  in  view  of  the  facts  as  they 
appeared  on  the  trial,  the  court  should  hold  that  the  answer 
was  substantially  untrue,  and  that  by  it  the  applicant  was 
chargeable  with  breach  of  warranty.  Treating  them,  as  they 
were  susceptible  of  being  treated,  some  of  the  words  used  in 
the  answer  of  the  applicant,  as  explanatory  of  others,  the 
import  of  it  was  not  upon  such  a  state  of  facts  necessarily 
imtrue  in  the  sense  requisite  to  constitute  breach  of  warranty. 
It  seems  that  the  intei*pretation  of  such  answer  in  itself  as  a 
whole  was  not  entirely  free  from  doubt  or  obscurity,  and  by 
reference  to  the  circumstances  attending  the  preparation  of 
the  application,  it  appears  that  this  and  tlie  other  answers 
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to  its  interrogatories,  which  were  presented  in  a  printed  blank, 
were  inserted  by  the  defendant's  soliciting  agent,  who  as  a 
witness  stated  as  his  impression  that  he  first  wrote  "yes" 
which  was  erased  and  the  word  "  no  ■'  put  in  its  place,  that  it 
was  done  by  hhn  on  some  explanation,  made  to  the  effect 
that  the  applicant  was  selling  by  measure,  pint,  quart,  etc 
That  on  the  same  occasion  he  saw  sales  made  there  by  the 
bottle;  that  as  he  understood  it,  Kenyon  was  a  wholesale 
dealer  from  the  fact  that  he  was  not  selling  by  the  drink, 
and  the  witness  added :  "  I  didn't  mean  by  putting  down 
the  word  in.  the  application  'wholesale'  that  he  didn't  sell 
any  small  quantities  by  the  measure,  because  I  saw  him  sell- 
ing liquor  there  by  the  measure  ;  I  meant  by  putting  in  the 
word  '  wholesale '  that  he  didn't  sell  by  the  drink ;  that  is  the 
construction  I  put  upon  it ;  that  was  the  distinction  I  meant 
with  such  men  as  liquor  dealers  generally.  I  supposed  it  was 
that  at  the  time,  and  don't  know  the  difference  now.  I  imder- 
stood  he  had  two  licenses,  one  was  a  government  license  from 
the  United*  States.  The  principal  distinction  I  had  in  view 
was  selling  over  the  bar,  or  selling  by  the  drink.  I  knew  he 
was  selling  by  measure."  The  mere  fact  that  the  agent  had 
knowledge  or  information  of  the  manner  the  assured  was  then 
selling  liquors,  did  not  necessarily  affect  the  right  of  the 
defendant  to  assert  and  make  available  the  defense  tlmt  therfi 
was  a  breach  of  warranty,  if  the  answer  was  untrue.  That 
was  provided  against  by  ^provision  in  the  contract.  {Chase 
V.  H.  Ins.  Co,,  20  X.  Y.  52  ;  BarUau  v.  P.  M,  L  Ins.  Co,, 
67  id.  595  ;  Foot  v.  A.  L.  Ins.  Co.,  61  id.  571.)  The  cases 
in  which  knowledge  of  the  agent  through  whom  insurance  is 
taken,  may  operate  to  defeat  the  right  of  the  company  to 
avail  itself  of  the  fact  so  known,  at  the  time  it  is  taken,  are 
those  in  which  there  is  no  apj)lication  signed  by  the  assured 
stating  to  the  contrary  of  such  existing  fact,  but  rests  upon  a 
condition  expressed  in  the  policy  merely.  Then  it  may  be 
presumed  that  the  statement  of  it  in  the  policy  as  required  by 
the  condition  was  omitted  by  mistake  or  waived.  {Bennett  v. 
N.  B.\&  M.  Ins.  Co.,  81  K  Y.  273 ;  Slwrt  v.  H.  Lis.  Co,,  90  id. 
SiCKELs— Vol.  LXXVII.        33 
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16.)  Such  is  not  understood  to  be  the  rule  when  the  alleged 
breach  of  warranty  is  founded  upon  a  misstatement  by  the 
assured  in  the  application  made  and  subscribed  by  him. 
(Van  Schoick  v.  JV.  F.  Ins.  Co.,  68 K  Y.  440 ;  Woodruff  v. 
/.  F.  Ins.  Co.,  83  id.  140,  141.)  In  the  case  at  bar,  upon  the 
question  now  under  consideration,  what  occurred  at  the  time 
tlie  application  was  made  is  not  mentioned  to  give  any  import- 
ance to  the  fact  that  the  agent  had  knowledge  of  the  manner 
the  applicant  was  conducting  his  business.  But  inasmuch  as 
the  words,  taken  together,  of  his  statement  upon  the  subject 
expressed  in  the  application,  are  in  their  import  somewhat 
equivocal,  reference  may  be  had  to  the  light  furnished  by  the 
surrounding  circumstances,  with  a  view  to  ascertain  the  sense 
in  which  they  were  used,  so  far  as  it  may  be  applicable  to  them, 
and  in  aid  of  their  interpretation.  {French  v.  Carha7%  1  N. 
Y.  96  ;  Field  v.  Mttnson,  47  id.  221 ;  Bmdger  v.  Pierson, 
45  id.  501.) 

The  defendant,  by  issuing  the  certificate,  accepted  this  state- 
ment in  the  application  and  put  it  into  the  contract,  subject 
as  it  was  to  tlie  interpretation  arising  from  its  equivocal 
character  apparent  upon  its  face,  and  dependent  upon  the 
intent  with  which  the  words  were  used  not  inconsistent  with 
their  application  to  the  subject  to  which  they  related.  And 
111  that  view  the  conclusion  was  warranted  that  the  party 
intended  to  be  understood  by  the  statement  that  he  was 
selling  by  measure  under  his  local  Mbense,  and  that  none  other 
than  sales  by  the  drink  were  treated  by  him  as  at  retail.  It, 
therefore,  seems  that  under  proper  instructions  from  the  court, 
the  question  was  one  of  fact  for  the  jury.  ( White  v.  IloyU 
73  N.  Y.  505.)  And  there  was  no  error  in  the  refusal  of  the 
court  to  charge  as  requested,  or  in  submitting  the  question 
upon  that  subject  to  the  jury. 

The  further  question  upon  the  merits  is  whether  the  jury 
were  by  the  evidence  permitted  to  find  that  the  certificate  of 
insurance  was  in  force  at  the  time  of  the  death  of  the  member. 

It  is  urged  by  the  defense  that  the  contract  had  terminated, 
and  the  right  of  the  plaintiffs  to  assert  any  claim  against  the 
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defendant  upon  it,  forfeited  by  reason  of  the  default  of  Ken- 
yon in  making  payment  of  an  assessment  as  required  by  it. 
The  certificate  contained  the  provision  that  if  any  assessment 
should  not  be  paid  within  ten  days  after  notice  provided  by 
the  by-laws  for  its  payment,  at  the  office  of  the  defendant  in 
the  city  of  Cincinnati,  Ohio  (unless  otherwise  expressly  agreed 
in  writing),  or  to  its  agent  on  production  of  a  receipt  signed 
by  the  president,  vice-president  or  secretary,  the  certificate 
should  cease  and  determine.  And  by  a  by-law  indorsed  upon 
the  certificate,  it  was  also  provided  that  "  any  member  failing 
to  pay  his  assessment  within  ten  days  after  such  notice  has 
been  served  upon  him,  shall  forfeit  his  certificate  of  member- 
ship in  the  association  and  all  benefits  therefrom.  Any  mem- 
ber having  forfeited  his  membership  by  failing  to  pay  his 
assessments,  may  be  reinstated,  he  being  alive,  within  thirty 
days  after  said  notice  was  sent,  he  paying  all  arrearages." 
And  that  such  notice  might  be  sent  by  mail,  and  when  so  sent 
should  be  deemed  a  suflicient  notice  for  the  payment  of  the 
assessment  required.  This,  with  what  appears  in  the  applica- 
tion upon  the  subject,  was  the  contract  between  the  parties  in 
that  respect,  and  as  such  effectual  to  govern  tlieir  rights,  except 
so  far  as  it  may  have  in  some  manner  been  modified  or  strict 
compliance  with  such  provisions  waived.  On  March  27, 1885, 
the  secretary  of  the  defendant  at  Cincinnati  mailed,  addressed 
to  Kenyon  at  Watertown,  N.  Y.,  a  notice  that  an  assessment 
of  $4.75  on  his  certificate  was  then  due  and  payable  on  or 
before  April  6,  1885,  and  added :  "  Assessments  are  payable 
at  this  office  in  cash,  by  sight  draft  on  Cincinnati  or  New  York 
banks,  money  order  or  American  or  United  States  Express 
Company  money  order,  payable  to  Charles  Brown,  secretary," 
and  that  the  receipt  was  held  at  the  defendant's  home  office, 
where  he  could  get  it,  until  April  sixth  inclusive,  on  payment 
of  the  amount,  and  where  he  could  pay  it  after  that  date. 
The  default  alleged  was  in  the  payment  of  that  assessment. 
This  the  plaintiffs  seek  to  meet  by  the  fact,  which  the  evidence 
on  their  part  tended  to  prove,  that  the  member  on  April  4, 
1886,  sent  by  mail  from  Watertown  his  check,  drawn  upon  a 
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bank  there  for  the  amount,  to  the  defendant's  secretary  at 
Cincinnati,  payable  to  the  order  of  the  latter.  It  was  sent 
sufficiently  early  to  reach,  by  due  course,  its  place  of  destina- 
tion within  the  ten  days  mentioned  in  the  notice,  but  it  was 
not  received  by  the  defendant's  secretary ;  and  if  it  had  reached 
him  within  that  time,  he  would  not  have  been  required  to 
accept  it  in  performance  of  the  contract  as  represented  by  its 
terms  before  mentioned.  But  the  course  of  dealing  ])etween 
the  parties  had  been  such  that  the  member  was  at  liberty  to 
assume  that  his  check  upon  the  bank  was  receivable  by  the 
defendant,  because  it  had  uniformly  and  without  objection 
received  his  checks  in  payment  for  assessments  upon  the  cer- 
tificate. So  far  the  defendant  had  waived  strict  performance 
and  permitted  the  member  to  pay  in  his  checks  as  a  substitute 
for  the  method  of  payment  jnentioned  in  the  notice.  It 
appeared  that  witliiu  a  little  more  than  a  year  and  a  half  pre- 
ceding the  time  of  this  assessment,  Kenyon  had  sent  to  the 
secretary  fifteen  checks,  dra\^m  by  him  as  this  was  and  upon 
the  same  bank  at  Watertown,  in  payment  of  assessments,  and 
that  they  were  so  received.  But  it  is  contended  that  the 
receipt  at  the  home  office  of  the  defendant  of  that  which  the 
assured  was  pennitted  to  deliver  in  payment,  was  essential  to 
accomplish  it.  That  is  the  rule  when  nothing  appears  to  the 
contrary.  (Ins,  Co.  v.  Davis,  95  U.  S.  425.)  And  such  was 
the  effect  of  the  contract  in  question  and,  as  we  have  seen, 
not  modified  by  the  terms  of  the  notice  of  assessment.  The 
method  of  doing  it  through  the  mail  had  been  adopted  by  the 
assured.  And  although  many  of  the  checks  before  sent  in 
that  manner  were  not  received,  nor  were  some  of  them  sent 
until  after  the  expiration  of  the  ten  days  following  the 
notice,  no  question  had  been  raised.  If  that  can  be  treated 
as  waiver  of  prompt  payment,  it  is  entitled  to  consideration. 
But  it  is  with  much  force  suggested  that  payment  within 
thirty  days  after  notice  was  the  right  of  the  assured,  and 
when  so  made  would  operate  to  reinstate  his  relation  of  mem- 
bersliip,  which  had  been  terminated  by  his  default  in  payment 
during  the  first  ten  days,  and,  therefore,  furnished  no  evidence 
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of  any  indulgence  by  the  defendant  or  extension  of  the  time 
for  payment  It  is  diffienlt  to  see  any  waiver  of  payment 
witliin  the  time  and  at  the  place  provided  for  by  the  contract, 
unless  the  circumstances  were  such  as  to  permit  the  assured  to 
understand,  from  the  action  of  or  the  course  of  dealing  with 
the  defendant,  that  the  deposit  of  the  check,  properly  indorsed 
and  directed,  in  the  mail  in  due  time,  was  a  compliance  with 
its  requirement  to  save  him  from  default  and  his  contract  of 
insurance  from  forfeiture,  or  unless  what  occurred  by  way  of 
correspondence  between  him  and  the  defendant  after  he  had 
so  mailed  tlie  check,  may  have  been  treated  as  such  waiver. 
By  reference  to  which  tliis  appears :  On  April  tenth  the  sec- 
retary wrote  Kenyon  saying  that  his  assessment  payable  on  or 
before  April  sixth  was  yet  unpaid ;  that  he  could  pay  it,  if 
living,  any  time  before  April  twenty-seventh.  "Until  such 
payment  is  made  you  are  carrying  your  own  risk  in  case  of 
death,"  and  after  expressing  the  wish  that  Kenyon  remain  a 
member  of  the  association,  and  saying  that  if  the  assessment 
was  not  paid  within  that  time  he  would  forfeit  the  certificate, 
added :  "  Remit  by  bank  check,  postal  order,  or  American 
Express  Company  order."  In  a  letter  of  date  thirteenth  April, 
to  the  secretary,  Kenyon  stated  that  he  had  paid  the  assessment 
April  fourth,  and  before  the  secretary's  letter  in  reply  reached 
its  destination  Kenyon  had  died.  These  letters  do  not,  of 
themselves,  furnish  evidence  of  purpose  of  the  defendant  to 
waive  the  payment  not  made  within  the  ten  days.  It  called 
the  assured's  attention  to  the  right  the  contract  gave  him,  and 
recognized  his  right  to  pay  by  bank  check.  Further  consider- 
ation is  due  to  the  eifect  of  the  prior  transactions  between  the 
parties  in  relation  to  the  assessments  an^  the  manner  of  paying 
them,  upon  the  rights  of  the  parties,  arising  out  of  the  notice 
and  attempted  remittance  in  question.  The  conditions  inserted 
in  a  contract  of  insurance  for  the  benefit  of  the  company 
making  it,  may  be  waived  by  it.  And  in  Inmirmice  Co.  v. 
EggUston  (96  U.  S.  672),  it  was  said  by  the  court :  "  That 
forfeitures  are  not  favored  in  the  law,  and  that  courts  are 
always  prompt  to  seize  hold  of  any  circumstances  that  indicate 


262  Kenyon  et  al.  v.  K.  T.  &  M.  M.  A.  Assn.        [Oct, 

Opinion  of  the  Court,  per  Bradley,  J. 


an  election  to  waive  a  forfeiture  or  an  agreement  to  do  so  on 
which  the  party  lias  relied  and  acted.  Any  agreement,  declara- 
tion or  <5ourse  of  action  on  the  part  of  an  insurance  company, 
which  leads  a  party  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  his  policy  will  not  be  incurred 
followed  by  due  conformity  on  his  part,  will  and  ought  to 
estop  the  company  from  insisting  upon  the  forfeiture,  though 
it  might  be  claimed  under  the  express  letter  of  the  contract.'* 
And  substantially  to  the  same  eflFect  are  Meyer  v.  Knicker- 
hocker  Life  Ins.  Co.  (73  N.  Y%,  516) ;  Wyman  v.  Phoeiiix 
Mutual  Life  Iv^,  Co,  (119  id.  274) ;  Ilelme  v.  Phil<idelphia 
Life  Ins.  Co.  (61  Penn.  St  107). 

If  the  check  had  been  mailed  addressed  to  the  secretary  by 
the  direction  of  the  defendant,  the  member  would  not  have  been 
in  default,  although  it  was  not  received,  assuming,  as  we  may, 
that  he  had  the  funds  in  the  bank  to  meet  it.  {Palmer  v.  P. 
M.  L.  Lis.  Co.j  84  N.  Y.  63.)  There  was  no  express  agreement 
or  direction  to  that  effect.  And  that  method  of  remittance 
was  for  all  purposes  at  his  risk,  unless  the  course  of  dealing 
with  the  defendant  enabled  him  to  believe  and  understand  that 
the  mailing  of  it  would  be  effectual  to  protect  him  against 
forfeiture.  (2  Greenl.  on  Ev.  §  525;  Ourney  v.  Ilowe^  9 
Gray,  404 ;  Crans  v.  Pratt^  12  id.  348 ;  Morgan  v.  Richard- 
son^  13  Allen,  410.) 

The  distance  between  the  place  of  residence  of  the  assured 
and  the  defendant's  home  office  was  such  tliat  a  payment  of 
assessments  by  his  personal  delivery  at  the  latter  place  evidently 
was  not  contemplated,  and  so  far  as  appears  the  defendant  was 
satisfied  with  the  method  of  remittance  from  him  directly  to 
its  officer  by  mail ;  and  such  means  of  transmission  may  have 
been  within  the  expectation  of  the  parties  in  view  of  their 
situation.  And  doing  it  through  the  postal  service  might  very 
well  be  deemed  no  less  safe  and  appropriate  than  any  other 
manner  to  make  payments  by  means  of  bank  checks.  {Buel 
V.  Chapin,  99  Mass.  594.)  As  this  had  been  uniformly  the 
manner  of  transmitting  and  accepting  payment  or  the  means 
of  payment  of  assessments  adopted  by  the  parties,  it  may  bo 
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said  that  the  postal  medium  of  transmisBion  had  in  some  sense 
become  a  matter  of  usage  between  them,  having  the  nature  of 
an  implied  agreement  to  that  effect.  In  that  view  it  is  not 
essential  for  the  purpose  of  the  question  that  the  mailing  or 
reception  of  the  check  should  constitute  actual  payment,  or 
that  it  should  have  operated  as  such  during  the  life  of  the 
assured.  {MaJier  v.  H.  Lis.  Co,,  67  N.  Y.  283.)  The  parties 
apparciitly  had  acquiesced  in  that  method  of  representing  the 
amount  as  well  as  in  the  means  of  transmission.  And  the 
conclusion  was  warranted  that  by  the  course  of  dealing  by  the 
defendant  in  that  respect,  the  assured  may  fairly  and  in  good 
faith  have  been  led  to  suppose  that  the  requirement  of  the 
defendant  upon  him,  was  satisfied  by  mailing  as  he  did  in  his 
customary  manner  of  doing  it,  the  check  for  the  amount  of 
the  last  assessment.  The  proposition  was  not  necessarily  over- 
come by  the  fact  that  the  other  checks  were  received  prior  to 
the  time  the  assured  had  the  right  to  make  payment,  although 
that  properly  may  have  been  a  matter  of  consideration  by  the 
jury  upon  the  question  submitted  to  them.  If  these  views  are 
correct,  the  jury  were  permitted  by  the  evidence  to  find  the 
facts  essential  to  tlie  validity  of  the  insurance  certificate  at 
the  time  of  the  death  of  the  assured.  And  it  follows  that  the 
motion  for  nonsuit'  was  properly  denied,  and  that  there  was 
no  error  in  the  submission  of  the  case  to  the  jury.  In  the 
other  rulings  to  which  exceptions  were  taken,  there  was  no 
error  to  the  prejudice  of  the  defendant. 

The  judgment  should  be  affirmed. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affinned. 


Robert  M.  Clare,  as  Survivor,  etc..  Respondent,  v,  Samuel 
LocKARD,  Appellant. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  (§  3d9)  declaring  that 
"  an  attempt  to  commence  an  action  in  a  court  of  record  is  equivalent  to 
the  commencement  thereof,"  within  the  meaning  of  the  provisions  limit- 
ing the  time  of  commencing  actions,  "  when  the  summons  is  delivered 
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to  the  sheriff  with  intent  that  it  shall  be  actually  served,"  and  the 
delivery  is  followed  "  within  sixty  days  after  the  expiration  of  the  time 
limited  for  the  actual  commencement  of  the  action,  by  personal  servie* 
♦  *  *  or  by  the  first  publication  of  the  summons  "  a  substituted  serv- 
ice  in  the  manner  prescribed  (§§  435,  437)  is  equivalent  to  a  service  by 
publication; 
Where,  therefore,  a  summons  was  delivered  to  the  sheriff  within  the  time 
limited,  with  intent  that  it  should  be  actually  served,  but  as  appeared  by 
the  sheriff's  return,  service  could  not  be  made,  because  the  defendant 
avoided  service,  and,  within  the  sixty  days,  an  order  directing  a  substi- 
tuted service  was  granted,  and  service  was  so  made,  held,  that  the  action 
was  commenced  within  the  time  prescribed,  and  so  was  not  barred. 

(Argued  June  25,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  December 
27,  1887j  which  affirmed  a  judgment  in  favor  of  plaintiflF, 
entered  upon  a  verdict  directed  by  the  court. 

The  complaint  in  this  action  contained  two  counts,  one  upon 
a  promissory  rote,  the  other  for  goods  sold  and  delivered. 

So  much  of  the  judgment  as  embraces  the  amount  found  to 
be  due  for  goods  sold  and  delivered  was  not  questioned.  The 
appellant  assigned  for  error  that  portion  of  the  judgment 
which  includes  the  amount  adjudged  to  be  due  on  the  note, 
on  the  groimd  that  it  is  barred  by  the  Statute  of  Limitations. 

The  note  became  due  and  payable  May  20,  1880.  Defend- 
ant never  made  any  payment  on  account  of  either  the  prin- 
cipal or  interest  secured  thereby.  On  the  18th  day  of  May, 
1886,  the  plaintiff  caused  to  be  delivered  to  the  sheriff  of  the 
county  in  which  the  defendant  resided,  a  summons  and  notice 
with  the  intent  that  it  should  be  actually  served  upon  the 
defendant.  Before  the  expiration  of  the  time  for  the  service 
thereof,  a  return  was  made  by  the  sheriff'  that  proper  and  dili- 
gent effort  had  been  made  to  serve  the  summons  upon  the 
defendant,  but  that  he  avoided  service  so  that  no  personal 
service  could  be  made.  Thereafter,  and  on  the  8th  day  of 
Jime,  1886,  an  order  authorizing  and  directing  a  substituted 
fiervice  of  the  summons  was  duly  granted,  and  in  pursuance 
thereof  such  service  was  made  within  ten  days  thereafter. 
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Martin  K  Hatpin  for  appellant.  Substituted  serrice  of 
Bummons  is  neither  a  personal  service  nor  a  service  by  publi- 
cation. There  must  be  a  strict  compliance  with  the  statute. 
{Gere  v.  Gundlack^  57  Barb.  13  ;  Taylor  v.  Troncosco^  76  X. 
Y.  599 ;  Waffle  v.  CantreU,  1  Ilun,  710 ;  Bogart  v.  Sweezey, 
26  id.  473 ;  Taddiken  v.  Cantrell,  1  id.  710,  711 ;  Laws  of 
1853,  chap.  511  ;  Blosscm  v.  Estes,  84  K  Y.  614;  59  How. 
Pr.  381 ;  22  Hun,  472 ;  Kelly  v.  Countryman,  15  id.  97 ; 
Mojarriatta  v.  Saenz,  80  X.  Y.  548 ;  Schimnger  v.  Hiclcosc, 
46  How.  Pr.  114 ;  Well  v.  Mott,  6  id.  439 ;  Dix  v.  Palmer^ 

5  id.  233;  Porneroy  v.  Pickets,  27  Hun,  242;  Baxter  v. 
Arnold,  9  How.  Pr.  445  ;  CatUn  v.  Pickets,  91  N.  Y.  668.) 
It  could  in  no  way  be  claimed  that  defendant's  and  appellant's 
appearance,  nearly  six  months  after  May  20,  1886,  in  any 
way  ofEset  his  defense  to  the  Statute  of  Limitations,  upon 
such  promissory  note.  {Cossitt  v.  Wincliell,  39  Hun,  439, 
440.) 

John  Henry  Hull  for  respondent.  Substituted  serv^ice  is 
equivalent  to  personal  service.  (Orr  v.  McEwen,  16  Hun, 
625,626,  627;  Throop's  Code,  §§  437,  438;  Bliss'  Code, 
§  437;  Smith  v.  Fogarty,  6  Civ.  Pro.  Eep,  370;  Code 
Civ.  Pro.  §§  435,  436;  Fet^Hs  v.  Plummer,  46  Hun,  517; 
Catiin  V.  Picketts,  91  N.  Y.  668;  Bogart  v.  Sweezey,  26 
id.  463.)  The  defendant  having  appeared  herein  and  moved 
to  open  the  default,  and  then  having  answered,  cannot  l)e 
heard  to  object  to  the  method  of  service  of  the  summons. 
{Carpenter  v,  K  Y,  cfe  N.  H  P,  P,  Co.,  11  How.  Pr. 
481;  LeSage  v.  G.  W.  P.  P,  Co,,  1  Daly,  306;  Murray 
V.  Vanderbilt^  39  Barb.  140;  Spt^agne  v.  Invift,  27  How. 
Pr.  61 ;  J)ix  v.  Palmer,  5  How.  233 ;  Gosslvng  v.  Broat, 
1  Hilt  49 ;  Flynn  v.  N,  P.  7?.  Co.,  6  How.  Pr.  308 ;  Smith 
V.  Disper,  2  Code  Rep.  70.)  The  judgment  cannot  be 
attacked  by  answer.  (Baker  v.  Stephen,  10  Abb.  [N.  S.]  1 ; 
Collins  V.  Pyan,  32  Barb.  647 ;  If  ones  y.  //.  M.  L.  his.  Co., 

6  How.  Pr.  96.) 
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Parker,  J.  Had  the  sheriff  succeeded  in  making  personal 
service  within  the  time  prescribed  by  section  399,  or  had 
there  been  a  first  publication  of  the  sunmions  pursuant  to  fin 
order  for  service  upon  him  in  that  manner,  then  it  is  conceded 
that  the  decision  of  the  court  would  not  admit  of  question. 
But  the  summons  was  not  served  i>ersonally,  or  by  publication, 
but  a  substituted  service  thereof  was  timely  made  in  accord- 
ance witli  sections  435  and  437  of  the  Code  of  Civil  Pro- 
cedure. The  appellant's  contention  is  that  while  the  action 
was  properly  commenced  by  a  substituted  service  of  the  sum- 
mons duly  authorized,  nevertheless  it  did  not  operate  to  save 
the  note  iYoni  the  bar  of  the  statute  because  the  summons 
was  not  served  either  personally  or  by  publication.  We  think 
otherwise.  By  sections  380  and  382  of  the  Code  of  Civil 
Procedure  it  is  provided  that  an  action  upon  a  contract  obliga- 
tion or  liability  must  be  commenced  within  six  years  after  the 
cause  of  action  has  accrued.  Section  398  provides  that  an 
action  is  commenced  against  any  defendant,  within  the  mean- 
ing of  any  provision  which  limits  the  time  for  commencing  an 
action,  when  tlie  summons  is  served  upon  him,  or  on  a 
co-defendant  who  is  a  joint  contractor  or  otherwise  united  in 
interest  with  him. 

To  meet  any  emergency  which  might  arise  by  the  necessary 
absence  or  concealment  of  a  debtor,  it  was  provided  by  section 
399  that  "  an  attempt  ta  commence  an  action  in  a  court  of 
record  is  equivalent  to  the  commencement  thereof  wi<;Jiin  the 
meaning  of  each  provision  of  this  act,  wliich  limits  the  time 
for  commencing  an  action  when  the  summons  is  delivered 
witli  tlie  intent  that  it  shall  be  actually  served,  to  the  sheriff  " 
of  the  county  in  which  the  defendant  resides,  if  "  followed 
within  sixty  days  after  the  expiration  of  the  time  limited  for 
the  actual  commencement  of  the  action  by  personal  service  " 
of  the  summons,  or  by  tlie  first  publication  thereof  as  against 
that  defendant  pursuant  to  an  order  of  service  upon  him  in 
tliat  manner. 

It  is  apparent  from  the  several  sections  to  which  we  liave 
alhided  tliat  the  legislature  intended  that  whether  a  cause  of 
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action  should  be  deemed  baiTed  by  limitation  of  time,  should  be 
dependent  upon  the  actual  commencement  of  the  action  and 
not  upon  the  manner  in  which  the  summons  should  be  served. 

Now  this  action  was  duly  commenced  within  the  time  pre- 
scribed by  section  399,  by  a  substituted  service  of  the  sum- 
mons in  accordance  with  the  requirements  of  sections  435, 
436  and  437,  and  these  sections,  fonning  as  they  do  a  part  of 
the  same  statute,  must  be  construed  together.  Section  437 
provides  that  in  the  case  of  a  substituted  service  of  a  summons 
"  the  same  proceedings  may  be  taken  thereupon  as  if  it  had 
been  served  by  publication."  These  two  methods  of  service 
are  thus  pronoimced  to  be  of  equal  force  in  the  support  which 
they  give  to  proceedings  based  thereon.  Each  may,  therefore, 
be  regarded  as  the  equivalent  of  the  otherwhere  either  method 
of  service  is  authorized. 

In  CatUn  v.  RichMs  (91  N.  Y.  668)  the  defendant 
appeared  generally,  and  subsequently  moved  to  discharge  an 
attachment  on  the  ground  that  personal  service  of  the  sum- 
mons was  not  made  within  thirty  days  after  the  granting  of 
the  warrant,  as  required  by  section  638,  and  this  court  held 
that  such  section  must  be  read  with  section  424,  which  pro- 
vides that  the  "  voluntary  general  appearance  of  the  defend- 
ant is  equivalent  to  personal  service  of  the  summons  upon 
him." 

Following  the  rule  adopted  in  that  case,  section  399  must  be 
so  read  as  to  entitle  a  plaintiff  to  the  benefit  of  that  section, 
where  tlie  delivery  of  the  summons  is  followed  within  the 
time  therein  prescribed  by  the  first  publication  of  the  sum- 
mons pursuant  to  an  order  for  service  in  that  manner,  or  by 
its  equivalent,  a  substituted  service  of  the  summons,  made 
pursuant  to  sections  435  to  437  inclusive. 

The  judgment  should  be  aflBrmed. 

All  concur. 

Judgment  afiSrmed.  ! 
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of  private  property  for  public  use,  without  just  compensation. 
(Const,  of  N.  Y.  art.  1,  §§  6,  7 ;  People  v.  Mayor^  etc.^  4  N. 
Y.  419 ;  City  of  Chicago  v.  O'Brien,  111  111.  532 ;  B,  C 
Cemetery  v.  City  of  BnffaU,  46  N.  Y.  506  ;  GridUy  v.  City 
of  BUomington,  88  111.  554;  16  Pick.  504;  Const.  State  of 
111.  art.  13,  §  2.)  The  ordinance  in  question  cannot  be  sus- 
tained under  the  police  powers  of  the  state.  {In  re  Jacobs^ 
98  K  Y.  98,  110 ;  Orindley  v.  City  of  Bloomington,  88  111. 
554  ;  City  of  Chicago  v.  O^Brien,  111  111.  532 ;  Dwarris  on 
Stat.  44  ;  2  Kent,  338.)  The  working  of  the  ordinance  will 
not  warrant  this  action.  {Kinder  v,  Gillespie,  63  111.  88  ; 
C-ase  V.  Hall,  21  id.  632 ;  Potter's  Dwarris  on  Stat.  245,  247  ; 
Andrews  v.  ZT.  aS!,  2  Story,  203 ;  Stiinsmi  v.  Pond,  2  Curt. 
502 ;  U.  S.  V.  Ten  Cases  of  Shawls,  2  Paige,  162.)  The 
summons  was  defective  and  invalid.  The  court  erred  in 
admitting  in  evidence  the  book  of  minutes  of  the  board  of 
trustees.    (Code  Civ.  Pro.  §  941.) 

I 
Watson  31,   Rogers  for  respondent.     The  charter  of  the 

village  of  Carthage  is  sufficiently   broad  to  authorize  the 

making  of  the  ordinance  complained  of.      {People  v,  Matti- 

more,  45  Hun,  448  ;  Mayor,  etc.,  v.  Williams,  15  N.  Y.   502, 

505;    Laws  of    1869,  chap.   834;  McDerinottv,  Board  of 

Police,  5  Abb.  Pr.  422 ;  Tanner  v.  Trustees  of  Albion,  5  Hill, 

121 ;  People  ex  rel,  v.  Special  Sessiofis,  7  Hun,   214;  Polin- 

sl-y  V.  People,  73  N.  Y.  65  ;  Cronin  v.  People,  82  id.  318.) 

This  ordinance,  and  the  charter  giving  authority  for  its  creation, 

cannot  be  successfully  assailed  as  violating  the  provision  of  the 

Constitution  "  that  private   property   shall  not  be  taken  for 

public  use  without  just  compensation."     (Const,  art.  1,  §  6  ; 

Harrowen  v.  Pitson,  37  Barb.  303 ;  King  v.  Wright,  3  B.  & 

Ad.  681 ;  People  v.  Qilmn,  109  K  Y,  397 ;  Haskell  v.  Penn 

Yan,  5  Lans.  43 ;  B.  Cemetery  v.  Bvffalo,  46  K  Y.   506 ; 

2  R  S,  [8th  ed.]  1367,  §§  38,  40 ;  Pice  v.  Milks,  7  Barb.  339 ; 

Dixon  V,  B,  P\  P.  Co.,  100  K  Y.  176 ;  Taylor  v.   City  of 

Tonkers,  105  id.  205;  16  Pick.  504;  45  Hui^^  448.)    The 

power  of  taxation  and  police  regulation  of  the  legislature^ 
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both  direct  and  through  the  medium  of  authority  delegated* 
to  cities  and  villages,  is  illustrated  in  many  cases.  {In  re 
Lowden^  89  N.  Y.  648 ;  In  re  HyerSj  72  id.  1 ;  Worts  v. 
Iloaglanl,  114  U.  S.  606 ;  Town  of  OuUf<yrd  v.  Bd.  Suprs.y 
13  N.  Y.  143 ;  In  re  McPherson,  104  id.  306 ;  Hersey  v. 
Porter,  100  id.  403 ;  Buffalo  v.  Webster,  10  Wend.  100 ; 
Cronin  v.  People,  82  N.  Y.  318;  People  v.  Arensberg,  105 
id.  123 ;  People  v.  West,  106  id.  293  ;  Soon  Hing  \.  CiH/wley, 
113  U.  S.  703.) 

Vann,  J.  A  municipal  corporation  possesses  not  only  the 
powers  specifically  conferred  upon  it  by  its  charter,  but  also 
such  as  are  necessarily  incident  to,  or  may  fairly  be  implied 
from,  those  powers,  including  all  that  are  essential  to  the 
declared  object  of  its  existence.  {Le  Co^deulx  v.  City  of  Buf- 
falo, 33  N,  Y.  333 ;  Ketchum  v.  City  of  Buffalo,  14  id.  356 ; 
B.  dk  N.  F.  R.  R,  Co,  v.  City  of  Buffalo,  5  Hill,  209 ;  1  Dillon 
on  Mun.  Corp.  §  89 ;  Angell  &  Ames  on  Corp.  346,  364 ;  2 
Kyd  on  Corp.  149.) 

An  ordinance  adopted  by  such  a  corporation,  pursuant  to 
authority  expressly  delegated  by  the  legislature,  has  the  same 
force  within  the  corporate  limits  as  a  statute  passed  by  the 
legislature  itself.  (  Village  of  GloversinlU  v.  Howell,  70  N.  Y. 
287;  City  of  Brooklyn  v.  Breslin,  57  id.  591,  596 ;  Corpora- 
tion of  the  Brick  Preshytetnan  Church  v.  Mayor,  etc,  of 
New  York,  5  Cow.  538,  541 ;  McDermott  v,  Bd,  of  Police, 
5  Abb.  Pr.  422 ;  Grant  on  Corp.  77.)  Where,  however,  the 
power  to  legislate  is  general  or  implied,  and  the  manner  of 
exercising  it  is  not  specified,  there  must  be  a  reasonable  use  of 
such  power,  or  the  ordinance  may  be  declared  invalid  by  the 
courts.  (Dunham  v.  Trustees  of  Rochester,  5  Cow.  462 ; 
Cronin  v,  PeopU,  82  N.  Y.  318 ;  Comrs,  of  North  Liberties 
V.  N  L  Gas  Co.,  12  Penn.  St.  318 ;  Mayor,  etc.,  v.  Thome,  7 
Paige,  261 ;  In  re  Frazer,  63  Mich.  396 ;  Tmon  of  State  Center 
V.  Barenstein,  66  Iowa,  249*;  City  of  Mankato  v.  FoxoUr,  32 
Minn.  364 ;  dlnj  of  Clinton  v.  Phillips,  58  111.  102 ;  1  Dillon 
on  Mun.  Corp.  §  328 ;  Cooley  on  Const  lim.  243.) 
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•  The  trustees  of  the  village  of  Carthage  were  authorized  by 
the  act  of  incorporation  to  enact  ordinances  for  various  pur- 
poses and,  among  others,  to  prevent  incumbering  the  sidewalks 
with  any  substance  or  material  whatever ;  to  provide  for  keep- 
ing them  clear  from  snow,  ice,  dirt  and  other  obstructions ;  to 
direct  the  sweeping  and  cleaning  of  streets  in  said  village  by 
the  persons  owning  or  occupying  the  premises  fronting  thereon ; 
"  and  generally  the  said  trustees "  were  empowered  to  pass 
such  ordinances,  "  not  inconsistent  with  the  laws  of  the  United 
States  and  of  this  State,  as  may  be  necessary  and  proper  for 
carrying  into  effect  the  purposes  of  said  corporation,  and  the 
powers  and  privileges  granted "  by  said  act  and  not  incon- 
sistent therewith,  *'  and  for  the  enforcement  of  such  by-laws, 
ordinances,  rules  and  regulations."  They  were  also  authorized 
to  prescribe  such  penalties  as  they  should  deem  proper  for  a 
violation  thereof,  not  exceeding  $100  for  each  offense.  (Laws 
of  1869,  chap.  834,  1975-1978.)  By  a  later  act,  exclusive 
jurisdiction  was  conferred  upon  the  police  justice  of  the  vil- 
lage in  all  actions  brought  to  recover  fines  or  penalties  for  a 
violation  of  the  charter  or  of  the  ordinances  passed  thereunder. 
(Laws  of  1872,  chap.  664,  1372.) 

We  think  that  the  special  grant  of  power  to  enact  ordi- 
nances to  prevent  incumbrances  upon  the  sidewalks  and  to 
provide  for  keeping  them  free  from  snow,  when  considered  in 
connection  with  the  general  grant  of  power  to  pass  all  such 
ordinances  as  are  necessary  for  carrying  into  effect  the  pur- 
poses of  the  coi'poration  and  the  powers  conferred  by  the 
charter,  is  sufficient  to  authorize  the  adoption  of  the  ordinance 
in  question.  It  is  fair,  impartial  and  general,  is  consistent 
with  the  general  legislation  of  the  state,  and  is  a-  reasonable 
exercise  of  the  powers  conferred  by  the  legislature.  {Mayor^ 
etc.,  V.  Williams,  15  N.  Y.  602;  People  v.  Mattimore,  45 
Ilun,  448.) 

The  defendant,  however,  insists  that  said  ordinance  is  uncon- 
stitutional because  it  assumes  to  authorize  the  taking  of  private 
property  for  public  use  without  just  compensation.  (Const. 
St.  of  is\  Y.  art.  1,  §  6.) 


1890.]  Village  of  Carthage  v.  Frederick.  273 


Opinion  of  the  Court,  per  Vann,  J. 


It  is  made  the  duty  of  tlie  legislature,  by  the  ConstitutioB 
now  in  force,  to  provide  for  the  organization  of  cities  and  vil- 
lages, but,  as  a  recent  writer  has  said :  "  The  right  of  the  leg- 
islature, in  the  entire  absence  of  authorization  or  prohibition, 
to  create  towns  and  other  inferior  municii)al  organizations  and 
to  confer  upon  thetn  the  powers  of  local  government,  and 
especially  of  local  taxation  and  police  regulation  usual  with 
Bueh  corporations,  would  always  pass  unchallenged."  (Cooley 
on  Const.  Lim.  [5th  ed.]  228.)  During  the  early  history  of 
the  state,  when  the  Constitution  was  silent  upon  the  subject, 
cities  and  villages  were  incorporated  by  the  legislature,  and 
extensive  powers  of  local  legislation  were  conferred  upon 
them,  including  the  right  to  pass  by-laws  or  ordinances,  to 
inflict  fines  and  penalties  for  their  violation  and  to  collect  the 
same  through  the  courts.  (Laws  of  1785,  chap.  83 ;  Laws  of 
1790,  chap.  49 ;  Laws  of  1794,  chap.  36.)  As  early  as  1785, 
by  the  charter  of  the  city  of  Hudson,  the  right  to  legislate  in 
regard  to  the  "  police  "  power  was  expressly  conferred.  (Laws 
of  1785,  chap.  83,  §  11.)  This  power  was  then  well  known  to 
the  common  law,  and,  twenty  years  before,  had  been  defined 
by  Blackstone  as  "  the  due  regulation  and  domestic  order  of 
tlie  Kingdom,  whereby  the  individuals  of  the  state,  like  mem- 
bers of  a  well-governed  family,  are  bound  to  conform  their 
general  behavior  to  the  rules  of  propriety,  good  neighl)orhood 
and  good  manners  and  to  be  decent,  industrious  and  inoffensive 
in  their  respective  stations."  (4  Black.  Comm.  162.)  Munici- 
pal corporations  have  exercised  this  power,  eo  namine^  for  time 
out  of  mind  by  making  regulations  to  preserve  order,  to  pro- 
mote freedom  of  communication  and  to  facilitate  the  trans- 
action of  business  in  crowded  communities.  Compensation 
has  never  been  a  condition  of  its  exercise,  even  when  attended 
with  inconvenience  or  pecuniary  loss,  as  each  member  of  a 
community  is  presumed  to  be  benefited  by  that  which  pro- 
motes the  general  welfare.  All  authorities  agree  that  the  Con- 
stitution presupposes  the  existence  of  the  police  power,  and  is 
to  be  construed  with  reference  to  that  fact  (2  Hares'  Am. 
Const.  Law,  766 ;  Anderson's  Law  Diet,  title  "  Police.") 
SicKELS— Vol.  LXXYII.        35 
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Mr.  Sedgwick  in  his  work  on  constitutional  law,  says  that 
"  the  clause  proliibiting  the  taking  of  private  property  with- 
out compensation  is  not  intended  as  a  limitation  of  the  exer- 
cise of  those  police  powers  which  are  necessary  to  the  tran- 
quihty  of  every  well-ordered  community,  nor  of  that  'general 
power  over  private  property  wliich  is  necessary  for  tlie  orderly 
existence  of  all  governments.  It  has  always  been  lield  that 
the  legislature  may  make  police  regulations,  although  they 
may  interfere  with  the  full  enjoyment  of  private  proj^erty 
and  though  no  compensation  is  given."  (Sedgwick  on  Stat 
&  Const,  Law,  435.) 

A  recent  writer  upon  the  limitations  of  police  i>ower  says, 
that  "where  the  letter  of  the  Constitution  would  prohibit 
police  regulations,  which  by  all  the  principles  of  constitutional 
government  have  been  recognized  as' beneficent  and  permis- 
sible restrictions  upon  tlie  individual  liberty  of  action,  such 
regulations  will  be  upheld  by  the  courts  on  the  ground  that 
the  framers  of  the  Constitution  could  not  possibly  have 
intended  to  deprive  the  government  of  so  salutary  a  power 
and  hence  the  spirit  of  the  Constitution  permits  such  legisla- 
tion, although  a  strict  construction  of  the  letter  prohibits."' 
(Tiedeiuan's  Lim.  of  Police  Power,  12.)  "A  large  part  of 
the  police  p©wer  of  the  state  is  exercised  by  the  local  govern- 
ments of  municipal  corporations,  and  the  extent  of  tlieir 
police  powers  depends  upon  tlie  limitations  of  their  charters." 
(Id.  638.)  "  The  limit  to  the  exercise  of  the  police  power  can 
only  be  this;  the  legislation  must  have  reference  to  the 
comfort,  the  safety  or  the  welfare  of  society,  and  it  must  not 
be  in  conflict  with  the  provisions  of  the  Constitution."  (Pot- 
ter's Dwarris  on  Stat  458.) 

Judge  Dillon  in  his  work  on  municipal  corporations  (voL 
1,  212),  says  that  ''every  citizen  holds  his  property  subject 
to  the  proper  exercise  of  this  (police)  power,  either  by  the 
state  legislature  directly,  or  by  public  or  municipal  coi^pora- 
tions  to  which  the  legislature  may  delegate  it.  *  *  * 
It  is  well  settled  that  laws  and  regulations  of  this  character, 
though  they  may  disturb  the  enjoyment  of  individual  rights, 
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are  not  unconstitutional,  thongli  no  provision  is  made  for 
compensation  for  such  disturbances.  *  *^  *  If  one  suffers 
injury  it  is  either  damnum  ahsqiie  injuria^  or,  in  the  theory 
of  the  law,  he  is  compensated  for  it  by  sharing  in  the  general 
benefits  which  the  regulations  are  intended  and  calculated  to 
secure."  The  courts  have  been  equally  emphatic  in  their 
declarations  upon  the  subject.  In  ThoTjye  v.  Rutland^  etc., 
R.  R.  Co,  (27  Vt.  140),  the  court  said :  "  There  is  also  the 
general  police  power  of  the  state  by  which  persons  and  prop- 
erty are  subjected  to  all  kinds  of  restraints  and  burdens  in 
order  to  secure  the  general  comfort,  health  and  prosperity,  of 
the  perfect  right  in  the  legislature  to  do  which  no  question 
ever  was,  or,  upon  acknowledged  general  principles,  ever  can 
be  made." 

Chief  Justice  Shaw,  in  deciding  a  case  involving  the  col- 
lection of  a  penalty  imposed  for  the  violation  of  a  municipal 
ordinance  requiring  the  owners  or  occupants  of  houses  border- 
ing on  streets  to  remove  the  snow  from  their  respective  side- 
walks within  a  specified  time,  used  this  significant  language  : 
*'  It  is  not  speaking  strictly  to  characterize  this  city  ordinance 
afi  a  law  levying  a  tax,  the  direct  principal  object  of  which  is 
the  raising  of  revenue.  It  imposes  a  duty  upon  a  large  class 
of  persons,  the  performance  of  which  requires  some  labor 
and  expense,  and,  therefore,  indirectly  operates  as  a  law  creat- 
ing a  burden.  But  we  think,  it  is  rather  lo  be  regarded  as  a 
police  regulation,  requiring  a  duty  to  be  performed  highly 
salutary  and  advantageous  to  the  citizens  of  a  populous  and 
closely  built  city  and  which  is  imposed  upon  them  because 
they  are  so  situated  that  they  can  most  promptly  and  con- 
veniently perform  it,  and  it  is  laid  not  upon  a  few  but  upon 
a  numerous  class,  all  those  who  are  so  situated  and  equally 
upon  all  who  are  within  the  description  composing  the  class. 
*  *  *  Although  the  sidewaLV  is  part  of  the  public 
street  and  the  public  have  an  easemer.t  in  it,  yet  the  adjacent 
occupant  often  is  the  owner  of  the  fee,  and  generally  has 
some  peculiar  interest  in  it  and  benefit  from  it,  distinct  from 
that  which  he  enjoys  in  common  with  the  rest  of  the  com- 
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munity.  He  lias  this  interest  and  benefit  often  in  accom- 
modating his  cellar  door  and  steps,  a  passage  for  fuel  and  the 
passage  to  and  from  his  own  house  to  the  street  *  *  * 
For  his  own  accommodation  he  would  have  an  interest  in 
cleaning  the  snow  from  his  own  door.  The  owners  and  occu- 
piers of  house-lot^  and  other  real  estate,  therefore,  have  an 
interest  in  the  perfonnance  of  this  duty,  peculiar  and  some- 
what distinct  from  that  of  the  rest  of  the  community. 
Besides,  from  their  situation,  they  have  the  power  and  ability 
to  perform  this  duty  with  the  promptness  which  the  benefit  of 
the  community  requires  and  the  duty  is  divided,  distributed 
and  apportioned  upon  so  large  a  number  that  it  can  be  done 
promptly  and  effectually  and  without  imposing  a  very  severe 
burden  upon  anyone."  {I71  re  Petition  of  Goddard^  16  Pick* 
504,  509,  510.) 

In  a  recent  case  this  court,  referring  to  the  police  power^ 
said :  "  That  power  is  very  broad  and  comprehensive  and  is 
exercised  to  promote  the  health,  comfort,  safety  and  welfare 
of  society.  *  *  *  Under  it  the  conduct  of  an  individual 
and  the  use  of  property  may  be  regulated  so  as  to  interfere, 
to  some  extent,  \\dth  the  freedom  of  the  one  and  the  enjoy- 
ment of  the  other."     {In  re  Jacobs,  98  K  Y.  98,  108.) 

And  in  another  late  case  the  court  declared  that  "  all  prop- 
erty is  held  subject  to  the  general  police  power  of  the  state, 
to  so  regulate  and  control  its  use  in  a  proper  case,  as  to  secure 
the  general  safety  and  the  public  welfare."  {People  v.  GiUsotiy 
109  K  Y.  389,  398.) 

In  both  of  the  cases  last  referred  to,  the  police  power  was 
distinctly  recognized,  but  it  was  held  that  a  statute  to  be  sus- 
tained as  an  exercise  of  that  power,  must  have  some  relation 
to  the  public  health,  comfort  or  safety,  and  that  the  rights  of 
property  could  not  be  invaded  under  the  guise  of  a  police 
regulation  for  the  protection  of  health,  when  it  was  manifest 
that  such  was  not  the  object  of  the  regulation. 

The  following  authorities,  some  expressly  and  others  in 
principle,  justify  the  passage  of  the  ordinance  in  question  aa 
a  proper  exercise  of  police  power,  lawfully  delegated   to  a 
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municipal  corporation  by  the  legislature.  {People  v.  Matti' 
more^  45  Ilun,  448  ;  Moore  Vo  WilUams^  15  N,  Yo  502,  505  ; 
Phelps  \.  liacey.m  id.  10;  Croirhi-i.  People,  82  id.  318; 
Moore  v.  Gadsd<^ii,  93  id.  12,  17 ;  Dixon  v.  B.  C,  <J&  JV,  B. 
B.  Co,,  100  id.  176,  179;  People  v.  Aremherg,  105  id.  123; 
Vanderhilt  v.  Adams,  7  Cow.  349  ;  Conies  v.  Mayor,  etc.,  Id. 
585,  606 ;  Stokes  v.  Xew  York,  II-  "Wend.  88 ;  Sharpless  v. 
Mayor,  etc,,  21  Penn.  St.  147 ;  Beer  Co,  v.  Massaehiisetts,  97 
IT.  S.  25,  33.) 

If  tins  power  of  local  legislation  can  be  conferred  upon  the 
largest  city  in  the  state,  it  can  also  be  conferred  upon  the 
smallest  village  that  the  legislature  sees  fit  to  incorporate.  In 
this  latitude  the  accumulation  of  snow  upon  sidewalks  in  large  | 
quantities  is  a  matter  of  course.  Its  presence  retards  travel, 
interrupts  business  and  interferes  with  the  safety  and  conven- 
ience of  all  classes.  It  is  a  frequent  cause  of  accidents  and 
thus  affects  the  property  of  every  person  who  is  liable  to 
assessment  to  pay  the  damages  caused  by  a  failure  to  remove 
it.  But  how  is  it  possible  for  the  authorities  of  a  large  city, 
with  many  hundred  miles  of  streets,  to  remove  the  snow  in 
time  to  prevent  injury  to  those  who  have  the  right  to  travel 
upon  the  'sidewalks  unless  they  can  require  the  owners  and 
occupants  of  adjacent  property  to  remove  it  {  Every  man  can 
conveniently  and  promptly  attend  to  that  which  is  in  front  ot 
his  own  door,  and  it  is  both  reasonable  and  necessary  that  he 
should  be  compelled  to  do  so.  We  think  that  the  ordinance 
under  consideration  is  valid  ;  that  it  conflicts  with  no  provision 
of  the  Constitution,  and  that  it  is  the  duty  of  the  courts  to 
enforce  it. 

In  reaching  this  conclusion,  we  have  not  overlooked  the 
case  of  Gridley  v.  City  of  Bloomimjton  (88  111.  554),  but  have 
given  it  the  attention  to  which  it  is  entitled  by  the  high  stand- 
ing of  the  court  that  decided  it.  The  argument  upon  which 
the  opinion  in  that  case  rests  is  that  as  the  fee  of  the  street  was 
in  the  corporation  and  the  sidewalk  was  a  part  of  the  street, 
the  lot  owner  had  no  more  interest  in  the  sidewalk  in  front  of 
his  premises  than  any  other  citizen  of  the  municipality,  because 
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it  was  set  apart  for  the  exclusive  use  of  persons  traveling  on 
foot  and  was  as  mucli  under  the  control  of  the  municipal 
government  as  the  street  itself. 

I  We  are  unable  to  yield  to  this  reasoning,  because  it  overlooks 
I  not  only  the  public  safety  and  general  convenience,  but  also 
the  peculiar  interest  that  every  owner  or  occupant  of  real 
'property  has  in  a  clean  sidewalk  in  front  of  his  own  premises. 
Whatever  adds  to  the  usefulness  of  a  sidewalk  adds  both  to 
the  rental  and  permanent  value  of  the  adjacent  lot. 

After  carefully  examining  all  of  the  questions  presented  by 
counsel,  we  think  the  judgment  should  be  affirmed. 

All  concur  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Thk  Lake  Ontaeio  National  Bank,  Respondent,  v.  David 
11.  JuDSON,  Appelltot. 

It  seems,  the  privilege  the  party,  having  the  affirmative  of  the  issues  in 
an  action,  has  of  opening  and  closing  the  case  on  trial,  is  founded  upK>n 
a  substantial  right,  the  denial  of  which,  unless  it  be  made  to  appear 
that  he  could  not  have  been  injured  thereby,  is  error. 

The  question  as  to  which  party  has  this  right,  is  to  be  determined  by 
the  pleadings,  and  the  test  is  whether,  without  any  proof,  plaintiff, 
upon  the  pleadings,  is  entitled  to  recover  upon  all  the  causes  of  action 
alleged  in  his  complaint.  If  he  is  not,  no  matter  how  little  proof  the 
issue  may  require,  if  it  is  requisite  to  establish  it  by  evidence,  plain- 
tiff has  the  right  to  open  and  close  the  case.  If  he  is,  and  defendant 
alleges  a  counter-claim,  controverted  by  plaintiff,  or  sets  up  an  affirm- 
ative matter  of  defense,  which  is  the  subject  of  trial,  the  defendant 
has  that  right. 

The  admission,  upon  the  trial,  of  a  fact  in  issue,  is  evidence  merely,  and 
while  it  may  obviate  tlie  necessity  of  further  trial  of  the  issue,  and  reduce 
the  controversy  to  matter  as  to  which  the  affirmative  is  with  defendant, 
it  does  not  change  the  issue  as  represented  by  the  pleadings;  that  can 
be  done  by  amendment  only. 

The  defendant  who  desires  to  take  the  right  of  opening  and  concluding 
the  trial,  must  frame  his  pleading  with  that  view,  *.  f.,  so  as  to  i)resent 
no  issue  upon  any  allegation  of  the  complaint  essential  to  the  plaintifTs 
case. 

This  action  was  brought  upon  certain  promissory  notes,  also  to  recover  an 
alleged  indebtedness  for  overdrafts.     The  answer,  after  admitting  the 
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making  of  the  notes  by  defendant,  and  setting  up  an  affirmative  defense 
thereto,  and  certain  counter-claims,  denied  the  complaint,  and  each  and 
every  allegation  thereof,  except  as  already  admitted.  Plaintiff,  by  reply, 
put  in  issue  tl^e  counter-claims.  After  the  opening  of  the  case  by 
plaintiff's  counsel,  upon  the  trial,  defendant  orally  admitted  the  count 
of  the  complaint  alleging  the  overdrafts,  and  the  issue  tried  was  simply 
as  to  the  counter-claims.  Defendant  claiir  ed  the  right  to  the  closing 
argument;  this  was  denied  by  the  court.  Held,  no  error,  as  by  the 
answer  the  making  of  the  ovt^rdrafts  w^as  denied,  and  so,  the  affirmative 
of  the  issue,  in  this  respect,  was  with  plaintiff. 

(Argued  June  26,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  20, 1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  recover  the  amount  of  four 
promissory  notes,  whicli,  by  tlie  complaint,  the  plaintiff  alleged 
were  made  by  the  defendant  payable  to  the  order  of  E.  M. 
Fort,  delivered  to  the  payee,  and  by  him  indorsed,  and  trans- 
ferred to  tlie  plaintiff.  The  complaint  also  alleged  that  the 
defendant  was  indebted  to  respondent  in  a  sum  stated,  for 
money  advanced  on  his  checks  drawn  upon  the  plaintiff  for 
an  amount  in  excess  of  his  deposits  there. 

The  defendant,  by  his  answer,  alleged  that  he  and  Fort  pur- 
chased of  the  plaintiff  some  canal  boats ;  that  they  were  induced 
to  make  the  purchase  by  the  warranty  of  the  plaintiff,  par- 
ticularly specified,  and  gave  for  them  their  joint  notes ;  that 
afterward  tlie  plaintiff  took  up  those  notes,  and  the  makers 
gave  their  individual  notes  for  their  respective  interests  in  the 
purchase  to  the  plaintiff,  which  notes  were  received  by  tlie 
plaintiff  "  in  place  of  and  in  payment  of  said  first-mentioned 
notes,  and  which  notes  last  given  are  the  notes,  and  the  renewal 
thereof  set  forth  in  the  complaint."  The  answer  then  alleged 
a  breach  of  this  warranty  and  damages  as  the  consequence ; 
it  also  alleged,  by  way  of  counter-claim,  that  the  plaintiff  was 
indebted  to  defendant  in  a  further  sum  for  services  performed 
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by  him  for  and  at  the  request  of  the  plaintiff,  for  wliich,  with 
the  amount  of  damages  for  the  alleged  breach  of  warranty,  he 
demanded  judgment.  And  for  further  answer  he  denied  the 
complaint,  and  each  and  every  allegation  therein  contiiined 
except  as  thereinbefore  admitted.  The  plaintiff,  by  reply,  put 
in  issue  the  new  matter  of  the  answer  constituting  the  alleged 
counter-claims.  The  trial  court  directed  judgment  for  the 
amount  of  the  notes  and  of  the  overdraft  mentioned  in  tho 
complaint. 

Further  facts  appear  in  the  opinion. 

IT.  C,  Benedict  for  appellant.  Tlie  court  erred  in  refusing 
to  allow  the  defendant  to  make  the  closing  argument.  (Addi- 
son on  Cont.  §  1208;  Barrick  v.  Aufftin,  21  Barb.  241; 
Raijnor  Ve  Iloa^jland,  7  J.  i&  S.  11 ;  64  N.  Y.  630;  TaUman 
V.  Gibson^  1  Hall,  344 ;  Bank  of  Chenango  v.  Hyde^  4  Cow. 
567 ;  Broion  v.  Pen  field,  36  N.  Y.  473  ;  Wood  v.  WelUngijm, 
30  id.  248  ;  Houghton  v.  Dodge,  5  Bosw.  326  ;  Smith  v.  Sergent, 
67  Barb.  243,  244 ;  Con^elyea  v.  Swift,  103  N.  Y.  604-606  ;  P. 
S,  Co,  v.  Meyer,  8  Daly,  64 ;  Opper  v. Caillon,  9  id.  157 ;  Murray 
v.  N.  Y.  Z.  Ins.  6'a,  85  N.  Y.  236 ;  Inre  Church  64  How.  Pr. 
397,  399 ;  De Graff  w.Carmichael,  13  Hun,  129 ;  Huntington  Vo 
Conkey,  33  Barb.  218  ;  Katz  v.  Kuhn,  9  Daly,  166  ;  Brennan  v. 
S.  L.  Im.  Co.,  4  id.  296  ;  Lindsay  v.  E.  P.  Co.,  10  Abb.  [N.  S.] 
167 ;  3  Lans.  176  ;  Mead  v.  Shea,  92  N.  Y.  122 ;  Milhrd  v. 
Thorn,  56  N.  Y.  402,  405  ;  Elwell  v.  Chamberkmi,  31  id.  614 ; 
Hoxie  V.  Green,  37  How.  Pr.  97  ;  Best  on  the  Right  to  Begin, 
87,  92,  94 ;  2  Estee's  Pleadings  and  Forms,  400 ;  Lesinsmi  v. 
Swartz,  22  Cal.  229 ;  Peojyh  v.  P.  P.  P.  P.  Co.,  12  Mich. 
389  ;  GiUand  v.  Lairrence,  13  Wkly.  Dig.  372 ;  Byle  v. 
Harrington,  4  Abb.  Pr.  421 ;  U.  Banh  v.  Phillips,  4  Humph. 
388  ;  Billings  v.  Jaiie,  11  Barb.  620 ;  2  Parsons  on  Bills  and 
Notes,  9;  Peasley  v.  Pohins,  3  Mete.  164;  Smith  v.  Nevlin^ 
89  111.  193;  Patterson  v.  Car?vll,  60  Ind.  128;  Ban/y  v. 
Bartlett,  42  X.  II.  558;  Phyan  v.  Dunningan,  76  Ind.  178; 
Taylor  v.  Pees,  44  Miss.  89 ;  Jones  v.  Witter,  13  Mass.  304 ; 
B aimer  v.  Sunder,  11  Mo.  App.  454;  G rover  v.  Grovtr,  24 
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Pick.  261 ;  JTale  v.  liice^  124  Mass.  292 ;  ITedger  v.  Sealy,  9 
Barb.  214;  Van  Riper  v.  Baldioln,  19  Ilun,  344.)  The 
findings  and  order  for  judgment  is  so  strongly  and  clearly 
against  the  evidence  that  the  judgment  should  be  reversed, 
(Code  Civ.  Pro.  §  1346 ;  Godfrey  v.  Mister,  ^^  N.  Y.  250 ; 
Sherwood  v.  Ilernser,  94  id.  427,  626  ;  Baird  v.  Mayor,  etc,, 
96  id.  557.) 

S,  C.  Iluntington,  Jr,,  for  respondent.  This  court,  on 
appeal  from  a  judgment  of  affirmance,  cannot  examine  the 
case  to  see  if  the  findings  of  fact  are,  or  some  of  them  are, 
against  the  weight  of  evidence.  {Thomson  v.  Bank,  82  N. 
Y.  1 ;  Bealy  v.  Clark,  30  K.  Y.  S.  R.  897 ;  Bifr(/es8  v. 
Shnomon,  45  N.  Y.  225  ;  Cooh  v.  Whij}j)U,  55  ;d.  150.)  The 
refusal  to  nonsuit  was  proper.  {Bank  of  Havana  v.  Magee, 
20  N.  Y.  355 ;  Code  Civ.  Pro.  §§  1776,  1777.)  The  court 
has  a  right  to  exclude  irrelevant  evidence.  {Khtg  v.  N,  Y. 
a  cfe  //.  R.  R,  R.  Co.,  72  N.  Y.  607.)  The  court  committed 
no  error  in  holding  that  plaintiff  had  a  legal  right  to  the 
closing  argument.  {Kohbe  v.  Price,  14  Hun,  55 ;  Pontifex 
V.  JoUy,  9  C.  &  P.  202 ;  Claflin  v.  Baere,  28  Ilun,  204 ; 
Clark  V.  Dillan,  97  K  Y.  373;  Abb.  Tr.  Brief,  35;  T.  <& 
R.  R.  R.  Co.  V.  Xerr,  17  Barb.  598 ;  Swift  v.  Kingsley,  24 
id.  541,  544 ;  Vanderhilt  v.  Schreyer,  21  Hun,  541,  544 ; 
Goodyear  v.  De  La  Vergne,  10  id.  537 ;  GUdersleeve  v.  Lan^ 
don,  73  N.  Y.  609  ;  AWro  v.  Flgvera,  60  id.  630 ;  AUis  v. 
Leonard,  46  id.  688;  Gilland  v.  Lawrence,  13  Wkly.  Dig. 
372  ;  Benedict  v.  Penfield,  42  Ilun,  176  ;  Iloxie  v.  Green,  37 
How.  Pr.  97 ;  Brculley  v.  Clark,  1  Cush,  293 ;  Fry  v.  Ben* 
neU,  ^  N.  Y.  324 ;  Wooley  v.  Newcoml,  87  id.  605 ;  Hunter 
Y.  A,  P.  L.  his.  Co.,  4  Hun,  794;  71  N.  Y.  604;  Flweli 
V.  Ckarnberlain,  31  id.  611 ;  Conselyea  v.  Swift,  103  id.  604; 
Bailey  on  Onus  Probandi,  607 ;  f^eet  v.  G.  L.  Ins.  Socy.,  7 
Eng.  L.  &  Eq.  578;  Silvan  v.  Peardon,  5  Ark.  140;  Ber- 
trand  v.  Taylor,  32  id.  476 ;  Johnson  v.  Joseph,  75  Me.  546 ; 
Dille  V.  Jewell,  37  Ohio  St.  415 ;  Young  v.  Highland,  9 
Gratt.  16 ;  1  Taylor  on  Ev.  §§  338,  339,  341 ;  Buzzell  v. 
SicKELs  —Vol.  LXXVII,        36 
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SeweU,  25  N.  H.  474;  Simmons  v.  Green,  35  Ohio  St  104  ; 
Howard  v.  Ilaynes,  15  J.  &  S.  98 ;  Thurston  v.  Bennett,  22 
N.  H.  15 ;  Churchill  v.  Lee,  Ti  N.  C.  341.) 

Bradley,  J.  The  contest  on  the  trial  niainlv  had  relation 
to  the  defendant's  alleged  counter-claim  for  services,  upon 
which  claim  he  gave  evidence  to  the  effect  that  they  were 
performed  by  him  pursuant  to  an  agreement  with  the  plaintiff,, 
by  which  the  latter  undertook  to  pay  him  $2,500,  of  which 
$160  had  been  paid.  This  claim,  and  the  evidence  on  the 
part  of  the  defendant  tending  to  support  it,  were  disputed  hy 
the  evidence  on  the  part  of  the  plaintiff,  and  the  trial  court 
found  the  facts  against  the  defendant.  For  the  purpose  of 
this  review,  the  findings  and  determination  of  the  court  below 
must  be  deemed  conclusive.  Upon  the  trial  the  question  a£  to 
which  party  was  entitled  to  the  closing  argument  was  raised  ; 
the  court  lield  that  the  plaintiff  had  tlie  right  to  it,  and  the 
defendant  excepted.  The  rule  that  the  party  having  the 
affirmative  of  the  issue  in  an  action  shall  have  the  opportunity 
to  make  the  opening  and  closing  presentation  of  his  case  is 
deemed  founded  upon  a  substantial  right,  the  denial  of  wliich 
is  error.  {Conselyea  v.  Sivift,  103  N.  Y.  604.)  In  its  appli- 
cation to  trials  by  jury  it  has  ordinarily  more  practical  impor- 
tance than  in  those  before  the  court  without  a  jury  and  before 
referees.  If  it  appears  that  a  party  could  not  have  been 
prejudiced  by  the  failure  of  the  court  to  observe  this  rule,  the 
error  would  not  be  available,  and  in  trials  by  the  court  with- 
out jury  or  before  referees  that  question  would  be  dependent 
upon  the  circumstances  of  eacli  case.  In  the  present  case  the  view 
of  the  court  evidently  was  that  the  affirmative  of  the  entire  issue 
was  not  with  the  defendant,  and  tliat  is  the  question  presented 
for  consideration.  The  denial  by  the  defendant  in  his  answer^ 
except  tis  therein  admitted,  of  each  and  every  allegation  of  the 
complaint,  put  in  issue  any  material  allegation  of  the  complaint 
not  distinctly  admitted  by  the  answer.  {Allis  v.  Leonard,  46 
X.  Y.  688 ;  22  Alb.  L.  J.  28 ;  Calhoun  v.  Ilallen,  25  Hun,  155.) 
The  charge  in  the  complaint,  in  due  form,  of  the  indebtedness 
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of  the  defendant  to  the  plaintiff  for  tlie  amount  advanced  tobini 
upon  his  check  in  excess  of  tlie  balance  of  his  account  with  the 
plaintiff,  was  not  admitted  by  the  answer,  but  was  controverted 
by  such  denial.  It  appears  that  after  the  trial  had  been  moved 
and  the  plaintiff,  by  its  counsel  had,  by  statement  of  itj  made  the 
opening  of  the  case  to  the  court,  the  defendant  orally  admitted 
the  count  of  the  complaint  alleging  the  overdraft.  The  plain- 
tiff then  proceeded  to  prove  the  signature  of  the  defendant  ta 
the  notes  and  the  indorsement  by  the  payee,  and  rested.  It 
seems  that  the  plaintiff  deemed  it  necessary  to  make  this  proof, 
perhaps  for  the  reason  that  the  allegation  in  the  answer  of  the 
making  and  delivery  of  the  notes  by  the  defendant  to  the 
plaintiff,  was  treated  as  not  sufficient  upon  which  to  rest, 
coupled  as  it  was  with  the  further  allegation  of  their  consider- 
ation, as  the  foundation  of  the  counter-claim,  alleged  to  have 
arisen  out  of  a  warranty  and  its  breach.  The  apprehension 
may  have  been  that  the  adoption  of  the  admission  in  the 
answer  of  the  making  and  delivery  of  the  notes,  could  not  be 
severed  from  what  was  alleged  as  the  consideration  out  of 
which  they  arose,  within  the  principle  that  when  an  admission.. 
of  a  fact  is  made  in  connection  with  that  of  another,  which 
nullifies  the  effect  of  it,  the  entire  statement  must  be  taken 
together.  {Gildersleeve  v.  Landim^  73  N.  Y.  609.)  Assuming, 
as  we  do,  that  such  rule  of  construction  was  not  applicable  to- 
this  admission  in  the  answer,  and  that  no  proof  of  the  execu- 
tion or  indorsement  of  the  notes  was  necessary,  the  question 
arises  whether  the  oral  admission  at  the  trial  of  the  plaintiff's 
claim  for  the  amount  of  the  defendant's  overdraft,  entitled 
him  to  the  right  of  closing  the  argument  on  the  final  submis- 
sion of  the  case  to  the  court  for  determination.  And  that 
depends  upon  the  question  whether  the  affirmative  of  the  issue, 
with  a  view  to  such  a  right,  must  be  ascertained  from  the 
pleadings,  or  may  arise  from  admissions  omlly  made  at  the 
trial.  The  issues  to  be  tried  can  be  ascei'tained  only  by  refer- 
ence to  the  pleadings,  and  they  must  govern  so  far  as  relates 
to  the  right  of  the  parties  to  open  the  case  at  the  beginning 
and  conclude  the  argument  at  the  close  of  the  trial.     When 
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the  parties  go  to  trial  they  respectively  assume  the  l)urden  of 
establishing  that  which  they  have  affinnatively  alleged  as  a 
cause  of  action  or  counter-claim,  if  it  is  controverted  by 
allegatior^  sufficient  to  put  it  in  issue.  The  admission  of  a 
fact  upon  ^he  trial  is  evidence  merely.  It  may  obviate  the 
necessity  of  further  trial  of  the  issue  to  which  it  relates,  but 
does,  not  change  it  as  represented  by  the  pleadings.  That  can 
be  done  by  amendment  only.  It  is  tnie  that  the  admission 
made  at  the  trial  may  reduce  the  controversy  to  matter  as  to 
which  the  affirmative  is  with  the  defendant.  Such  would  be 
the  effect  of  evidence  of  any  cliaracter,  undisputed  and  indis- 
putable of  the  facts  constituting  the  alleged  cause  of  action. 
The  right  under  consideration  does  not  depend  simply  upon 
the  admission  of  those  facts,  unless  they  are  aclmitted  or  uncon- 
tro verted  by  the  answer ;  otherwise  it  is  evidence  only.  There 
is  no  occasion  to  extend  the  rule  so  as  to  give  effect  for  such 
purpose,  to  concessions  at  the  trial.  This  might  lead  to  the 
•adoption  of  such  a  course  when  further  dispute  of  the  facta 
upon  which  a  plaintiff  relies  may  appear  hopeless  to  a  defend- 
ant, for  the  purjDose  of  obtaining  the  right  of  closing  the  trial 
There  is  no  apparent  reason  for  applying  such  rule  to  any  one 
more  tlian  to  any  other  stage  of  the  trial.  The  defendant  who 
may  wish  to  take  the  right  of  opening  and  concluding  the 
trial,  must  frame  his  pleading  with  that  view,  and  so  as  to 
present  no  issue  upon  any  allegation  of  the  complaint  essential 
to  tlie  plaintiff's  alleged  cause  of  action.  If  the  defendant  fail  to 
do  that,  no  matter  how  little  proof  the  remaining  issue  may 
require,  or  how  easily,  or  in  what  manner  it  may  be  estabHshed 
by  evidence,  the  right  of  the  plaintiff  to  open  and  close  the 
case  is  not  denied  to  hiu).  {Mercer  v.  WhaU,^  5  Ad.  &  EI. 
[N.  S.]  447.)  The  test  is,  whether  without  any  proof,  the 
plaintiff,  upon  the  pleadings,  is  entitled  to  recover  upon  all 
the  causes  of  action  alleged  in  his  complaint  If  he  is,  and  the 
defendant  alleges  any  counter-claim,  controverted  by  the  plain- 
tiff's pleading  or  any  affirmative  matter  of  defense  in  avoidance 
of  the  plaintiff's  alleged  cause  of  action,  and  whiqh  is  the  subject 
of  trial,  the  defendant  has  the  right  to  open  and  close,  other- 
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wise  not  {Ilmitlngtmi  v.  Ccnkexj^  33  Barb.  218 ;  Elwell  v. 
ChamberUn,  31  K  Y.  614;  Murray  v.  K  Y.  L.  Ins.  Co,, 
85  id.  236.)  The  production  of  the  note  sued  on  and  the 
computation  of  interest  proved,  are  not  embraced  in  tlie  facts - 
essential  to  the  cause  of  action.  If  the  defendant,  by  permis- 
sion  of  the  court,  had  stricken  out  the  denial  in  his  answer,  or 
amended  it  by  inserting  the  admission  orally  made,  a  different 
question  would  have  been  presented  at  the  trial  upon  the  claim 
of  the  defendant  to  the  riglit  to  conclude  it. 

No  other  question  requires  the  expression  of  consideration.. 

The  judgment  should  be  aflSrmed. 

All  concur  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 

Hannah  P.  Vandeebeck,  Appellant,  "o.  The  Crry  op 
Rochester,  Respondent. 

A  voluntary  payment  of  an  assessment,  made  under  a  mistake  of  law,  but 
with  full  knowledge  of  the  facts  and  not  induced  by  any  fraud  or 
improper  conduct  on  the  part  of  the  payee,  cannot  be  recalled. 

In  an  action  to  recover  back  the  amount  of  an  assessment  upon  land 
belonging  to  plaintiff's  husband,  paid  by  plaintiff  to  defendant's  treas- 
urer, on  the  ground  of  a  subsequent  abandonment  of  the  improvement 
for  the  expense  of  which  the  assessment  was  made,  it  appeared  that 
the  assessment  was  made  before  the  death  of  plaintiff's  husband,  who 
died  intestate,  and  was  valid  when  made;  also,  that  the  decedent's 
personal  estate  was  inadequate  to  pay.  Plaintiff  had  taken  no  steps 
looking  to  a  sale  of  said  land.  Upon  receipt  of  a  notice  that  interest 
would  be  charged  after  a  given  date,  she  paid  the  amount  of  the  assess- 
ment. Held,  that  she  was  not  entitled  to  recover  back  the  sum  paid; 
that  the  assessment  having  been  made  before  the  intestate's  death,  it 
was  payable  out  of  his  personal  estate  next  after  "debts  entitled  to  a 
preference,  under  the  laws  of  the  United  States"  (2  R,  S.  87,  §  27);  that 
plaintiil  was  \mder  no  legal  obligation  to  pay,  as  her  only  interest  in  the 
land  was  that  of  dower,  and  that  interest  was  not  in  jeopardy,  and  so, 
the  payment  was  voluntary. 

Reported  below,  46  Hun,  87. 

(Argued  June  27,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  October  21,  1887,  whicli  affirmed  a  judgment  in  favor 
of  defendant  entered  on  tlie  report  of  a  referee. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

John  A.  Barhite  for  appellant.  A  municipal  corporation 
<»nnot  levy  assessments  upon  private  property  for  contem- 
plated improvements,  collect  the  money  and  then  refuse  or 
neglect  to  return  any  consideration  for  the  property  taken 
from  the  pockets  of  the  unfortunate  land  owner.  (Laws  of 
1861,  chap.  311 ;  Ludloio  v.  City  of  Oswego,  25  Hun,  260; 
McMannu  v.  Butler^  51  Barb.  436.)  The  money  paid  by 
Mrs.  Vanderbeck  was  a  special  or  local  assessment,  and  she  had 
a  legal  right  to  demand  a  consideration  in  return.  {Litchfidd 
V.  Vernon,  41  N.  Y.  123, 133.)  The  municipal  authorities  had 
no  right  to  discontinue  or  abandon  the  proceedings  after  the 
confirmation  of  the  commissioner's  report  and  the  assessment- 
roll.  {People  ex  rel,  v.  Common  Council,  78  N.  Y.  56.)  The 
delay  and  failure  of  the  city  to  complete  the  boulevard  brings 
the  case  within  the  spirit,  if  not  within  the  letter  of  article  1, 
section  6,  of  the  Constitution  of  the  state  of  Xew  York,  which 
declares  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation.  {In  re  D,  C  Assn.,  66  Jf.  Y. 
569.)  There  has  been  a  total  failure  of  the  consideration 
which  the  plaintiff  and  appellant  had  a  right  to  expect  would 
be  received  by  her.  The  failure  of  this  consideration  gives 
her  a  right  of  recovery.  {Bradford  v.  City  of  Chicago,  25 
111.  411 ;  Chapman  v.  City  of  Brooklyn,  40  N.  Y.  372.)  The 
order  made  at  Special  Term  permitting  the  defendant  to  make 
and  serve  a  supplemental  answer,  should  not  have  been 
granted.  {Honeggar  v.  WetUUin,  94  N.  Y.  252,  261,  262 ; 
H,  K  Lis.  Co.  V.  Tomlinson,  58  id.  215.) 

Henry  J,  Sullivan  for  respondent.  None  of  the  findings 
by  the  referee  can  be  reversed  upon  any  claim  that  they  are 
against  the  weight  of  evidence,  for  the  reason  that  the  case 
does  not  state  that  il  contains  all  the  evidence.     {Porter  v. 
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Smith,  107  N.  Y.  531 ;  35  Hun,  118 ;  Patterson  v.  liobimon, 
116  N.  Y.  199;  Bvrge?'  v.  Burger,  111  id.  530.)  No  error 
was  committed  in  receiving  in  evidence  the  first  ordinance 
and  the  postponements  of  action  on  the  final  ordinance.  (Laws 
of  1861,  chap.  143,  §  199 ;  Laws  of  1870,  chap.  718,  §  10 ; 
Laws  of  1876,  chap.  37,  §  8.)  The  order  allowing  the  making 
and  service  of  the  supplemental  answer  is  not  reviewable  by 
this  court.  (Code  Civ.  Pro.  §  544 ;  Fleisehrnan  v.  Bennett, 
79  N.  Y.  579  \  F.L.AT.  Co.  v.  B.,  etc.,  T.  Co.,  109  id.  342.) 
The  payments  sought  to  be  recoverecj  back  in  these  actions 
were  voluntary  ones,  not  coerced  in  any  manner  by  duress  of 
person,  goods  or  otherwise,  and  the  amounts  thus  paid  cannot 
l>e  recovered  back.  (Breucher  v.  Vil.  of  Port  Chester,  101 
K.  Y.  240,  244;  Diefenthaler  v.  Mayor,  etc..  Ill  id.  336; 
Phelps  V.  Mayor,  etc.,  112  id.  222;  Jex  v.  May&r,  etc..  Ill 
id.  342;  Forest  v.  Mayor,  etc.,  13  Abb.  Pr.  350,  353;  Cutler 
V.  Mayo7',  etc.,  92  N.  Y.  170.)  The  plaintiff's  complaint  was 
barred  by  the  Statute  of  Limitations.  {Jex  v.  Mat/or,  etc.,  103 
N.  Y.  536,  541 ;  111  id.  339,  342 ;  Diefeiithaler  v.  Mayor, 
etc.,  Id.  331,  339 ;  Breucher  v.  Yil  of  Port  Chester,  101  id. 
240,  244;  Bradford  v.  Chicago,  25  111.  414,  417.)  The  com- 
plaint was  properly  dismissed  upon  the  merits.  (Laws  of 
1861,  chap.  143,  §  175.)  The  present  action  for  money  had 
and  received  cannot  be  maintained,  for  the  reason  that  no 
money  remained  in  the  defendant's  possession  belonging  to 
her.  {Maxwell  v.  Longeiieclcer,  82  111.  308 ;  Fall  v.  Cairo, 
58  id.  403.)  The  general  statute  relating  to  highways  (R.  S. 
part  1,  tit.  I,  ai-t  4,  chap.  16,  §  99)  does  not  apply  to  streets 
laid  out  by  commissioners  under  condemnation  proceedings 
instituted  by  the  city.  {In  re  Woolsey,  95  N.  Y.  135 ;  In  re 
LexingUm  Avenue,  29  Ilun,  305  ;  92  N.  Y.  629 ;  IF.  Cemetery 
V.  P.  P.  &  C.  I  li.  R.  Co.,  7  Ilun,  655 ;  Indianapolis  v. 
Croa^,  7  Ind.  9;  Cross  v.  Morristown,  18  N.  J.  Eq.  305; 
State  v.  MarrisUnon.  33  K  J.  L.  57.) 

Parker,  J.     This  action  was  brought  to  recover  the  sum  of 
$468.72  paid  to  the  treasurer  of  the  city  of  Rochester.     That 
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being  the  amount  of  an  assessment,  less  the  credit  allowed 
thereon  by  way  of  damages  for  land  taken,  made  upon  real 
estate  of  plaintiff's  husband  in  his  life-time.  When  suit  was 
instituted  more  than  six  years  had  elapsed  since  the  payment 
of  the  assessment,  but  no  steps  had  been  taken  to  open  and 
make  available  for  public  use  the  street  which  was  the  basis 
of  the  assessment  And  the  plaintiff  alleges,  as  the  foundation 
of  her  right  of  recovery,  a  failure  on  the  part  of  the  defendant 
to  return  any  consideration  for  the  money  paid.  But  whether 
the  law  will  permit  a 'recovery  against  a  municipality  for 
moneys  paid  to  it  in  obedience  to  a  special  assessment,  in  all 
respects  valid  when  made,  because  of  a  subsequent  abandon- 
ment of  the  proceedings,  and  hence  a  failure  to  afford  the 
payor  the  special  benefit  constituting  the  consideration  for  the 
assessment,  need  not  be  considered  at  this  time,  for  the  pay- 
ment made  by  the  plaintiff  must  be  regarded  as  voluntary,  and 
she  held  to  be  without  redress  in  any  event.  The  assessment 
was  made  in  March,  1877,  and  by  its  terms  it  became  payable 
in  three  equal  instalments,  and  on  the  following  dates :  May 
20,  1877,  February  20,  1878,  and  February  20,  1879.  The 
owner  of  the  lands  died  intestate  March  12, 1878,  leaving  him 
surving  a  widow,  this  plaintiff,  and  two  children.  And  the 
assessment  having  been  made  previous  to  his  death,  it  was 
payable  out  of  his  personal  estate  next  after  the  payment  of 
debts  entitled  to  a  preference  under  the  laws  of  the  United 
States.     (U.  S.  K.  S.  [7th  ed.]  2298.) 

It  does  not  appear  that  the  decedent's  personal  estate  was  not 
adequate  for  the  purpose.  If  it  were  not,  the  plaintiff  was 
under  no  obligation  to  pay  it.  The  only  interest  she  had  in 
the  lands  was  that  of  dower.  And  that  interest  was  not  in 
jeopardy  because,  first,  no  steps  had  been  taken  by  the  respon- 
dent looking  to  a  sale  of  the  lands  and,  second,  as  widow  she 
was  entitled  to  have  her  dx)wer  assigned  to  her  unburdened 
with  taxes  and  assessments  payable  out  of  her  husband's 
estate.  {IlarAsoii  v.  Pcch^  56  Barb.  251 ;  Taylor  v.  Bentleyj 
3  Redf.  34  ;  Smith  v.  Cornell,  19  J.  &  S.  354.)  The  plaintiff 
then  having  no  interest  in  the  premises  which  was  menaced 
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by  the  assessment,  upon  the  receipt  of  a  notice  that  interest 
would  be  charged  after  a  given  date,  voluntarily  paid  to  the 
treasurer  of  defendant  out  of  her  own  funds  the  amount  of 
the  assessment.  This  she  did  nearly  two  years  after  the  assess- 
ment had  been  made  and  with  full  knowledge  that  nothing 
had  been  done  t«iwards  opening  and  working  the  street. 
There  was  no  mistake  of  fact  and  "a  voluntary  payment 
made  under  a  mistake  of  law,  but  with  full  knowledge  of  the 
facts,  and  not  induced  by  any  fraud  or  improper  conduct  on 
the  part  of  the  payee  cannot  be  recalled.''  {SiUiman  v.  Wing^ 
7  Hill,  159  ;  Flynn  v.  Hurd,  118  K  Y.  19.) 

When  a  party  would  recover  back  taxes,  which  he  did  not 
pay  under  a  mistake  of  fact,  and  which  he  is  under  no  legal 
obligation  to  pay,  the  payment  must  be  compulsory.  (Dillon 
on  Mun.  Corp.  §  946 ;  McCrichxH  v.  Ciby  of  Pittshv/rgh^  88 
Penn.  St.  136  ',N.T.<&  H.  R.  R.  Co.  v.  Marsh,  1^  N.  Y.  308.) 

Tlie  rule  that  money  paid  under  a  mistake  of  law  cannot 
be  recovered  back  has  been  frequently  applied  where  the  pay- 
ment of  an  assessment,  illegal  and  void  on  its  face,  has  been 
made  without  coercion.  {Phdps  v.  Mayor ^  etc.,  112  N.  Y.  216.) 
The  plaintiff  was  under  no  legal  obligation  to  pay  the  assess- 
ment No  attempt  was  made  to  compel  payment  from  her. 
It  is  neither  claimed  nor  proven  that  her  action  was  induced 
by  a  mistake  of  fact  She  must,  therefore,  be  held  to  have  paid 
the  assessment  voluntarily,  and  consequently  bound  by  the 
rule  of  law  which  prevents  the  recovery  back  of  a  voluntary 
payment 

The  jucjgment  should  be  aflSrmed. 

All  concur  except  Bkadley,  J.,- not  sitting,  and  Haioht, 
J.,  not  voting. 

Judgment  affirmed 

SicKELs— Vol.  LXXVU.      '  37 
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Charles  B.  Evebson,  Respondent,  v.  R.   Nelson   Gerb  et 
ah,  Appellants. 

It  seems  a  special  guaranty  is  limited  to  the  person  to  whom  it  is  addressed 
and  may  not  be  assigned  until  a  right  of  action  has  arisen  thereon. 

In  an  action  upon  a  promissory  note  it  appeared  that  the  note  was 
indorsed  payable  to  J.  C.  &  Co.,  "or  order  "  and  delivered  to  that  firm, 
having  attached  to  it  a  guaranty,  signed  by  defendants,  which  recited 
that,  for  value  received  from  J.  C.  &  Co.,  they  guaranteed  to  said  firm  ^ 
payment  of  the  note.  Subsequently,  and  before  maturity,  J.  C.  &  Co. 
indorsed  and  transferred  the  note  to  plaintiff  **  without  recourse,"  and  at 
the  same  time  executed  and  delivered  an  assignment  thereof,  with  the 
guaranty  attached.  Held,  that  the  guaranty  was  general,  not  special 
and  personal  to  J.  C.  <&  Co.,  and  so,  was  assignable;  and  that  plaintift 
could  maintain  an  action  thereon. 

E.  N.  Bank  v.  Kaufinann  (93  N.  Y.  278),  distinguished. 

Reported  below,  40  Hun,  248. 

(Argued  June  27,  1890;  decided  October  7,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  20, 1886, 
which  reversed  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  on  trial  at  Circuit  and  granted  a 
new  trial. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

Louis  Marshall  for  appellants.  The  instrument  in  question 
is  a  special,  not  a  general  guai'anty.  (  Whitney  v.  Groot^  24 
Wend.  81 ;  BirJchead  v.  Brmmi^  5  Hill,  634 ;  Bams  v.  Bar- 
row,  61  N.  Y.  39',  Daniels  on  Neg.  Inst.  §  1768;  £  JV.  Bk. 
V.  Kavfmann,  93  N.  Y.  276.)  Such  a  guaranty  cannot, 
before  a  cause  of  action  has  occurred  thereto,  be  ti-ansferred 
or  assigned  to  a  third  person,  not  named  therein  or  included 
in  its  terms  in  such  a  manner  as  to  give  such  transferee  a  right 
of  action  thereon.  (Burge  on  Suretyship,  40 ;  Bams  v.  Bar- 
row, 61  N.  Y.  42 ;  Walsh  v.  Bailie^  10  Johns.  180  ;  Pmoyer 
V.  WaUon,  16  id.  100 ;  BirJchead  v.  Broion,  5  Hill,  634 ;  R 
N.  Ba7ik  V.  Kaufmann,  93  N.  Y.  273 ;  Tucker  v.  Blandva^ 
48  Hun,  439.) 
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Waters  dk  McLennan  for  respondent.  The  guaranty  in  this 
case  was  to  John  Grouse  &  Go.,  and  except  that  it  was  the  guar- 
anty attached  to  a  negotiable  promissory  note  it  may  be  said  to  be 
special  as  to  the  parties,  like  all  other  contracts  not  negotiable, 
but  not  otherwise.  It  was  assignable.  {StiUman  v.  Northrup^ 
109  N.  Y.  473.)  The  guaranty  was  so  general  that  it  required 
the  guarantors  to  see  that  the  promise  contained  in  the  note 
was  fulfilled  in  every  respect.  {J)orham  v.  Maurow^  2  N.  Y, 
543.)  The  guaranty  was  transferable.  {Claflin  v,  Ostrom^ 
54  N.  Y.  581 ;  People  v.  T.  G.  P.  19  Wend.  76 ;  Gode  Giv. 
Pro.  §  1916  ;  Zahriskie  v.  SmUJi,  13  K  Y.  322  ;  Byrshie  v. 
Wood,  24  id.  607,  612 ;  Field  v.  City  of  New  York,  1  Field's 
lu  B.  252.)  A  party  Is  entitled  to  the  aid  of  the  court  in 
enforcing  his  rights  after  a  contract  is  broken,  but  the  nature 
of  the  right  remains  the  same  so  far  as  its  assignable  qualities 
are  concerned.  {People  v,  T.  C.  P.,  19  Wend.  73 ;  Gode  Giv, 
Pro.  §  449;  Field  v.  May,  8  N.  Y.  179;  UaU  v.  City  of 
BuffalSy  2  Abb.  Gt.  App.  Dec  301 ;  Devlin  v.  Mayor,  etc,, 
50  How.  Pr.  3,  7;  Craig  v.  Perkins,  40  N.  Y.  181 ;  Jackson 
v.  Blodget,  1  Gow.  202 ;  Gould  v.  Ellery,  39  Barb.  163  : 
Cooper  V.  Derrick,  22  id.  516  ;  McLaren  v.  Watson,  26  Wend. 
425 ;  Crist  v.  Burlingame,  62  Barb.  351 ;  Gates  v.  McKee, 
13  N.  Y.  231 ;  Church  v.  Brirnn,  21  id.  319.) 

Haight,  J,  This  action  was  brought  to  recover  the  amount 
due  upon  a  promissory  note  guaranteed  by  the  defendant 

It  appeared  that  on  the  12th  day  of  February,  1884,  the 
Syracuse  .Iron  Works  executed  its  promissory  note  for 
$36,000,  payable  to  the  order  of  Gharles  E.  Hubbell,  treas- 
urer, twelve  months  after  date,  with  interest  at  six  per  cent 
per  annum,  payable  semi-annually ;  that  the  note  was  indorsed 
by  Charles  E.  Hubbell,  treasurer,  "  pay  John  Grouse  &  Go.  or 
order,"  and  delivered  to  them,  and  attached  thereto  was  the 
following  guaranty  signed  by  the  defendants:  "For  value 
received  of  John  Grouse  &  Go.,  we  do  hereby  guarantee  to 
said  John  Grouse  &  Go.  the  payment  of  the  note  hereto 
annexed,  made  by  the  Syracuse  Iron  Works,  for  $36,000. 
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Said  note  being  dated  February  12,  1884,  payable  twelve 
montlis  after  date  at  the  Merchants'  National  Bank  of  Syra- 
cuse, with  interest  at  six  per  cent  per  annum,  payable  semi- 
annually." Subsequently,  and  before  the  maturity  of  the 
note,  John  Grouse  &  Co.  indorsed  the  same  to  the  plaintiff 
"without  recourse,",  and  at  the  same  time  executed  and 
delivered  an  assignment  thereof,  together  with  the  written 
guaranty  attached  thereto.  The  trial  court  granted  a  nonsuit 
upon  the  following  grounds :  That  the  guaranty  sued  upon  is 
special,  personal  to  John  Grouse  &  Go.,  and  did  not  accrue 
to  the  benefit  of  the  plaintiff.  That  no  cause  of  action  had 
accrued  upon  the  guaranty  at  the  time  of  its  assignment,  and 
that  no  cause  of  action  thereon  was  or  could  be  assigned  to  the 
plaintiff.  That  John  Grouse  &  Go.  having  undertaken  to 
assign  the  guaranty  before  the  matmity  of  the  note,  the  plain- 
tiff acquired  no  riglit  thereunder  and  cannot  maintain  the 
action. 

The  later  propositions  are  involved  in  the  forme?,  so  that 
but  one  question  requires  discussion,  and  that  is  whether  the 
guaranty  sued  upon  is  special  and  personal  to  John  Grouse  & 
Go.,  or  is  to  be  regarded  as  a  general  guaranty  for  the  pay- 
ment of  the  note.  It  will  be  observed  that  the  guaranty  was 
executed  and  attached  to  the  note  at  the  same  time  that  it  was 
indorsed  and  delivered  to  John  Grouse  &  Go.  By  the  general 
rules  of  construction,  papers  thus  executed  and  delivered  are 
to  be  considered  together  as  one  instrument,  and  the  intention 
of  the  parties  determined  therefrom.  {McLaren  v.  Watsoriy 
26  Wend.  425 ;  Church  v.  Brown,  21  N.  Y.  315-319.) 

The  note  upon  which  the  guaranty  was  attached  was  nego- 
tiable, and  was  indorsed  payable  to  the  order  of  John  Grouse 
&  Go.  By  the  guaranty  the  defendant  xmdertook  to  pay  John 
Grouse  &  Go.  in  case  the  maker  did  not  pay  the  note  at  its 
maturity.  It  was  transferable  from  person  to  person  by 
indorsement.  No  trust  or  confidence  was  imposed  in  John 
Grouse  &  Go.,  and  it  consequently  appears  to  us  that  it  was 
the  intention  of  the  parties  to  undertake  to  pay  the  note  to 
them,  or  to  the  person  or  persons  to  whom  they  should  trans- 
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fer  it  {StiUma/ti  v.  Northrup,  109  K  Y.  473-481 ;  Craig  v. 
Parhisy  40  id.  181 ;  Claflin  v.  Ostrorriy  54  id.  581 ;  U.  BcmJc 
V.  Executors,  3  id.  203.) 

A  special  guaranty  is  limited  to  the  person  to  whom  it  is 
addressed,  and  usually  contemplates  a  trust  or  reposes  a  confi- 
dence in  such  person.  Such  a  guaranty  may  not  be  assignable 
until  a  right  of  action  has  arisen  thereon.  {E.  JV.  Bank  v. 
Eaufmann,  93  N.  Y.  273.) 

In  that  case  the  defendants  had  written  Bingliam  Brothers 
to  the  effect  that  any  draft  that  they  may  draw  on  A.  Feigel- 
fitock  of  their  city  they  guaranteed  to  be  paid  at  maturity 
Here  was  trust  and  confidence  reposed.  The  draft  or  drafts 
were  to  be  drawn  in  the  future,  and  as  contemplated  by  the 
parties  in  the  natural  course  of  their  business  transactions. 
But  in  the  case  at  bar  tlie  guaranty  was  attaclied  to  a  promis- 
sory note  previously  executed  and  delivered.  Its  amount  and 
time  of  payment  was  fixed.  The  defendants  undertook  to  pay 
if  the  maker  did  not,  and  it  could  make  no  difference  to  them 
whether  they- paid  to  John  Grouse  &  Co.  or  to  some  other 
person  to  whom  they  had  transferred  their  claim. 

We  consequently  are  of  the  opinion  that  tlie  order  of  the 
General  Term  should  be  affirmed  and  judgment  absolute 
ordered  for  the  plaintiff  upon  the  stipulation. 

All  concur  except  Follett,  Ch.  J.,  not  sitting. 

Order  afltened  and  judgment  accordingly. 


"William  Jex  et  al.,  Appellants,  "o.  Adolph  D.  Straus  et  al., 

Respondents. 

In  order  to  justify  a  recovery  of  damages  for  fraud  and  misrepresentation, 
it  must  appear  that  the  injury  complained  of  proceeded  so  directly  from 
the  wrongful  acts  that,  according  to  common  experience  and  the  usual 
course  of  events,  it  might,  under  the  particular  circumstances,  have 
reasonably  been  expected,  and  the  damages  must  be  its  natural  and 
proximate  consequence. 

Plaintiff's  complaint  alleged  in  substance  that  defendants  chartered  a 
vessel  for  the  use  of  D.  and  others,  who  were  engaged,  in  viola- 
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tion  of  the  neutrality  laws,  in  organizing  a  hostile  and  revolutionary 
enterprise  against  a  country  friendly  to  the  United  States,  and,  with 
knowledge  of  the  facts,  purchased  arms  and  ammunition  for  such 
unlawful  enterprise,  and  then,  by  means  of  false  and  fraudulent  rep- 
resentations that  D.  was  a  friend  about  to  visit  different  places  in 
Nicaraugua  on  a  pleasure  trip,  and  desired  a  letter  to  aid  him  in  pro- 
curing information  about  the  people  and  country,  induced  plaintiffs  to 
give  them  a  letter  introducing  D.  to  N.,  plaintiffs'  agent  at  Ck)m  island, 
which  letter  they  delivered  to  D.,  with  another  from  them  to  N.,  stating 
they  desired  him  to  furnish  provisions  and  supplies  for  said  vessel,  and 
they  would  honor  drafts  which  its  captain  was  authorized  to  draw  upon 
them;  that  D.,  on  his  arrival  at  Com  island,  presented  the  letter  to  N., 
and  subsequently  the  captain  of  said  vessel,  "by  concealing  his  true 
character,  or  by  threats  or  fraud,"  procured  from  K.  certain  moneys 
and  supplies  belonging  to  plaintiffs,  for  which  they  had  not  been  paid ; 
that  D.  landed  at  Com  island  and,  with  his  followers,  "  unlawfully  and 
improperly  entered  plaintiffs'  buildings  and  property  there;"  that  a 
naval  officer  of  the  United  States,  unjustly  suspecting  that  plaintiffs 
were  lending  aid  to  the  unlaw^ful  enterprise,  forcibly  entered  upon  their 
premises,  seized  one  of  their  vessels,  interrupted  their  business  and 
injured  their  credit.  On  demurrer  to  the  complaint,  held,  that  it  failed 
to  set  forth  a  cause  of  action;  that  there  was  no  relation  of  cause  and 
edect  between  the  letter  of  introduction  and  the  acts  resulting  in  loss. 
Reported  below,  23  J.  &  S.  52. 

(Argued  June  26,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  1,  1887,  which  affirmed  an  interlocutory  judgment 
sustaining  a  demurrer  to  plaintiffs'  complaint. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  caused  by  fraudulent  misrepresentation. 

The  complaint  alleged  in  substance  the  following  facts : 
Plaintiffs,  for  some  years  prior  to  June  30, 1886,  were  engaged  in 
trade  between  the  city  of  New  York  and  the  Central  American 
states  and  owned  various  warehouses  and  other  propertj'  at 
Corn  island,  within  the  jurisdiction  of  the  Mosquito  govern- 
ment, at  which  point  one  Nelson  was  their  agent.  December 
14, 1885,  the  defendants,  who  were  then  merchants  in  the  city 
of  New  York,  applied  to  plaintiffs  for  a  letter  to  their  said 
agent  introducing  one  Emilio  Delgado ;  they  represented  to 
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the  plaintiflFs  that  said  Delgado  was  a  friend,  unacquainted 
with  Central  America,  who  was  about  to  visit  different  places 
in  Nicaraugua  on  a  pleasure  trip  and  desired  the  letter  to  aid 
him  in  obtaining  information  about  the  people  and  country. 
Relying  on  these  representations  and  having  no  suspicion  of 
the  real  character  or  purpose  of  Delgado,  the  plaintiffs  gave 
them  a  letter  introducing  hiiii  to  said  Nelson.  The  defendants, 
however,  knew  at  the  time  that  said  Delgado  was  not  a  stranger 
visiting  the  country  for  the  lirct  time,  ancf  that  he  was  an  inti- 
mate friend  and  associate  of  Marco  Aurilio  Soto,  ex-president 
of  Spanish  Honduras,  who  was  tlien  organizing  a  hostile  and 
revolutionary  expedition  against  that  government  The  defend- 
ants also  concealed  from  the  plaintiffs  the  fact  that  they  had 
chartered  a  vessel,  known  as  the  ''  City  of  Mexico,"  for  the  use 
of  said  Soto  and  Delgado,  and  that  they  had  purchased  arms 
and  ammunition  for  them  in  their  revolutionary  designs,  well 
knowing  that  the  plaintiffs  would  have  refused  to  ^ve  said 
letter  if  they  had  known  of  the  defendants'  purpose  in  obtain- 
ing it.  The  defendants,  without  the  knowledge  or  authority 
of  the  plaintiffs,  also  wrote  a  letter  to  said  Nelson,  stating  that 
they  had  instnicted  their  agents  at  Kingston,  Jamaica,  to  ship 
some  goods  to  him,  and  requesting  him  to  hold  them  subject  to  the 
disposition  of  said  Delgado,  and  to  carry  out  all  his  instnictions 
as  to  the  re-shipment  of  the  same  per  the  "  City  of  Mexico," 
or  otherwise.  The  defendants  further  stated  in  their  letter  to 
Nelson  that  they  desired  him  to  furnish  provisions  and  supplies 
to  said  vessel,  and  that  they  would  honor  the  drafts  which 
they  had  authorized  her  captain  to  draw  upon  them  for  all  of 
her  expenses.  They  delivered  both  of  the  letters  to  Delgado, 
who  sailed  from  New  York  on  the  "  City  of  Mexico  "  Decem- 
ber ^1,  1885.  Some  time  before,  the  defendants,  acting  as  the 
agents  of  Soto  and  Delgado,  and  knowing  the  unlawful  char- 
acter of  their  enterprise,  had  purchased  an  armament  for  said 
vessel,  and  had  attempted  to  ship  the  same  thereon,  but  were 
prevented  by  the  vigilance  of  the  custom-house  authorities  at 
New  York.  Thereupon  they  shipped  the  arms  to  Kingston 
for  transhipment  on  their  arrival  at  that  port  to  Com  island. 
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where  they  were  to  be  put  on  board  the  "  City  of  Mexico." 
They  intended  to  employ  the  plaintiffs  and  their  SLf^nt  Nelson 
in  the  execntion  of  tliis  plan,  and  for  that  purpose  procured 
the  letter  of  introduction  and  wrote  to  Nelson,  as  aforesaid. 
On  the  arrival  of  Delgado  at  Com  island,  January  22,  1886, 
he  presented  both  of  the  letters  to  Nelson,  and  subsequently 
the  captain  of  said  vessel,  "  by  concealing  her  true  character, 
or  by  threats  or  fraud,"  procured  from  him,  for  her  use,  cer- 
tain moneys  and  Aipplies  belonging  to  the  plaintiffs  of  the 
value  of  $300,  no  part  of  which  has  been  paid.  Mr.  Nelson 
was  not  authorized  to  furnish  supplies  or  money  "  to  any  such 
vessel,"  and  the  same  "were  procured  ^-  *  *  through  fraud;  *" 
he  had  no  knowledge  of  the  contemplated  expedition  until  after 
the  arrival  of  Delgado  at  Com  island,  and  *'  at  no  time  did  he 
participate  therein  or  lend  any  aid  thereto."  While  the  "  City 
of  Mexico  "  remained  at  Com  island  awaiting  the  arrival  of 
the  arms  from  Jamaica,  the  said  Delgado  and  the  captain  and 
others  from  the  crew  and  partially  anned  force  on  board  said 
vessel,  "  unlawfully  and  improperly  entered  plaintiffs'  build- 
ings and  property,  held  meetings  and  made  public  speeches, 
in  which  said  Delgado  an<l  others  announced  their  intention 
of  proceeding  with  said  steamship  to  land  an  armed  force 
upon  the  soil  of  Spanish  Honduras,  in  order  to  overthrow  her 
government."  The  arms,  however,  did  not  reach  Nelson,  as, 
upon  their  arrival  at  Kingston,  they  were  shipped  back  to 
New  York  by  the  British  authorities  at  that  place.  Thereupon, 
about  January  20,  1886,  the  defendants  caused  them  to  be 
again  shipped  from  New  York  upon  the  steamer  "  Fram,"  to 
be  delivered  by  her  to  the  "  City  of  Mexico,"  and,  without  the 
knowledge  of  the  plaintiffs,  wrote  Nelson  to  that  effect,  and 
that  the  goods  would  be  consigned  to  him,  and  requesting  him 
to  re-ship  them  on  the  "  City  of  Mexico."  In  the  meantime, 
Delgado  had  applied  to  Nelson  for  a  schooner  of  the  plaintiffs 
so  as  to  send  to  Kingston  for  the  arms,  but  his  request  was 
refused,  and  upon  learning  that  the  anns  were  not  at  KingstoiL, 
he  sailed  to  San  Andreas  island  with  the  "  City  of  Mexico," 
which  soon  after  was  captured  by  the  United  States  navy  and 
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condemned  by  the  United  States  Admiralty  Court  to  be  sold  for 
violating  the  neutrality  statutes.  (U.  S.  R.  S.  §§  5281-5291.) 
Shortly  after  the  departure  of  tlie  "  City  of  Mexico "  from 
Com  island  two  ships  of  war  of  the  United  States  arrived  at 
that  place,  and  the  commander,  on  learning  that  Delgado 
brought  letters  from  New  York  to  Nelson,  and  that  the  anne 
were  to  have  been  shipped  from  Kingston,  consigned  to  him, 
assumed  that  the  plaintiffs  or  their  agent  had  some  connection 
with  the  illegal  expedition  and  forcibly  entered  upon  plaintiffs' 
premises,  searched  them  and  took  temporary  possession  of  the 
schooner  "  Transport,"  belonging  to  them,  and  thereby  inter- 
rupted their  business,  subjected  them  to  unjust  suspicions  and 
greatly  injured  their  credit.  Upon  becoming  satisfied  of  their 
innocence,  however,  the  commander  released  their  vessel  and 
property  and  withdrew  from  Com  island.  The  plaintiffs  fur- 
ther allege  that  the  injuries  to  which  they  were  thus  subjected 
were  caused  solely  by  the  fraudulent  statements  and  acts  of  the 
defendants ;  that  they  were  ignorant  of  the  facts  at  the  time 
they  gave  the  letter  of  introduction,  and  that  by  reason  of  the 
premises  they  have  sustained  damages  to  the  amount  of  $10,000. 
The  defendants  demurred  to  t-ie  complaint  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  because  pretended  causes  of  action  are  improperly 
joined  therein  in  that  an  alleged  cause  of  action  for  fraud  and 
false  representations  are  joined  with  an  alleged  cause  of  action 
for  trespass  to  real  property. 

J.  Hampden  Dmtgherty  for  appellants.  Under  our  system 
of  pleading  it  is  sufficient  to  set  forth  in  the  complaint  a  con- 
cise statement  of  the  facts  constituting  the  plaintiffs'  claim. 
(Code  Civ.  Pro.  §  431.)  The  complaint  states  a  cause  of 
action.  (Code  Civ.  Pro.  §  490 ;  Carter*  v.  Kemp^  40  Ilun, 
250;  F.  F.  Im.  Co.  v.  Baldwin,  37  N.  Y.  648;  Nellis  v. 
Deforest,  16  Barb.  61 ;  Dodge  v.  Colhy,  108  K  Y.  445.)  The 
defendants  are  liable  in  trover  for  the  fraudulent  conversion 
of  the  provisions  and  supplies  which  they,  through  the  agency 
of  the  captain  of  the  "  City  of  Mexico,"  procured  from  the 
SicKELs— Vol.  LXXYIL        38 


298  Jbx  et  al.  V.  Straus  et  al,  [OcL^ 

Statement  of  case. 


plaintiffs'  agent  at  Corn  island.  {Cosgrove  v.  Ogden^  49  N.  Y. 
255  ;  0ch8cn8tein  v.  Shapley^  85  id.  220 ;  MoU  v.  C.  I.  Co.y 
73  id.  543  ;  Mayer  v.  Dmn^  115  id  561 ;  People  v.  Tweedy  5 
Hun,  382 ;  Cuyler  v.  McCwrtney,  40  N.  Y.  221 ;  R.  P,  A. 
Go.  V.  Warner,  1  Wkly.  Dig.  204;  62  N.  Y.  651;  Day  v. 
Woodworth,  13  How.  Pr.  362,  371 ;  Barry  v.  Edmunds,  116 
U.  S.  550 ;  WUde  v.  Hexter,  50  Barb.  448 ;  Cook  v.  EUis^  6 
Hill,  446 ;  Sedg.  on  Dam.  [5th  ed.]  517,  534 ;  Hamilton  v.  T. 
A.R.B,  Co.,  53  N.  Y.  28;  Lane  v.  Wilcox,  55  Barb.  615  ; 
Field  on  Dam.  §  2.)  The  defendants  constructively  com- 
mitted a  trespass  upon  the  property  of  the  plaintiffs  at  Com 
island.  They  were  not  direct  trespassers,  but  they  are,  never- 
theless, liable  in  case  for  the  trespass  committed  by  those  whom 
tliey  authorized  to  visit  plaintiffs'  premises  for  the  purpose  of 
decoying  Kelson  and  making  him  their  confederate.  (1  Chitty 
on  PI.  142,  145 ;  Davis  v.  Newhlrh  5  Den.  92,  95 ;  Mor- 
gan V.  Varick,  8  Wend.  587  ;  WaU  v.  Oshorn,  12  id.  39 ;  Blake 
V.  Jerome,  14  Johns.  406  ;  Ouilk  v.  Swan,  19  id.  381 ;  Smith 
V.  Felt,  50  Barb.  612 ;  Pereival  v.  Ilickey,  18  Johns.  257.) 
If  it  were  possible  to  consider  the  complaint  as  stating  two 
causes  of  action,  they  are  not  the  causes  of  action  which  the 
defendants  claim  are  improperly  joined.;  certainly  no  claim  is 
made  for  trespass  to  real  property.  (1  Chitty  on  PL  142; 
Code  Civ.  Pro.  §  490  ;  BeUnger  v.  Sweet,  1  Abb.  [X.  C]  263, 
note  ;  People  v.  Tweed,  5  Hun,  352  ;  63  N.  Y.  194.)  The 
other  injuries  sustained  by  the  plaintiffs  are  the  proximate 
result  of  the  defendants'  tortious  act.  (Field  on  Dam.  §  32  ; 
2lcAfee  V.  Crofford,  13  How.  [U.  S.]  447  ;  Ins.  Co.  v.  Tweed, 
7  A\^all.  44,  46,  47,  52;  Guille  v.  Swan,  19  Johns.  381 ;  Van- 
denburgh  v.  Truax,  4  Den.  404 ;  1  Addison  on  Torts,  6 ;  Scott 
V.  Shepherd,  2  W.  Bl.  892 ;  Kellogg  v.  C.  cfe  iV".  W:B.  Co..  26 
Wis.  223;  Txmery  v.  M.  li.  Co.,  99  N.  Y.  158;  Ryan  v.  xY. 
Y.  C  R.  R.  Co..  35  id.  210  ;  0'^^eill  v.  ^\  T.,  O.  cfe  W.  R.  R. 
Co.,  115  id.  585 ;  Hill  v.  iV".  R.  Co.,  9  B.  &  S.  303 ;  PoUett 
V.  Long,  56  N.  Y.  200;  BlewiU  v.  Hill,  13  East.  14;  Sedg. 
on  Dam.  50.)  It  cannot  be  justly  contended  that  the  action 
of  the  United  States  naval  officers  was  not  the  natural  conse- 
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qnence  of  the  defendarjB'  conduct.  J(^17.  JS.  v.  Malek  Adhdy 
2  How.  [U.  S.]  210 ;  V.  S,  v.  Smith.  6  Wheat  153 ;  U.  S.  v. 
Holmes,  Id.  412 ;  The  Ambrose  Lights  25  Fed.  Kep.  408  ;  U. 
S.  E.  S.  §§  4293-4298 ;  The  Mariana  Flora,  U  Wheat.  40 ; 
Naval  Kegulafions  [1876],  chap.  20,  §  18;  The  Palntyra,  12 
Wheat  1 ;  r.  S.  R.  S.  §§  970,  5287  ;  U,  S.  v.  Ilogan,  18  Fed. 
R^p.  529;  Stacey  v.  Fm^nj,  97  U.  S.  642,  646;  Locke  v.  U. 
S.,  7  Cranch.  339 ;  Stoughton  v.  Dimlck,  3  Blatchf.  356,  358 ; 
The  City  of  Mexico,  25  Fed.  Rep.  924.)  The  argument  of 
the  defendants'  counsel  that  these  officers  exceeded  their 
powers  in  entering  upon  plaintiffs'  property  situated  in  a 
foreign  jurisdiction,  is  untenaUle.  (1  Kent's  Comm.  121 ;  2^i^ 
SirWUUam  Peel,  5  Wall.  517;  The  Adela,  6  id.  266;  The 
Purisbna  Concepcimi,  60  Rob.  45.) 

IF.  W,  MacFarland  for  respondents.  The  complaint  fails' 
to  show  any  legal  relation  between  the  letter  of  introduction 
and  the  events  alleged  to  have  followed.  {Cook  v.  Warreiiy 
88  K  Y.  40;  Clark  v.  Dilloii,  97  id.  370;  Ilannsan 
V.  Nixon,  9  Pet.  483 ;  Bradley  v.  Con.ver8e,  4  Clif.  365  ; 
Uutchins  V.  Hntehins,  7  Hill,  104.)  The  complaint  must 
show  that  the  plaintiffs  have  sustained  pecuniary  damages, 
and  that  the  fraud  or  wrong  complained  of  was  the  natural, 
direct  and  reasonable  cause  of  damage.  This  complai^it  does 
not  comply  with  the  rule.  {Crain  v.  Petrie^  6  HiU,  522; 
Knight  V.  Wilcou^,  14  N.  Y.  416  ;  Lynch  v.  Knight,  9  II.  L. 
Cas.  577 ;  Moore  v.  Meagher,  1  Taunt.  39 ;  1  Smith's  L.  C. 
482,  486  ;  Vicars  v.  Wilcox,  8  Ea^t.  1 ;  2  Smith's  L.  C.  484  ; 
Collins  V.  Cave,  4  II.  ife  N.  225  ;  6  id.  131 ;  Moore  v.  Adams, 
2  Chitt}',  198  ;  Anthmiy  v.  Slade,  11  Mete.  298  ;  Ward  v. 
Weeks,  7  Ring.  211 ;  Ilovey  v.  Felion,  11  C.  B.  [N.  S.]  142; 
Boyce  v.  Bailiffe,  1  Comp.  58 ;  Brawn  v.  Cummings,  7  Allen, 
507;  Chidsey  v.  Canton,  17  Conn.  475  ;  Fames  v.  N.  F,  W. 
Co.,  11  Mete.  370 ;  Ilictchins  v.  Uutchins,  7  Hill,  104 ;  Alsop 
V.  Alsop,  5  H.  &  N.  534 ;  Kelly  v.  Partington,  5  B.  &  A. 
645;  Hoadleyy.  T  Co.,  115  Mass.  304;  Patch  v.  City  of 
Covington,   17   B.   Mon.   722;  Ashley  v.  Harrison,  Peake, 
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194.)  There  does  not  appear  to  have  been  anytliing,  on 
general  principles,  unlawful  in  the  enterprise  in  which  Delgado 
was  engaged.  (Hall  on  Inter.  Law,  79,  80,  555,  564,  566, 
568,  571,  572i  §§  24,  208 ;   U.  &  t.  Qjtimcy,  6  Pet.  445.) 

Vann,  J.  According  to  the  ooiijjdmnt,  such  pecuniary 
damages  as  the  plaintiffs  sustained  wm^e  caused  by  the  follow- 
ing acts  only,  to  wit :  (1)  The  captain  of  the  "  City  of  Mexico  " 
*'by  concealment  of  her  true  character,  or  by  threats  or 
fraud,"  procured  from  the  agent  of  the  plaintiffs  certain 
money  and  supplies  belonging  to  them,  for  which  they  have 
not  been  paid.  (2)  General  Delgado  landed  at  Corn  island 
from  said  vessel  with  certain  of  his  followers  and  "  unlawfully 
and  improperly  entered  plaintiffs'  buildings  and  property," 
where  they  held  meetings  and  made  speeches,  announcing 
their  intention  of  overthrowing  by  armed  force  a  government 
friendly  to  the  United  States.  (3)  A  naval  oflBcer  of  the 
United  States,  unjustly  suspecting  that  the  plaintiffs  were 
lending  aid  to  the  violation  of  our  neutrality  laws,  forcibly 
entered  upon  their  premises,  seized  one  of  their  schooners, 
interrupted  their  business  and  thus  injured  their  credit. 

Unless  the  defendants  are  legally  responsible  for  one  or 
more  of  these  acts,  it  is  obvious  that  the  complaint  sets  fortli 
no  cause  of  action  against  them.  It  is  not  alleged  that  they 
ever  authorized,  promoted  or  even  contemplated  any  of  said 
acts  or  that  they,  either  directly  or  indirectly,  ratified  or 
Approved  of  them.  They  were  engaged  as  merchants  in  aid- 
ing General  Delgado  in  organizing  his  expedition  by  pur- 
chasing and  transporting  arms  and  munitions  of  war  for  him, 
but  they  did  not  authorize  the  captain  of  the  "  City  of 
Mexico "  to  make  threats  or  practice  fraud  in  order  to  pro- 
cure supplies  for  that  vessel  nor  instigate  the  trespass  com- 
mitted upon  private  property  It  is  true  that  they  requested 
the  agent  of  the  plaintiffs  to  sell  supplies  to  the  vessel  and 
agreed  to  honor  the  drafts  drawn  in  payment  If  the  action 
were  on  contract  there  might  be  a  recovery  for  the  amount 
contracted  for,  but  it  proceeds  in  tort  and  seeks  to  recover  for 
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fraud  and  unlawful  violence.  Certain  representations  of  the 
defendants  to  the  plaintiffs,  made  with  knowledge  of,  but 
without  disclosing  certain  facts,  are  all  that  the  complaint  has 
to  rest  upon,  and  unless  it  shows  a  logical  connection  between 
those  representations  and  the  acts  that  resulted  in  pecuniary 
loss,  there  is  no  cause  of  action  alleged.  What  were  the 
representations?  The  defendants,  knowing  and  concealing 
the  hostile  purpose  of  General  Delgado,  falsely  represented 
him  as  an  ordinary  traveler  about  to  visit  Central  America 
and  desiring  a  letter  of  inti-oduction  to  the  agent  of  the  plain- 
tiffs, to  aid  him  in  getting  information  about  the  people  and 
country.  The  letter  was  thus  procured  and  the  force  of  the 
representations  ended  in  the  letter,  which  thence-forward  was 
the  only  link  connecting  the  representations  with  the  acts 
resulting  in  injury  to  the  plaintiffs.  The  contents  of  the 
letter  are  not  set  forth,  but  as  it  is  characterized  sa  a  letter  of 
introduction,  presumptively  it  simply  made  General  Delgado 
acquainted  with  Mr,  Nelson  without  accrediting  or  recom- 
mending him.  "What  connection  could  such  a  letter  have 
with  the  subsequent  acts  of  the  captain  of  the  steamship  in 
procuring  supplies  by  threats  and  fraud,  or  of  General 
Delgado  in  trespassing  upon  property  of  the  plaintiffs  or  with 
the  unwarrante,d  proceedings  of  the  naval  officer  ?  Clearly 
there  was  no  relation  of  cause  and  effect  between  the  letter 
and  the  acts  resulting  in  loss,  yet  unless  the  damages  sought 
to  be  recovered  are  "  the  legal  and  natural  consequence  of  the 
wrong  complained  of,  proceeding  exclusively  from  that  and 
not  from  the  improper  act  of  a  third  party  induced  thereby," 
there  can  be  no  recovery.     {Grain  v.  Petrie,  6  Hill,  522.) 

The  law  requires  that  the  injury  must  proceed  so  directly 
from  the  wrongful  act  that  according  to  common  experience 
and  the  usual  course  of  events  it  might,  under  the  particular 
circumstances,  have  reasonably  been  expected.  (1  SutherL  on 
Dam.  21 ;  1  Sedg.  on  Dam.  90 ;  2  Greenl.  on  Ev.  §  256 ; 
1  Addison  on  Torts,  6 ;  liyan  v.  iT.  T.  0.  B.  R,  Co.,  35  N.  Y. 
210 ;  Knigkt  v.  Wilcox^  14  id.  413, 416 ;  Hutchins  v.  Hutchina^ 
7  Hill,  104;  Lynch  v.  Knight,  9  H.  L.  Cas.  577.) 
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To  justify  the  recovery  of  damages,  they  must  be  the  natural 
and  proximate  consequence  of  the  act  complained  of.  (Id.) 
These  principles  are  elementary  and  when  applied  to  the  facts 
of  tliis  case  show  that,  however  reprehensible  in  morals  the 
conduct  of  the  defendants  may  have  been,  it  aflEorded  the 
plaintife  no  basis  for  legal  redress.  • 

The  letters  written  by  the  defendants  to  Mr,  Nelson,  con- 
tained no  misrepresentation,  and  even  when  considered  in 
connection  with  the  letter  of  introduction  add  nothing  to  its 
force  and  lend  no  strength  to  the  plaintiffs'  case. 

We  think  that  the  complaint  fails  to  set  forth  a  cause  of 
action  against  the  defendants,  and  that  the  demurrer  was 
properly  sustained  by  the  courts  below. 

The  judgment  should  be  affirmed,  with  leave  to  the  plaintiflEs 
to  amend  upon  payment  of  costs. 

All  concur. 

Judgment  affirmed. 


Chasles  a.  Edwabds,  Respondent,  v.  Alexandkk  MoLean, 

Appellant. 

Where,  after  the  execution  of  a  lease  of  a  dweUing-house  for  a  term  to 
commence  in  the  future,  and  shortly  before  the  commencement  of  the 
term,  a  person  residing  therein  was  taken  sick  with  an  infectious  dis- 
ease, and  consequently  it  would  not  have  been  safe  or  prudent  to  take 
young  children  into  the  house  at  the  beginning  of  the  term,  held,  that 
this  did  not,  in  the  absence  of  an  express  covenant  that  the  premises 
would  remain  free  from  infectious  disease,  authorize  the  lessee  to  sur- 
render the  lease,  or  relieve  him  from  liability  to  pay  the  rent  reserved. 

Also  held,  that  the  provisions  of  the  statute  relieving  the  lessee  of  a  build- 
ing from  liability  to  pay  rent  when,  without  fault  on  his  part,  the 
building  is  destroyed  or  so  injured  "as  to  render  it  untenantable  or 
unfit  for  occupancy  "  (Chap.  345,  Laws  of  1860)  had  no  application,  as 
there  was  no  such  destruction  or  injury  as  is  contemplated  by  the  act. 

The  lease  was  executed  in  duplicate;  the  one  retained  by  plaintiff  cc«i- 
tained  this  clause:  ''  The  said  dwelling  to  be  furnished  substantially  as 
it  is  now,  but  more  particularly  described  in  a  certain  inventory  which 
is  to  accompany  and  form  a  part  of  this  lease."  In  the  one  delivered  to 
defendant  the  word  "  substantially  "  w^as  omitted.    At  the  time  of  the 
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execution  and  deliveiry  of  the  lease  the  premises  were  occupied  by  one 
F.,  who  had  in  his  possession  the  inventory  referred  to.  When  he 
removed  he  took  with  him  a  piano,  mantel  ornaments  and  a  few  articles 
of  furniture  which  belonged  to  him.  Defendant  was  informed  before 
he  received  the  lease  that  F.  owned  the  ornaments  and  some  articles 
of  fiuniture.  In  an  action  to  recover  the  rent  reserved  the  court  sub- 
ittitted  to  the  Jury  the  question  as  to  whether  there  was  a  material 
diminution  of  the  furniture  in  the  house  when  the  lease  was  executed. 
Held,  that  it  was  evidently  the' intent  of  the  parties  to  lease  only  the 
furniture  belonging  to  the  house;  and  in  view  of  the  facts  and  of  defend- 
ant's knowledge  that  F.  owned  some  of  the  furniture,  and  also  that  the 
means  were  at  hand  from  which  he  could  readily  have  determined  the 
precise  articles,  there  was  no  breach  of  contract,  and  defendant  had  no 
cause  of  complaint  because  of  the  submission  of  the  question  to  the  jury. 

Smith  V.  MarrahU  (11  M,  &  W.  5);  HaH  v.  Windwr  (13  id.  08);  WiUon  v. 
IIaXUm(\j.  R.  [2 Ex.  Div.]  886),  distinguished. 

Keported  below,  28  J,  &  8.  126. 

(Argued  June  19,  18»0;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
November  21,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  aflBrmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Calvin  Frost  for  appellant.  The  defendant  is  bound  only 
by  the  lease  delivered  to  him.  (2  Pare,  on  Cont.  18,  19.) 
The  contract  was  entire.  (2  Pars,  on  Cont  163 ;  RoherU  v. 
BeaMy^  2  Penn.  63 ;  ChampUn  v.  JRoioley,  13  Wend.  258 ; 
Mead  v.  DeGolyer,  16  id.  632 ;  Paige  v.  Ott,  5  Den.  632.) 
The  court  should  have  permitted  evidence  of  the  nature  of 
the  infection  in  the  house.  ( Wood  v.  HubheU^  10  N.  Y.  487 ; 
Cleaves  v.  WiUougKhy^  7  Hill,  83 ;  Meeks  v.  Eing^  51  Hun, 
329 ;  McGashcm  v.  TaUmadge,  37  Barb.  315.)  While  it  may 
be  conceded  that,  as  a  general  nile,  a  covenant  in  a  lease  will 
not  be  implied ;  that  the  demised  premises  are  fit  for  occupa- 
tion, or  for  the  purposes  for  which  they  were  hired,  an  excep- 
tion exists  in  the  case  of  a  furnished  house,  hired  fqr  temporary 


304  Edwards  v.  McLean.  [Oct., 

Opinion  of  the  Court,  per  Haight,  J. 


use  —  such  as  a  summer  residence.  (Smith  v,  Ma/rraJble^  1 
Car.  &  M.  479 ;  11  M  &  W.  5 ;  HaH  v.  Wind^,  12  id.  63; 
Sxitton  V.  Te^npU,  Id.  42 ;  Wihon  v.  HaUm,  L.  Si.  [2  Ex. 
Div.]  336 ;  Chadwick  v.  Woodioorth,  13  Abb.  [N.  C.J  351, 
353 ;  Woodf .  on  Landl.  &  Ten.  173 ;  Vaughn,  118 ;  U.  S.  v. 
Bostwwk,  94  U.  S.  53,  65,  66 ;  PoweU  v.  Chester,  52  L.  T.  722.) 

Walter  Edwards  for  respondent.  The  lease  of  the  demised 
premises  contained  no  covenant  on  the  part  ot  the  plaintiff 
except  that  defendant  might  peaceably  and  quietly  have  and 
enjoy  the  demised  premises.  It  is  tlie  settled  law  in  this 
state  that  m  the  absence  of  any  covenant  €w  to  the  fitness 
of  the  premises  for  occupation  as  a  dwelling,  no  covenant 
of  the  lessor  can  be  implied  on  that  subject.  {FranTdin 
v.  Broion,  22  J.  &  S.  474 ;  Jafe  v.  Hearteau,  56  K  Y.  398  ; 
Cleves  V.  WilUmghby,  7  Hill,  83;  O'Brien  v.  CapweU^  69 
Barb,  497;  Edwards  v.  Ha/rlem  R.  R.  Co.,  98  K  Y.  245.) 
Defendant's  contention  that  the  court  should  have  allowed 
evidence  of  infection  by  scarlet  fever  is  not  well  founded. 
{Cesar  v.  Karutz,  60  N.  Y.  229.) 

Haioht,  J.  This  action  was  brought  to  recover  the  rent 
alleged  to  be  due  and  owing  upon  a  lease  of  a  dwelling-houfie 
at  Morristown,  New  Jersey. 

It  appears  that  on  the  28th  day  of  March,  1885,  the  plain- 
tiff leased  to  the  defendant  a  furnished  house  for  the  period 
of  four  months  from  the  1st  day  of  June,  1885,  for  the  sum 
of  $800.  The  lease  was  in  writing,  executed  in  duplicate^ 
one  of  which  was  retained  by  the  plaintiff  and  the  other  deliv- 
ered to  the  defendant.  They  were  alike  in  all  respects  with 
one  exception.  The  one  which  was  retained  by  the  plaintiff 
contained  the  following  clause  :  "  The  said  dwelling  to  be  fur- 
nished substantially  as  it  is  now,  but  more  particularly  described 
in  a  certain  inventory  which  is  to  accompany  and  form  a  part 
of  this  lease."  Wliilst  in  the  one  which  was  delivered  to  the 
defendant  the  word  "  substantially  "  was  omitted.  At  the  time 
the  lease  was  executed  and  delivered,  the  premises  were  occu- 
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pied  by  a  tenant  by  the  name  of  Fuller,  whose  tenn  was  to 
expire  on  tlie  fifteenth  day  of  May  thereafter.  In  the  mean- 
time one  of  Jiis  children  was  stricken  witli  scarlet  fever,  and 
he  remained  in  possession  of  the  premises  until  the  twenty- 
e^ond  of  May,  at  which  time  he  removed  therefrom.  The 
detendant,  on  learning  that  Fuller's  child  was  sick  with  scarlet 
fever,  returned  his  lease  to  the  plaintiff,  with  a  notice  that  a 
disease  of  an  infectious  nature  existed  upon  the  premises  and 
that  consequently  he  sunfendered  the  lease.  The  plaintiil 
immediately  returned  the  lease  to  tlie  defendant  with  a  notice 
that  he  refused  to  accept  the  surrender.  The  defendant 
refused  to  enter  into  the  possession  of  the  premises,  or  to  pay 
rent  as  it  became  due  according  to  the  terms  of  the  lease. 
The  tenant  Fuller,  when  he  moved  from  the  premises,  took 
with  him  a  piano,  some  willow  chairs,  mantel  ornaments,  one 
or  two  lamps,  a  child's  crib,  a  pair  of  portieres  which  had 
been  hung  up  in  the  place  of  others  at  the  time  he  took  the 
house.  The  property  so  taken  hy  Fuller  belonged  to  him  and 
was  not  a  part  of  the  furniture  which  belonged  with  the  house. 
Upon  the  trial,  the  defendant  claimed  that  the  removal  of  this 
property  by  Fuller  from  the  premises  operated  as  a  breach  of 
the  lea«e  on  the  part  of  the  plaintiff,  and  that  the  court  should 
have  dismissed  the  complaint  It  appears,  however,  that 
before  concluding  the  contract  for  the  lease  of  the  house,  he 
visited  the  premises  in  company  with  one  Johnson,  an  agent 
for  the  plaintiff,  and  that  he  knew  of  the  fact  that  Fuller  was 
then  occupying  the  premises.  He  concedes  that  he  wap 
informed  by  one  of  the  sei*vants  that  Fuller  owned  "  the  omar 
ments  and  some  little  things,"  and  Johnson,  who  was  sworn  as 
a  witness  on  behalf  of  the  defendant,  testified  that  he  thinks 
he  said  to  tte  defendant  at  the  time  that  some  of  the  furniture 
belonged  to  Fuller.  The  court  submitted  to  the  jury  the 
question  as  to  whether  there  was  a  material  diminution  of  the 
furniture  that  was  in  tlie  house  at  the  time  the  lease  was  exe- 
cuted and  delivered,  and  upon  this  issue  the  verdict  was  in 
favor  of  the  plaintiff.  It  is  quite  evident  tliat  the  parties 
intended  to  lease  only  the  furniture  that  belonged  with  the 
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house.  It  can  hardly  be  claimed  that  it  was  within  the  con- 
templation of  the  parties  that  that  which  belonged  to  the 
tenant  Fuller  was  to  remain  after  the  expiration  of  his  temi. 
It  is  the  duty  of  the  court  to  construe  the  provisions  of  the 
lease  in  tne  light  of  the  surrounding  circumstances  under 
which  it  was  executed.  There  was  an  inventory  which,  under 
the  term  of  the  lease,  was  to  accompany  it  and  fonn  a  part 
thereof.  At  the  time  the  lease  was  executed,  it  was  said  that 
this  inventory  was  in  the  possession  of  the  tenant  Fuller. 
The  inventory  was  not  received  in  evidence  and  does  not 
appear  to  have  been  called  for  l)y  the  defendant.  In  view  of 
these  facts,  together  with  the  fact  that  the  defendant  knew 
that  the  tenant  Fuller  owned  some  of  the  furniture  and  tliat 
the  means  were  readily  at  liand  from  which  he  could  liave 
determined  the  precise  articles  upon  inquiry,  it  appears  to  us 
tlat  there  was  no  breach  of  contract  on  the  part  of  the  plain- 
tiff, and  that  the  defendant  has  no  cause  of  complaint  at  the 
submission  of  this  question  to  the  jury. 

Perhaps  a  more  serious  question  arises  over  the  rejection  of 
the  evidence  of  Dr.  Baldwin  as  to  whether  it  would  be  proper 
to  take  young  children  into  a  house  on  the  first  of  June,  in 
which  a  case  of  scarlet  fever  had  existed  at  the  middle  of  May. 
In  considering  this  question,  we  will  assume  that  the  evidence 
if  admitted  would  have  been  to  the  effect  that  the  disease  was 
of  an  infectious  nature,  and  that  it  would  not  be  safe  or  pru- 
dent to  move  young  children  into  the  same  house  so  soon  there- 
after. Would  this  avoid  the  lease  and  relieve  the  defendant 
from  his  obligation  to  pay  rent  ?  It  will  be  observed  that  the 
lease  was  executed  and  delivered  on  the  twenty-eighth  day  of 
March,  and  that  from  that  day  the  leasehold  interest  in  the 
premises  vested  in  the  defendant  for  the  term  specified.  True, 
he  was  not  to  take  possession  until  the  first  of  June  thereafter, 
but  his  interest  in  the  premises  was  definitely  fixed  and  settled 
by  the  contract  frotn  the  date  of  its  delivery.  Had  anything 
occurred  from  which  the  lejusc  of  the  premises  had  been  made 
more  valuable,  the  gain  and  profit  would  have  been  his,  and 
if  in  the  meantime  the  rental  value  had  depreciated,  he  would 
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have  been  compelled  to  have  sustained  the  loss.  The  breaking 
out  of  a  disease  in  the  house  very  likely  impaired  and  depre- 
ciated its  rental  value  for  the  time  being,  but  we  must  bear  in 
mind  that  this  occurred  after  the  lease  had  been  executed  and 
delivered  and  after  the  interest  of  the  defendant  in  the  prem- 
ises had  vested.  It  is  not  claimed  that  the  plaintiff  was  guilty 
of  any  fraudulent  concealment  of  facts  or  is  chargeable  with 
any  negligence  in  reference  thereto,  or  that  it  was  a  matter 
subject  to  or  within  his  control. 

This  is  not  a  case  of  executory  contract  in  which  the  risk 
was  with  the  owner  {Goldman  v.  Boseiibei'g^  116  N.  Y.  78), 
but  is  one  in  which  the  title  to  the  leasehold  premises  had 
vested  under  an  executed  lease.  We  quite  agree  that  the 
maxim  caveat  emptor*  has  no  application,  for  the  disease  did 
not  exist  at  the  time  the  lease  was  made ;  for  the  same  reason, 
the  cases  of  Smith  v.  MarrahU  (11  M.  ife  W.  5) ;  Hart  v. 
Windsor  (12  id.  66) ;  Wihon  v.  Hatton  (L.  K.  [2  Ex.  Div.) 
336),  have  no  application. 

In  the  absence  of  an  express  covenant  a  lessor  cannot  be 
understood  to  undertake  that  the  j)remises  embraced  in  the 
lease  will  remain  free  from  infectious  diseases  during  the  term. 
The  disease  may  break  out  in  the  tenant's  family  after  he  has 
taken  possession,  or  it  may  spread  U£on  the  premises  from 
neighboring  residences.  To  hold  that  a  tenant  under  such 
circumstances  would  be  relieved  from  paying  rent  would,  in 
times  of  an  epidemic  of  a  contagious  disease  in  a  populous 
city,  nulify  a  majority  of  the  leases.  {Murray  v..  Alhertson^ 
50  K  J.  L.  167;  FranMhi  v.  Brown,  27  K  Y.  S.  E.  955; 
Edwards  v.  N,  Y.  c6  //.  li.  li.  Co,,  98  K  Y.  245 ;  Jafe  v. 
JTarteau,  56  id.  398;  Chadwick  v.  Woodward,  13  Abb.  [K  C] 
441.) 

To  some  extent  the  statute  has  now  relieved  tenants  from 
the  severe  rigor  of  the  common  law.  It  provides  that  "  the 
lessees  or  occupants  of  any  building  which  shall,  without  any 
fault  or  neglect  on  their  part,  be  destroyed,  or  be  so  injured 
by  the  elements  or  any  other  cause  so  as  to  be  untenantable  and 
unfit  for  occupancy,  shall  not  be  liable  or  bound  to  pay  rent 
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to  the  lessors  or  owners  thereof  after  sueli  destruction  or  injury, 
unless  otherwise  expressly  provided  by  written  agreement  or 
covenant ;  and  the  lessees  or  occupants  may  thereupon  quit 
and  surrender  possession  of  the  leasehold  premises  and  of  the 
lands  so  leased  or  occupied."  (Laws  of  1860,  chap.  345.)  But 
the  provisions  of  this  statute  have  no  application  to  the  case 
under  consideration,  for  there  has  been  no  such  destruction  or 
injury  to  the  premises  as  contemplated  by  it.  {Suydani  v. 
Jackson,  54  N.  Y.  450.) 

A  claim  has  been  made  that  the  plaintiff  improperly  allowed 
the  tenant  Fuller  to  remain  in  the  premises  until  the  twenty- 
second  day  of  May,  when  his  tenn  expired  on  the  fifteenth  ; 
but  the  defendant  was  not  to  have  possession  until  the  first  of 
June.  The  right,  therefore,  to  occupy  the  premises  until  that 
time  was  reserved  to  tlie  plaintiff.  He  doubtless  might  have 
turned  his  tenant  out  on  the  fifteenth,  at  the  expiration  of  his 
term,  but  at  that  time  the  tenant's  child  was  down  witli 
the  fever,  and,  under  tlie  circumstances,  it  was  but  an  act  of 
humanity  to  permit  the  tenant  to  remain  until  removal  could 
be  made  with  safety.  It  does  not  appear  to  us  that  the  defend- 
ant was  materially  prejudiced  in  consequence  of  this  fact  or 
that  his  legal  liability  was  changed. 

The  judgment  should  be  aifinned,  with  costs. 

All  concur,  except  Paekee,  J.,  dissenting. 

Judgment  affirmed. 


Petee  Suau,  Respondent,  v,  George  Caffb  and  Adele  Makib 
Caffe,  Appellants. 

The  common-law  disability  of  a  married  woman  to  engage  in  a  business 
as  a  copartner  or  jointly  with  her  husband  was  removed  by  the  pro- 
vision of  the  act  "concerning  tlie  liability  of  husband  and  wife  "^ 
(Chap.  90)  Laws  of  1860),  which  authorizes  a  married  woman  to  "carry- 
on  any  trade  or  business    *    *   *   on  her  sole  and  separate  account." 

When,  therefore,  a  husband  and  wife  assume  to  carry  on  a  business  as 
copartners,  and  contract  debts  in  the  course  of  it,  the  wife  cannot  escape 
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liability  on  the  ground  of  coverture.    (Haight,  Potter  and  Bradley, 
JJ.,  dissenting.) 
Vhambovet  v.  Cagney  (8  J.  &  S.  474),  so  far  as  it  holds  that  husband  and 
'wife  cannot  be  copartners,  overruled. 

(Submitted  April  25,  1890;  decided  October  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1886,  wliich  affirmed  a  judgment  in  favor 
of  plaintifE  entered  upon  a  verdict. 

On  the  29th  of  January,  1881,  the  defendants,  then  and 
now  husband  and  wife,  executed,  and  June  1,  1881,  recorded 
in  the  office  of  the  clerk  of  the  city  and  county  of  New  York 
a  certificate  by  wliich  they  assumed  to  form  a  limited  partner- 
ship pursuant  to  the  Revised  Statutes  for  the  purpose  of 
importing  and  dealing  in  foreign  goods  at  the  city  of  New 
York  under  the  firm  name  of  "'  George  Caffe,"  -which  was  to 
continue  from  February  1,  1881,  to  February  1,  1886.  The 
husband  was  the  general  and  the  wife  the  special  partner,  she 
contributing  $25,000.  Thereafter  they  carried  on  a  business 
of  the  kind  specified  at  the  city  of  New  York,  under  the  firm 
name  sele'cted,  until  after  the  debt  to  the  plaintiff  was  con- 
tracted. Between  May  23,  1882,  and  December  6,  1883,  the 
plaintiff  loaned  money  to  "George  Caffe,"  on  account  of 
which  the  defendants  conceded  that  there  was  due  the  plain- 
tiff January  1,  1884,  $26,799.93,  to  recover  which  tliis  action 
was  brought.  The  defendants  interposed  two  defenses :  (1) 
That  the  partnership  or  business  relation,  whatever  it  was, 
which  had  existed  between  them  before  May  16, 1882,  was  on 
that  day  dissolved  with  the  knowledge  of  the  plaintiff ;  (2) 
that  a  husband  and  wife  cannot,  under  the  law  of  this  state, 
be  partners  in  business;  and  that  although  they  agree  to 
become  so,  transact  business  and  incur  liabilities  as  such,  the 
wife  is  not  liable  to  the  creditoi-s  of  the  finn. 

The  first  question,  an  issue  of  fact,  was  contested  before  a 
jury  and  determined  in  favor  of  the  plaintiff. 

The  second  question,  an  issue  of  law,  was  decided  in  favor 
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of  the  plaintiflE  at  tlie  Circuit,  which  ruling  was  affirmed  at  the 
General  Term.  From  this  judgment  the  defendants  appealed 
to  this  court. 

William  T/iarp  for  appellants.  The  defendant  Adele  M. 
Caffe  being  a  married  woman,  could  not  bind  herself  by  con- 
tract unless  (1)  the  obligation  was  created  by  her  in  or  about 
carrying  on  her  trade  or  business,  or  (2)  the  contract  relates  to 
or  is  made  for  the  benefit  of  her  separate  estate,  or  (3)  inten- 
tion to  charge  the  separate  estate  is  expressed  in  the  instru- 
ment by  w^hich  the  liability  is  created,  or  (4)  the  debt  was 
created  for  property  purchased  by  her.  (S,  C.  Bank  v. 
Pmyn^  90  N.  Y.  250.)  There  can  be  no  valid  business  part- 
nership in  this  state  between  husband  and  wife.  {Chambovet 
V.  Cagneij,  3  J.  &  S.  474  \  Laws  of  1884,  chap.  381 ;  Noel  v. 
Kinney^  15  Abb.  [N.  C]  403 ;  Jacquin  v.  Jaequiny  Id.  400  ; 
Fairlee  v.  Bhomingdale^  67  How.  Pr.  292.)  At  common 
law,  a  business  copartnership  between  husband  and  'wife  was 
impossible.  They  were  regarded  as  one  person,  and  no  con- 
tract could  be  made  between  them.  (2  Kent's  Comm.  37, 
129;  Bertles  v.  Nunan^  92  X.  Y.  160;  Johnmn  v.  liogera, 
35  Ilun,  269,  270;  Potter's  Dwarris  on  Stat.  185;  Noel  v. 
Kinney,  15  Abb.  [N.  C]  407;  Boijert  v.  Gxiliek,  65  Barb. 
322;  Coleman  v.  Bim\  93  N.  Y.  25;  Savage  v.  QNeil,  42 
Barb.  364;  White  v.  Wagner,  25  N.  Y.  328;  Aultman  v. 
Ohenneyer,' 6  Neb.  260;  7/ooker  v.  Boggo,  63  111.  161; 
Plumer  v.  Lord,  5  Allen,  402 ;  Laws  of  1884,  chap.  381  ; 
Coles  V.  Coles,  15  Johns.  159;  Lawrence  v.  Taylor,  5  Hill, 
107 ;  S,  C.  Bank  v.  Pruyn,  90  N.  Y.  250  ;  Na^h  v.  Mitchell, 
71  i(L  199;  Cashnian'  v.  Henry,  75  id.  114;  Tj)rd  v.  Parker , 
3  Allen,  127;  T.o^hI  v.  Davison,  3  id.  131;  Edwards  v. 
Stevens,  Id.  315;  Haas  v.  Shaw,  91  Lid.  384;  Scarlett  \. 
Snodgrass,  92  id.  252.)  If  the  partnership  sought  to  be  estab- 
lished was  one  to  which  the  defendant  Adele  M.  Caffe  had  no 
legal  capacity  to  belong,  or  if  she  could  not  form  a  partnership 
with  her  husband,  then  any  representations  that  may  have  l)een 
made  by  her  to  the  plaintiff  do  not  estop  her  from  setting  up 
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coverture.  {Phnner  v.  Zorr/,  5  Allen,  460  ;  BreivsterY.  Striker, 
2  K  Y.  19  ;  Bodhie  v.  Ainee7i,  53  id.  90 ;  Baler  v.  IT.  M.  Z. 
Ifia.  Co.,  43  id.  2S3  ;  IRttchIm  v.  TTnhbard,  34  id.  24 ;  Jiahr  v. 
Lajnhj  11  Hun,  519.)  Although  the  money  may  liave  been 
advanced  by  the  plaintiff,  relying  in  part  on  the  credit  of  the 
wife  (Adele  M.  Caffe),  yet  the  wife  is  not  liable.  {M.  B.  cfe 
M.  Co.  V.  Thoinpsmu  58  N.  Y.  80 ;  Baker  v.  Lawh,  14  Hun, 
519  ;  /X  N.  Bl\  v.  MilJer,  63  N.  Y.  639  ;  S.  C.  Bl\  v.  Prmjn, 
90  id.  250;  White  v.  J/c»3'<?^^,  33  id.  371 ;  YaU  v.  Dederer, 
68  id.  329;  5(?r^/^«  v.  Nu7ian,  92  id.  160;  Ca%hman  v. 
^^n/7,  75  id.  103 ;  Frecking  v.  Rollaad.'^^Z  id.  422 ;  7>^- 
meyer  v.  Turiigidst,  85  id.  516 ;  Laws  of  1860,  chap.  96,  §§  1, 
7  ;  iVYi/<6^  v.  Mitchell,  71  N.  Y.  199  ;  McVey  v.  CantreU,  70 
id.  295.)  The  exception  of  defendants  to  the  admission  of 
the  certificate  of  partnership  in  evidence  upon  the  ground 
that  at  the  time  of  making  and  filing  it  there  could  not  be 
any  valid  partnei-ship  between  the  defendants,  they  being 
husband  and  wife,  was  well  taken.  (Xash  v.  Mitchell,  71 
N.  Y.  199,  204 ;  Zimmermarm  v.  Erhnrd,  83  id.  74 ;  Bertle% 
V.  Xunan,  92  id.  152;  Lynn  v.  Smith,  20  AVkly.  Dig.  459; 
Johnson  V.  liofjers,  20  id.  568  ;  Fairlee  v.  Blooiningdale, 
14  Abb.  [X.  C]  341  ;  Noel  v.  Kinney,  15  id.  403 ;  Jacqwin 
V.  Jaeqxun,  Id.  408  ;  Kavffman  v.  Schwffel,  22  Wkly.  Dig.  51.) 

Ahrant  Kling  for  respondent.  In  accordance  with  the 
provisions  of  the  Revised  Statutes,  where  parties  enter  into  a 
limited  copartnership  and  there  is  a  violation  of  its  provisions, 
the  sjK?cial  partner  becomes  liable  as  a  general  partner. 
(2  K.  S.  [6th  ed  ]  1154,  §  8 ;  Sharp  v.  Iluiehrtmnu  lOO  N.  Y. 
54^3;  Durant  v.  Abend  roth,  97  id.  122;  Bodine  v.  KiUeen, 
56  id.  93;  Xoel  v.  Kinney,  106  id.  74.)  The  defendant 
Adele  was  liable  as  to  creditors  of  the  firm  of  "  (xeorge  Caffe" 
as  a  partner,  though  not  liable  as  between  her  Inisband  and 
self.  {Bitter  \.  Bothman,  61  X.  Y.  512;  Srott  v.  Conway, 
58  id.  619  ;  Xoel  v.  Kinnry^  106  id.  74;  Hamilton  v.  Ihrng- 
lam,  46  id.  218  ;  Zim)nerin<(nn  v.  Krhard,  8  Daly,  311  ;  83 
N.  Y.  74;  Annitage  v.  Maee,  SSi\  id.  538.) 
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FoLLETT,  Ch.  J.  But  a  single  question  is  involved  in  this 
appeal,  which  is  whether  a  married  woman  who  contracts  a 
debt  with  her  husband  in  a  business  carried  on  for  their  joint 
benefit  can  avoid  liability  for  it  on  the  ground  of  coverture. 
Tlie  second  section  of  chapter  00  of  the  Laws  of  1860,  pro- 
vides that :  "  A  married  woman  may  *  ^  *  carry  on  any 
trade  or  lousiness  *  *  *  on  her  sole  and  separate  account/' 
It  is  urged  that  this  language  is  not  broad  enough  to  authorize 
married  women  to  engage  in  business  as  partners  or  jointly 
with  others,  or  at  least  with  their  husbands,  but  that  the 
statute  simply  confers  power  on  them  to  contract  by  them- 
selves and  apart  from  others.  This  construction  is  too  narrow 
and  fails  to  express  the  evident  intent  of  the  legislature,  which 
was  not  to  prescribe  the  mode  in  which  married  women 
should  carry  on  their  business,  but  to  free  them  from  the 
restraints  of  the  common  law  and  permit  them  to  engage  in 
business  in  tlieir  own  behalf  as  free  from  the  control  of  their 
husbands  as  though  unmarried.  Before  this  statute,  tlie  profits 
of  their  business  belonged  to  their  husbands  and  the*  words 
"sole  and  separate  account"  were  intended  to  convey  the 
idea  that  the  beneficial  interest  of  any  business  in  whicli  they 
might  engage  belonged  to  them  and  not  to  their  husl^ands. 
Since  the  enactment  of  this  statute  it  has  been  held  that 
husbands  and  waves  may  legally  contract  with  each  other  in 
reference  to  their  separate  estates  (Owen  v.  Cawlef/,  30  X.  Y. 
600;  Bodhu'W  Kllleen,  53  id.  93);  that  they  may  become 
agents  for  each  other  {Knajrp  v.  Smithy  27  X.  Y.  277),  and 
that  a  husband  may  assign  to  his  ^\^f(3  a  chose  in  action  {Sey- 
mour V.  Fellows^  77  K  Y.  178). 

In  Freeh in<jy,IioU and  (53  X.  Y.  422),  it  was  held  tliatja 
wife  coukl  not  escape  liability  on  a  joint  promissory  note  given 
by  herself  and  her  husband  in  i)ayment  for  property  purchased 
by  her  l)y  reason  of  her  coverture,  nor  by  reason  of  the  fact 
that  she  contracted  jointly  with  her  husband. 

In  Seott  V.  Conway  (58  X.  Y.  610),  the  defendant  and  her 
liusband  were  engaged  in  running  a  theatre  under  the  name 
of  "  ^rrs.  F.  B.  Conway's  Brooklyn  Theatre,''  pursuant  to  a 
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contract  by  which  the  profits  and  losses  were  to  be  equally 
shared  between  thera.  To  an  action  brought  for  the  recovery 
of  the  value  of  goods  sold  the  wife  interposed  the  defense  that 
she  was  not  liable  for  the  debt,  because  it  was  not  contmcted 
in  any  trade  or  business  carried  on  for  her  sole  or  separate 
account  or  benefit,  but  for  the  benefit  of  a  business  carried  on 
by  herself  and  husband  for  their  joint  benefit.  This  defense 
was  overruled  in  the  Supreme  Court  and  in  the  Court  of 
Appeals. 

Bitter  V.  Rathman  (61  N.  Y.  512)  was  an  action  for  an 
accounting  between  partners.  The  plaintiif,  a  married  woman, 
had  been  engaged  in  business  with  the  defendant  under  tlie 
name  of  II.  Kathman  &  Co.  The  trial  court  found  "  that  the 
plaintiff,  in  secret  tnist  for  her  husband,  was  the  partner  of 
the  defendant,"  and  that  "  in  respect  to  the  public  she  was  to 
be  regarded  as  the  real  partner,"  and  ordered  an  accounting 
as  to  the  partnership  affairs.  Gray,  Commissioner,  said : 
**  Yet  she,  having  suffered  herself  to  be  regarded  by  the  public 
as  a  partner,  was  liable  as  such  to  the  creditors  of  the  ostensi- 
ble firm ;  and  having  thus  exposed  herself  to  sucli  liabilities,  if 
any  should  be  found  to  exist,  she  had  to  any  such  extent  no  right, 
as  against  either  the  defendant  or  lier  husband,  to  be  protected 
out  of  the  share  whi'ch  would  belong  to  her  in  her  capacity  as 
trustee  for  her  husband,  at  whose  instance  she  undertook  the 
trust."  This  case  does  not  decide  that  a  wife  may  or  may  not 
be  a  partner  in  business  with  her  husband,  but  it,  in  effect, 
decides  that  a  married  woman  may  be  a  partner  with  a  third 
person,  and  that  her  husband  may  act  as  her  agent  in  the 
business  of  the  finn. 

In  Noel  V.  Kinney  (106  N.  Y.  74 ;  15  Abb.  [K  C]  403),  an 
action  \\»8  brought  against  the  husband  and  wife  on  a  note 
signed  "J.  P.  Kinney  &  Co.,"  payable  to  the  plaintiff.  The 
complaint  charged  that  tlie  defendants  were  liable  as  partners 
under  the  name  signed  to  the  note.  The  husband  made  default, 
but  the  wife  answered  that  she  was  a  married  woman,  and 
that  the  note  was  executed  by  her  husband.  On  the  trial  the 
plaintiff  put  the  note  in  evidence,  and  it  appeared  that  the 
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defendants  were  husband  and  wife,  and  there  was  evidence 
that  the  note  was  given  for  mirrors  placed  in  houses  owned  by 
the  wife.  A  motion  to  dismiss  the  complaint  on  the  ground 
that  the  note  on  its  face  showed  that  it  was  not  given  in  respect 
to  her  separate  business  or  her  estate,  was  overruled.  In  con- 
sidering this  question  D anforth,  J.,  speaking  for  a  unanimous 
court,  said  :  "  In  the  case  cited  {FrecMng  v.  lioUa^ul^  53  X.  Y. 
422),  she  became  a  joint  contractor  with  her  husband,  but  she 
was  as  much  bound  to  perform  the  joint  engagement  as  if  the 
undertaking  had  been  seveml,  and  she  did  not  escape  liability 
because  her,  joint  contractor  was  her  husband.  It  was  not 
necessary  to  inquire  in  that  case  whether  tlie  one  paying  could 
obtain  contribution  from  the  other,  nor  is  it  necessary  to  go 
into  that  question  here.  In  that  case  both  undertook  to  pay 
the  creditor.  Can  it  make  a  difference  in  the  measure  of 
liability  that  in  one  case  the  married  woman  entered  in  her 
own  name  and  her  husl)and  in  his  name  in  the  execution  of  a 
joint  obligation,  and  in  the  other  case  adopted  a  name  which 
represents  a  joint  liability,  which  may,  in  effect,  also  be  several  ? 
Partners  are  at  once  principals  and  agents  —  each  represents 
the  other  —  and  if  in  the  relation  of  partnership  there  are 
obligations  wliich  a  married  woman  cannot  enforce  against 
her  husband,  or  the  husband  against  the  wife,  they  involve 
no  feature  of  the  i)resent  action,  which  asserts  only  the  obliga- 
tion of  a  debtor  to  discharge  her  debt,  or  the  obligation  of  a 
promissor  to  fullill  her  promise." 

Partners  are  the  agents  of  each  other  and  are  jointly  and 
severally  liable  for  the  debts  of  the  linn,  these  being  two  of 
the  essential  elements  of  a  contract  partnership.  It  beinp 
settled  that  husbands  and  wives  may  be  the  agents  of  each 
other,  and  that  they  may  bind  themselves  l)y  joint  contracts 
entered  into  with  third  i)ersons,  we  see  no  warrant  in  the  stat- 
ute for  exempting  them  from  liability  to  creditors  for  debts 
incurred  ])y  linns  of  which  they  are  members.  It  has  been  so 
held  in  Graff  v.  Kinney  (37*  Hun,  405;  15  Abb.  [X.  C] 
397);  Zhninervncnm  v.  Erhard  (8  Daly,  311;  83  K.  Y.  74). 
Opposed  to  these  are  Chamhavet  v.  Cagney  (3  J.  &  S.  474)  ; 
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Kaufman  v.  Schoefd  (37  Hnn,  140) ;  Fairlee  v.  Blooming- 
dale  {(ol  How.  292 ;  14  Abb.  [N.  C]  341 ;  38  Hun,  230). 

Upon  principle  and  authority,  we  think  that  when  a  husband 
and  wife  assume  to  carry  on  a  business  as  partners,  and  con- 
tract debts  in  the  course  of  it,  tlie  wife  cannot'  escape  liability 
on  the  ground  of  coverture. 

The  judgment  should  be  affirmed,  with  costs. 

Haioht,  J.  (dissenting).  The  complaint  alleges  that  the 
defendants  were  copartners  in  trade,  doing  business  under  the 
finn  name  and  style  of  George  Caffe,  and  that,  the  plaintiff 
loaned  and  advanced  to  them  as  copartners  the  money  sought 
to  be  recovered  in  this  action.  Tlie  defendants  were  husband 
and  wife.  They  answered  separately,  each  denying  the  copart- 
nership, and  that  any  money  was  loaned  to  them  as  copartners, 
and  the  defendant  Adele  Marie  alleged  her  marriage  to  the 
defendant  George,  and  that  she  was,  during  the  time  men- 
tioned in  the  complaint,  his  lawful  wife.  The  question  as  to 
the  existence  of  the  copartnership  was  controverted  upon  the 
trial.  The  verdict  was  in  favor  of  the  plaintiff,  thus  disposing 
of  that  question.  The  entire  business  was  transacted  by  the 
defendant  George  Caffe,  and  the  loans  were  made  by  him,  tlie 
defendant  Adele  Marie  taking  no  part.  The  plaintiff  is  the 
brother  of  the  defendant  Adele  Marie,  and  knew  of  the  rela- 
tion existing  between  the  defendants.  He  was  at  work,  as  he 
claims,  for  the  firm  upon  a  salary  at  the  time  the  loans  were 
made.  There  is  no  evidence  constituting  an  estoppel  on  the 
part  of  the  wife,  and  the  sole  question  left  for  our  determina^ 
tion  is  whether  a  wife  can  lawfully  engage  in  a  business 
copartnership  with  her  husband  and  be  bound  by  the  con- 
tracts made  by  him  as  a  copartner. 

This  question  was  considered  in  the  case  of  Kaufman  v. 
Schoeffel  (37  Hun,  140),  in  which  it  was  held  by  the  General 
Tenn  of  the  fifth  department  that  the  statute  enabling  a 
married  woman  to  enter  into  contracts,  and  to  cany  on  any 
trade  or  business,  and  perform  any  labor  or  services  on  her 
sole  and  separate  accoimt,  did  not  authorize  or  empower  her 
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to  enter  into  a  copartnership  with  lier  husband  for  the  purpose 
of  carrying  on  a  trade  or  business. 

The  question  was  also  considered  at  about  the  same  time  in 
the  case  of  Gra-f  v.  Kinney  (37  Ilun,  405),  in  which  the 
General  Term  of  the  second  department  reached  the  opposite 
conclusion,  affirming  15  Abb.  (X.  C.)  397. 

In  the  case  under  consideration  Davis,  P.  J.,  of  the  first 
department,  in  disposing  of  the  case,  says :  ''  In  my  individual 
opinion  the  decision  in  Kaufman  v.  Schoeffel  {supra)  is  a 
correct  determination  of  the  law,  as  I  think  the  contrary  niling 
is  adverse  to  the  spirit  and  intention  of  the  Married  Woman's 
Acts  which  were  to  separate  the  estate  of  a  married  woman 
from  that  of  her  husband,  and  to  completely  establish  its  sep- 
arate character  during  coverture  and  not  enable  her  to  so  com- 
mingle it  in  copartnership  as  to  clothe  him  with  the  power 
and  title  which  copartners  possess  in  law."    (25  Wkly.  Dig.  296.) 

The  question  was  previously  considered  in  the  case  of 
Chamhovet  v.  Cagney  (3  J.  &  S.  474),  in  which  Sedgwick,  J., 
says  that  "the  law  has  made  .such  rules  in  respect  of  the  rela- 
tions of  man  and  wife,  that  it  would  be  inconsistent  with 
those  that  they  should  become  partners  in  business.  There  is 
no  doubt  that  the  various  acts  for  the  protection  of  a  married 
woman's  property  have  left  her  in  many  respects  as  the  com- 
mon law  placed,  her,  under  the  control  and  in  the  power  of 
her  husband.  *  *  *  Such  a  dominion  and  control  can- 
not be  exercised  by  one  partner  in  business  over  anotlier 
without  a  change  of  those  legal  relations  which  have  formed 
the  important  characteristic  of  a  partnership.  In  c^ise  a  w^ife 
has  a  separate  property,  although  domestic  circumstAnces  may 
keep  her  home,  or  she  may  be  kept  there  by  the  lawful  exer- 
cise of  the  husband's  power  over  her  in  a  proper  contingency, 
he  will  not  have  power  to  dispose  of  that  property.  If  they 
are  business  partners  he  might  legally  keep  her  home  and 
legally  dispose  of  the  partnership  property  at  the  place  of 
business.  I  do  not  beheve  that  the  legislature  contemplated 
such  an  incongruity  of  rights  and  duties  which  accompany  the 
formation  of  business  partnerships  between  husband  and  wife." 
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In  the  case  of  Zimmermann  v.  Erhard  (58  How.  Pr.  11), 
Beach,  J.,  in  the  New  York  Common  Pleas,  reached  the  con~ 
elusion  that  the  wife  may  contract  with  her  husband  a  valid 
business  copartnership.  His  opinion,  however,  does  not  appear 
to  have  been  concurred  in  by  the  remaining  members  of  the 
court.  Van  Brunt,  J.,  says,  in  disposing  of  the  case,  that  he 
does  not  think  it  necessary  to  pass  upon  the  question  whether 
or  not,  if  a  married  woman  enters  into  a  copartnership  with 
her  husband,  she  can  avail  herself  of  the  defense  of  coverture 
for  the  reason  that  such  defense  is  personal  to  her,  and  she 
may  avail  herself  of  it  or  not,  as  she  sees  fit.  Labremoke,  J., 
concurred  in  the  result,  but  evidentlj'  not  upon  this  question, 
for  in  the  case  of  Jacqidn  v.  Jacqxiin  he  reached  the  con- 
clusion that  the  common-law  relation  of  husband  and  wife  had 
not  been  changed  so  as  to  permit  a  business  copartnership 
between  them,  {Noel  v.  Kinney^  15  Abb.  [N.  C]  408, 
note.) 

The  question  was  again  examined  in  the  case  of  Fairlee  v. 
Bloomingdale  (67  How.  Pr.  292),  in  which  Westbrook,  J.,  at 
Special  Term,  considers  the  question  in  an  elaborate  opinion, 
reaching  the  conclusion  that  business  partnerships  between 
husband  and  wife  are  not  authorized  by  tlie  statute,  and  that 
the  conclusion  of  Beach,  J.,  in  the  case  of  ZimTnermann  v. 
Erhard  {mprd)^  cannot  be  sustained  and  should  not  be  followed. 
And  to  the  same  effect  is  the  decision  of  the  General  Term 
of  the  City  Court  of  Brooklyn,  in  the  case  of  Noel  v.  Kinney 
(15  Abb.  [N.  C]  403). 

In  the  caSe  of  Bitter  v.  liathman  (61  K.  Y.  512),  the  plain- 
tiff was  a  married  woman  and  had  been  engaged  in  business  as 
a  copartner  with  the  defendant  under  tlie  firm  name  of  Kath- 
man  &  Ca  It  was  found  that  she  was  engaged  as  such 
copartner  in  secret  trust  for  her  husband,  althotTgh  she  had 
furnished  from  her  separate  property  the  funds  with  which 
the  copartnership  business  was  carried  on.  A  disagreement 
having  arisen  as  between  the  copartners,  she  brought  an  action 
for  a  dissolution  and  an  accounting.  The  defendant  claimed 
that  under  the  statute  authorizing  a  married  woman  to  cany 
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on  any  trade  or  business  and  perform  any  labor  and  services 
for  her  sole  and  separate  account,  she  was  not  empowered  to 
enter  into  a  partnership  business  in  which  she  had  no  interest 
otlier  than  as  trustee  for  another.  The  court,  in  answer  to 
that  claim,  says:  "All  this  may  be  conceded  so  far  as  it 
regards  her  husband  and  his  creditors.  As  to  the  creditors  of 
her  husband,  he,  and  not  she,  would  doubtless  be  regarded  the 
real  partner.  Yet,  having  suffered  herself  to  be  regarded  by 
the  public  as  a  partner,  she  was  liable  as  such  to  the  creditors 
of  the  ostensible  iinn,  and  having  thus  exposed  herself  to  such 
liabilities,  if  any  should  be  found  to  exist,  she  had  to  such 
extent  the  right,  as  against  either  the  defendant  or  her  hus- 
band, to  be  protected." 

In  the  case  of  J^Toel  v.  Kinney  (106  N.  Y.  74),  it  was  held 
that  the  defense  of  coverture  did  not  protect  the  wife  for  a 
debt  contracted  for  the  improving  of  her  real  and  separate 
estate  and  for  which  she  was  bound  to  the  same  extent  as  if  a 
fenmie  sole;  that  she  was  estopped  by  her  acts  and  declarer 
tions  in  the  matter.  Danforth,  J.,  in  delivering  the  opinion 
of  the  court,  says :  "  There  was  evidence  from  which  the  jui-y 
might  have  found  that  she  was  the  owner  of  improved  real 
estate  in  the  city  of  Brooklyn ;  that  the  consideration  of  the 
note  was  the  purchase-price  of  mirrors  placed  in  houses  built 
upon  her  land,  and  that  the  mirrors  were  unpaid  for.  The 
note  was  fairly  taken  and  the  consideration  deUvered  upon 
the  representation  by  the  husband  that  the  wife  was  the  sole 
owner  of  the  property,  and  that  the  name  of  J.  P.  Kinney  & 
Co.  was  used  as  mere  matter  of  convenience  in  transacting  her 
business.  It  does  not  appear  that  there  was  any  business 
except  in  relation  to  the  houses.  No  question  was  made  as  to 
the  authority  of  the  defendant's  husband  to  execute  the  note, 
nor  as  to  the  truth  of  his  representations."  In  this  case  the 
question  under  consideration  was  held  not  to  be  involved,  and 
the  court  expressly  states  thaK;  it  is  not  decided. 

But  in  the  case  of  Hendricks  v.  Isaacs  (117  N.  Y.  411),  it 
does  appear  to  us  that  the  question  was  decided.  Andrews, 
J.,  in  delivering  the  opinion  of  the  court,  says :  "  The  point 
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on  this  appeal  respecte  the  right  of  the  plaiiitiflE  to  have 
the  contract  made  with  his  wife  enforced  against  her  estate. 
The  contract  was  void  at  law.  The  common-law  doctrine 
that  husband  and  wife  conld  not  contract  with  each  other,  has 
not  been  changed  in  this  state  by  legislation  respecting  the 
rights  of  married  women.  The  entire  and  absolute  disability 
of  married  women  to  enter  into  any  legal  contract  which  was 
a  stubborn  and  inflexible  principle  of  the  common  law,  has, 
indeed,  in  some  respects,  been  modified.  She  may  now,  under 
our  laws,  purchase  real  and  personal  property  and  carry  on 
business  on  her  own  account,  and,  as  incident  to  these  rights, 
she  may  enter  into  contracts  with  third  persons  for  the  pur- 
chase and  sale  of  property,  or  in  the  prosecution  of  her  sepa- 
rate business,  enforceable  in  a  legal  action  to  the  same  extent 
as  though  she  was  a  femme  sole.  But  the  disability  to  deal 
with  her  husband,  or  to  make  a  binding  contract  with  liim, 
remains  unchanged.  Contracts  between  husband  and  wife  are 
invalid  as  contracts  in  the  eye  of  a  court  of  law  to  the  same 
extent  now  as  before  the  recent  legislation.  (  Yale  v.  Dederei\ 
18  K  Y.  265 ;  WhlU  v.  ^Va<Jer,  25  id.  328.)" 

In  other  states  where  the  statute  is  similar  to  our  own,  it 
has  been  held  that  a  husband  and  wife  cannot  enter  into  a 
business  copartnership.  {Lord  v.  Parker^  3  Allen,  127; 
Lord  V.  Davison^  Id.  131 ;  Edwards  v.  Stevens^  Id.  315  ; 
Phivier  V.  Lord,  5  id.  460-463;  7  id.  481;  Boioker  v. 
Bradford,  140  Mass.  521 ;  I^ayne  v.  Thompson,  44  Ohio  St. 
192 ;  Ilaan  v.  Shciw,  91  Ind.  384-390 ;  Scarlett  v.  Snodgrass, 
92  id.  262 ;  Bassett  v.  Shepardson,  52  Mich.  3  ;  Artmari  v. 
Ferguson,  40  N.  W.  Eep.  907.)  So  much  for  the  authorities 
bearing  upon  the  question. 

The  statute  provides  that  a  married  woman  may  bargain,  sell, 
assign  and  tranfer  her  separate  personal  property,  can  carry  on 
any  trade  or  business,  and  perfonn  any  labor  or  services  on 
her  sole  and  separate  account,  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor  or  services  shall  be  her 
sole  and  separate  property,  and  may  be  used  or  invested  by 
her  in  her  own  name.     (Laws  of  1860,  chap.  90,  §  2.) 
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The  question  is  as  to  the  construction  of  this  statute  for  at 
common  law  a  husband  and  wife  could  not  contract  together  a 
business  copaiinership.  The  disabilities  of  a  married  woman 
to  contract  are  general,  and  her  capabilities  are  created  by 
statute.  They  are  few  in  number  and  limited.  Her  general 
engagements  are  void  unless  authorized.  {Nash  v.  MitcheUy 
71  N.  Y.  199-204:;  BerUes  v.  mcnan,  92  id.  152-160.) 

Prior  to  the  act  of  1884,  to  which  we  shall  subsequently  allude, 
she  could  not  bind  herself  by  contract  unless  the  obligation 
was  created  by  her,  in  or  about  carrying  on  her  trade  or  busi- 
ness, or  the  contract  relates  to,  or  is  made  for  the  benefit  of 
her  separate  estate,  or  intention  to  charge  the  separate  estate 
is  expressed  in  the  instrument  or  contract  by  wliich  the  liabiUty 
is  created,  or  the  debt  was  created  for  property  purchased  by 
her.     {S.  a  Bank  v.  Pruyn,  90  N.  Y.  250-254.) 

The  statute  alluded  to  does  not  absolve  her  from  the  duty 
to  render  to  her  husband  such  services  in  his  household  as  are 
commonly  expected  of  a  married  woman  in  her  station  in  life. 
It  was  the  purpose  of  the  statute  to  secure  to  the  married 
woman,  free  from  the  control  of  her  husband,  tjie  earnings  and 
profits  of  her  own  business  and  her  own  labor  and  services 
carried  on,  and  performed  on  her  own  and  separate  accoimt 
which  at  common  law  would  have  belonged  to  her  husband. 
{Coleman  v.  Burr,  93  N.  Y.  17-24;  Johnson \.  Jtogers^  3b 
Ilun,  270.) 

The  words  "  on  her  sole  and  separate  account "  appearing 
in  the  statute  must  be  held  to  limit  and  qualify  the  words 
**  trade  or  business,"  as  well  as  the  words  "  labor  or  services." 
The  words  "trade  or  business"  are  connected  with  tlie  words 
"labor  and  services"  by  the  conjunction  "and,"  and  tlie 
phra.se  "on  her  sole  and  separate  account"  evidently  was 
intended  to  refer  back  and  qualify  the  words  "  trade  or  busi- 
ness." So  that  the  meaning  is  the  same  as  if  it  read,  that  a 
married  woman  may  carry  on  any  trade  and  business  on  her 
sole  and  separate  account,  and  perform  any  labor  or  8er\'ice8. 
on  her  sole  and  separate  account  The  section  preceding  the 
one  under  consideration  provides  tliat  the  property,  which  a 
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married  woman  acquires  "by  her  trade,  business,  labor  or 
services  carried  on,  or  performed  on  her  sole  and  separate- 
account,"  etc^  shall  be  and  remain  her  sole  and  separate 
property.  The  phrase  "  on  her  sole  and  separate  account "  in 
this  section  unquestionably  refers  back,  and  limits  or  qualifies 
the  words  "  trade,  business,  labor  or  services,"  and  this  is  evi- 
denced from  the  phrase  "  carry  on  or  perform."  The  words 
"  carry  on  "  refer  to  her  trade  or  business,  and  the  word  "  per- 
form," to  her  labor  or  services.  To  the  same  effect  is  the 
concluding  portion  of  the  sentence,  which  follows  tliat  under 
consideration. 

Whether  or  not  a  married  woman  may  engage  in  a  copart- 
nership business  with  a  person  other  than  her  husband,  it  is 
not  necessary  to  now  consider.  If  disqualified,  it  is  by  reason 
of  the  existence  of  her  husband.  By  her  marriage  her  per- 
son became  united  with  that  of  her  husband,  so  that  in  law 
they  were  regarded  as  one  person.  If  the  husband  should  die 
or  the  marriage  be  dissolved  her  disabilities  would  be  removed. 
In  using  the  words  "  sole  and  separate  "  the  legislature  doubt- 
less had  in  mind  the  husband  and  these  words  were  evidently 
intended  to  refer  to  him.  • 

We  consequently  are  of  the  opinion  that  the  common- 
law  disability  of  a  married  woman  to  engage  in  a  business' 
copartnership  with  her  husband  stiU  continues,  and  has  not 
been  removed  by  the  statute.  This  view  appears  to  be  sus- 
tained by  the  more  recent  legislation  on  the  subject.  By 
chapter  381  of  the  Laws  of  1884,  it  is  provided  "  A  married 
woman  may  contract  to  the  same  extent,  with  like  effect  and 
in  the  same  form  as  if  unmarried,  and  she  and  her  separate 
estate  shall  be  liable  tliereon  whether  such  contract  relates  to 
her  separate  business  or  estate  or  otherwise,  and  in  no  case 
shall  a  charge  upon  her  separate  estate  be  necessary.  This 
act  shall  not  affect  or  apply  to  any  contract  that  shall  be  made 
between  husband  and  wife,"  thus  specially  excepting  from 
the  provisions  of  the  act  any  right  of  the  wife  to  contract 
with  her  husband.  It  consequently  appears  to  us  that  the 
motion  made  at  the  close  of  the  plaintiff's  case  to  dismiss  the 
SicKELS  —Vol.  LXX VIL        41 
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complaint  as  to  the  defendant  Adele  Marie  CaflEe  should 
have  been  granted,  and  that  the  exception  to  such  refusal  is 
well  taken.  9 

The  judgment  as  to  the  defendant  Adele  Marie  CaflEe  should 
be  reversed  and  a  new  trial  granted  with  costs  to  abide  the 
event,  but  the  judgment  as  to  the  defendant  George  Caffe 
should  be  afflnned  with  costs. 

VAiJN,  Parker  and  Brown,  JJ.,  concur  with  Follett, 
CJh.  J.  Potter  and  Bradley,  JJ.,  concur  with  Haight,  J. 
dissenting. 

Judgment  affirmed. 


Hiram  P.  Benton,  Appellant,  v.  Edward  W.  Hatch, 
Respondent. 

"Where,  prior  to  the  passage  of  tlie  Code  of  Civil  Procedure,  a  senior 
judgment-creditor  redeemed  land  of  the  debtor,  sold  on  execution  issued 
upon  a  junior  judgment,  and  received  the  sheriff's  deed,  and  the  land 
was  of  more  value  than  the  amount  paid  to  redeem  and  the  amount  due 
upon  the  senior  judgment,  Jteld,  that  said  judgment  was  satisfied;  and 
that  a  sale  of  other  lands  of  the  debtor  upon  execution  issued  thereon 
was  invalid,  and  no  title  was  acquired  by  virtue  thereof. 

Jt  seems y  the  provisions  of  said  Code,  in  regard  to  redemptions,  have  not 
substantially  changed  the  provisions  of  the  Revised  Statutes;  that  the 
provision  of  the  Code  (g  1468)  requiring  a  redeeming  creditor  to  execute 
and  file  a  certificate  specifying  the  sum  due  upon  his  judgment,  and  stat- 
ing that  the  redemption  satisfies  his  judgment  in  full,  or  to  a  specified 
amount,  is  a  legislative  construction  of  the  provisions  of  the  Revised 
Statutes,  and  the  necessary  implication  therefrom  is  that  some  sum  must 
be  paid  upon  the  senior  judgment  used  for  the  purpose  of  redeeming; 
this  sum  is  ordinarily  the  value  of  the  property  over  and  above  the  sum 
paid  to  redeem. 

Under  an  answer  denying  the  allegations  of  tlie  complaint,  in  an  action  of 
ejectment,  the  defense  of  want  of  title  in  plaintiff  is  admissible. 

^Reported  below,  48  Hun,  142. 

(Submitted  May  2,  1890;  decided  October  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order  • 
made  January  25,  18S7,  which  reversed  a  judgment  in  favor 
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of  plaintiflE  entered  upon  the  report  of  a  referee,  and  ordered 
a  new  trial. 

The  nature  ^f  the  action  and  the  facts,  so  far  as  material, 
Are  stated  in  the  opinion. 

Doison  cfe  Orciitt  for  appellant.  If  a  senior  judgment-ci^d- 
itor  redeem  lands  sold  on  a  junior  judgment,  the  senior  judg- 
ment is  not  satisfied  or  affected  in  any  manner.  (3  K.  S.  [6th 
«d.]  632,  §§  71,  75,  77,  79,  80,  81 ;  Ex  parte  P.  L  Co.,  7  Cow. 
540 ;  Van  Iloi^ne  v.  McLaren,  2  Paige,  285  ;  h.mmett  v.  Brad- 
street,  20  Wend-  50 ;  4  Wait's  Pr.  112 ;  People  v.  Flemmwg, 
2  N.  Y.  486,  487;  Livingstone  v.  Amoxvx,  66  id.  507;  C,  C, 
Bank  v.  Risley,  19  id.  373 ;  Snyder  v.  Warren,  2  Cow.  518  ; 
People  V,  Flemhig,  4  Den.  140;  Code  Civ.  Pro.  §  1463.) 
Jones'  senior  judgment,  which  was  a  lien  upon  numerous 
pieces  of  land,  was  not  merged  or  extinguished  at  law  or  in 
equity  by  the  fact  that  Jones  redeemed  several  of  the  parcels, 
receiving  sheriff's  certificates,  which  he  afterwards  assigned 
before  the  judgraent-debtor's  title  was  divested  by  the.  expira- 
tion of  the  fifteen  months,  or  by  his  redeeming  and  taking  the 
sheriff's  deed  to  the  hotel  property,  that  being  the  only  portion 
of  the  judgment-debtor's  land  to  which  Jones  ever  acquired 
title.  {Southworth  v.  Scofield,  51  N.  Y.  513 ;  Ten  Eyck  v. 
Craig,  62  id.  406 ;  2  Pom.  Eq.  Juris.  251,  252 ;  Bragelman 
V.  Dane,  69  N.  Y.  69 ;  Powdl  v.  Smith,  30  Mich.  451 ;  BUw- 
dell  V.  Stanley,  3  DeG.  &  Sm.  433 ;  Ilateh  v.  Skelton,  20 
Beav.  453;  Sweinfin  v.  Sweinjm,  29  id.  199;  Davis  v.  Bar- 
rett, 14  id.  542 ;  Snith  v.  Roberts,  91  id.  470 ;  Champney  v. 
Cooper,  32  id.  543 ;  MicJcles  v.  Townsend,  18  id.  582 ;  Ln  re 
Gilbert,  104  id.  200 ;  Asche  v.  Asche,  113  id.  232.)  A  tres- 
passer cannot  invoke  an  equitable  rule  to  preserve  to  himself 
the  fruits  of  his  wrong.  The  maxim  cited  by  defendant's 
counsel,  that  equity  regards  as  done  what  ought  to  be  done, 
and  upon  which  he  bases  his  claim  of  the  extinguishment  and 
satisfaction  of  Jones'  judgment,  does  not  apply  in  favor  of  the 
defendant.  (1  Pom.  Eq.  Juris.  §  365 ;  Willard's  Eq.  Juris. 
299 ;  Stephens  v.  Ilouser,  39  N.  Y.  302 ;  LM^john  v.  Attrill, 
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94  id.  619.)  The  defendaiTt  could  not  make  the  claim  that 
Jones'  senior  judgment  was  merged  or  extinguished  in  equity 
under  a  general  denial.  {King  v.  Orser^  4  Duer,  431 ;  Hayt 
V.  Van  Alstyne  15  Barb.  568 ;  Duncan  v.  SpeaVy  11  Wend. 
54 ;  Davis  v.  HojypocJc^  6  Duer,  254 ;  Schermerhom  v.  Van 
AUen^  18  Barb.  29,  31 ;  Amherger  v.  Marvin^  4  E.  D.  Smith, 
393;  LiMe  v.  Wilson^  Id.  422;  Eaynor  v.  Timerson^  46 
Barb.  526.) 

Myron  H.  Peck  and  Charles  E.  Forsyth  for  respondent. 
A  senior  judgment-creditor  cannot  redeem  lands  sold  under  a 
junior  judgment  without  such  redemption  operating  as  pay- 
ment of  the  seiyor  judgment.  (3  R.  S.  [6th  ed.]  632,  §§  71, 75, 
76 ;  Ex  parte  P.  L  Co,^  7  Cow.  540 ;  People  v.  Fleming,  4  Den. 
137 ;  2  N.  Y.  484, 487 ;  Elsioorth  v.  Middoon,  46  How.  Pr.  246 ; 
Rice  V.  Da/visy  7  Lans.  393 ;  7  Cow.  553  ;  Kleinhenz  v.  Phelps, 
6  Hun,  568 ;  C.  li.  li.  Co.  v.  Walker,  2  Duv.  1 50 ;  6  U.  S.  Dig. 
200,  §  3459 ;  Ex  parte  Ellwood,  1  Den.  633 ;  Symonds  v. 
Peck,  10  How.  Pr.  395 ;  Ex  parte  Stevens,  4  Cow.  133 ; 
Benedict  v.  Jones,  18  Hun,  527;  Frost  v.  T.  S.  Bk,  70  K  Y. 
553,  560  ^  Stafford  v.  Williams,  12  Barb.  240 ;  EoekseU  v.  AUen, 
3  McLean,  357 ;  Weaver  v.  Toogood,  1  id.  230, 241 ;  MaUheics 
V.  Aiken,  1  K  Y.  595  ;  Craft  v.  Merrh,  14  id.  456 ;  Woodv. 
CoUin,  2  Hill,  566 ;  1  Wait's  Pr.  24 ;  James  v.  Morey,  2 
Cow.  246 ;  Clift  v.  White,  15  Barb.  70 ;  12  N.  Y.  159 ;  Hill 
V.  Pixley,  63  Barb.  200 ;  Mickles  v.  Dillaye,  15  Hun,  296 ; 
Code,  §§  1452-1457;  Bodine  v.  Moare,  18  N.  Y.  347 ;  A.  E. 
Bamk  V.  J/TC.  B.  Co.,  6  Hill,  362;  Shepard  v.  O'Neil,  4 
Barb.  125  ;  Case  v.  Boughton,  11  Wend.  106,  109  ;  Spencer 
V.  Hartford,  4  id.  381 ;  Morgan  v.  Plumb,  9  id.  287,  292 ; 
H  M,  cfe  7?;  (7a  V.  SmaU,  21  id.  273,  276 ;  i^  cfe  C.  Bank  v. 
Sherman,  33  K  Y.  69 ;  Olc^tt  v.  T.  ii*.  ^.  Co,,  27  id.  546, 
565 ;  Craig  v.  Tappen,  2  Sandf.  Cli.  88 ;  Carter  v.  Stevens,  3 
Den.  33;  Dauchy  v.  Bennett,  7  How.  Pr.  375;  McKinstry 
V.  Curtis,  JO  Paige,  503 ;  Russell  v.  Allen,  Id.  249 ;  Ci?a?e  v. 
Tr//^^?6'r,  7  id.  248;  Tic*^  v.  ^^27i<?(?/?.,  2  Johns.  Ch.  125.) 
Under  the  general. denial  all  the  facts  were  properly  proved. 
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{Crique  v.  Sears^  17  Hun,  123,  125;  Evans  v.  Williams^  60 
Barb.  346-348 ;  Schicartz  v.  Oppold,  74  N.  Y.  307 ;  Manning 
V.  Winter,  7  Hun,  482;  MilUr  v.  Ins,  Co.,  1  Abb.  [N.  C] 
470;  ffW^n  V.  It  li.  Co.,  101  K  Y.  348,  364;  Gilma/n  v. 
GUrnmi,  111  id.  265.) 

Potter,  J.  The  action  is  ejectment.  The  plaintiff  bases 
his  right  to  recover  the  premises  described  in  \k\!Q  complaint 
upon  a  title  derived  from  the  sale  of  the  premises  under  an 
execution  issued  upon  a  judgment  recovered  by  George  S. 
Jones  against  George  AV.  Stevens  on  the  9th  day  of  February, 
1875,  for  the  sum  of  $404.13,  and  which  judgment  was  the 
first  lien  upon  the  lands  and  premises  of  said  Stevens.  On 
the  eleventh  of  the  same  month  judgments  were  also  recovered 
against  the  said  Stevens  as  follows,  viz. :  By  tlie  Cuba  Kational 
Bank  for  the  sum  of  $1,376.80 ;  by  Colerich  for  $374.61 ;  by 
Mills  for$3,145.17 ;  and  by  the  Bank  of  Angelica  for  $529.22. 
Stevens  at  that  time  owned  several  tracts  of  land  in  the  county 
of  Allegany. 

The  Cuba  Bank  issued  an  execution  on  its  judgment,  and 
caused  to  be  sold  under  it  the  premises  of  Stevens  known  as 
the  hotel  lot  for  the  sum  of  $652.50. 

In  due  time  and  manner  Jones,  the  senior  judgment- 
creditor,  redeemed  the  premises  so  sold,  paying  the  amount  of 
the  bid  with  interest  thereon,  and  afterwards  executed  a  deed 
of  said  premises  to  the  judgment-debtor  Stephens  for  the  sum 
of  $800.  Executions  were  issued  upon  the  other  judgments 
above  named,  and  the  premises  of  said  Stephens  known  as 
Spaulding  Mill  property  were  sold  thereunder  for  the  sum  of 
$460,  and  the  same  were  redeemed  by  Jones  under  his  senior 
judgment  Under  an  execution  issued  upon  the  Cuba  Bank 
judgment  the  premises  known  as  the  Furnace  lot  was  sold  for 
$600,  and  the  same  was  redeemed  by  said  Jones  under  his 
senior  judgment. 

Upon  executions  issued  upon  the  three  last-named  judg- 
ments there  was  also  sold  360  acres  of  lands  of  said  Stephens, 
and  the  said  Jones,  under  his  senior  judgment,  also  redeemed  the 
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lands  so  sold.  Some  five  years  after  these  sales  and  redemp- 
tions the  said  Jones  applied  for  and  obtained  leave  to  issue 
execution  upon  affidavit  that  the  whole  amount  thereof  was 
due  and  unpaid,  and  upon  the  stipulation  of  said  Stephens 
that  execution  might  be  issued  upon  the  Jones  judgment,  ard 
that  the  yhole  amount  thereof  with  interest  was  due  thereon. 
The  premises  in  question  were  sold  under  the  last-named  exe- 
cution, and  bid  off  by  the  plaintiff  for  fifty  dollars,  and  subse- 
quently the  sheriff  executed  a  deed  accordingly  to  the  plaintiff. 
The  plaintiff  bases  his  title  upon  this  deed. 

The  answer  of  the  defendant  was  a  denial  of  each  and  every 
allegation  of  the  complaint,  and  affirmatively  set  up  adverse 
possession. 

The  rights  of  the  parties  are  to  be  determined  under  the 
Revised  and  other  statutes  in  force  when  these  proceedings 
were  had  and  before  the  enactment  of  the  Code  of  Civil  Pro- 
cedure, which  also  contains  provisions  in  relation  to  the 
redemption  of  lands  sold  under  execution. 

The  object  of  the  statutes  upon  the  subject  of  redemptions 
is  that  the  property  of  the  debtor  shall  be  made  available  to 
its  utmost  extent  in  paying  his  debts. 

The  proceedings  for  that  purpose  are  statutory  and  jnust  be 
followed.  The  scheme  of  the  statute  is  that  for  one  year 
after  the  sale  of  lands  under  execution  is  made,  the  judgment- 
debtor,  his  grantee,  devisee  or  heir  may  redeem  the  lands  sold. 
After  the  expiration  of  a  year  from  the  sale  and  within  the 
succeeding  three  months  any  judgment-creditor,  whether 
senior  or  junior  to  the  judgment  on  which  the  sale  was  made, 
may  redeem  and  so  acquire  the  right  of  the  purchaser  at  the 
sale.    (2  R.  S.  371,  §  50 ;  People  v.  Fleming,  4  Den.  137.) 

The  question  is  what  effect,  if  any,  was  produced  upon  the 
senior  judgment  of  Jones  by  his  redemption  thereunder  from 
the  sale  under  the  junior  judgment  of  the  Cuba  Bank  judg- 
ment. The  appellant  contends  that  it  had  no  effect  upon  it 
The  respondent  contends  that  it  paid  it  in  legal  effect  It  will 
not  be  questioned  that  the  purchaser  at  the  sale  under  the 
Cuba  Bank  (junior)  judgment  bought  it  subject  to  the  lien  of 
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the  Jones  (senior)  judgment  and  that  the  Jones  judgment 
being  senior  was  not  by  such  sale  at  all  affected.  After  such 
sale,  Jones  had  one  of  two  courses  he  might  pursue.  He 
could  sell  the  lands  bid  off  under  the  Cuba  Bank  sale  or  he 
could  redeem  the  lands  from  the  purchaser  at  that  sale.  If  ha 
sold  the  lands  under  his  (senior)  judgment,  and  he  himself  bid 
them  off,  his  judgment  would  be  paid  to  the  amount  of  the 
bid,  and  if  he  bid  tliem  off  at  a  sum  exceeding  his  judgment, 
he  would  have  to  pay  the  excess  in  cash.  If  the  lands  were 
bid  off  by  another  than  Jones,  the  latter  would  be  entitled  to 
receive  out  of  the  bid  the  amount  due  upon  his  judgment  and 
the  purchaser  at  the  Cuba  Bank  sale  would  be  entitled  to  any 
surplus  beyond  paying  the  Jones  judgment.  But  Jones  chose 
to  redeem  rather  than  to  sell  under  liis  judgment,  and  so  he 
took  the  position  occupied  by  the  purchaser  under  the  Cuba 
judgment  sale.  That  position,^  as  we  have  seen,  was  that  of 
purchaser  and  owner  subject  to  the  Jones  judgment  In  other 
words  Jones  had  become  the  owner  of  the  land  by  purchase 
from  the  Cuba  Bank  purchaser  subject  to  the  senior  judgment 
owned  by  himself.  The  purchaser  at  the  Cuba  Bank  sale  got 
back  by  Jones'  redemption  the  sum  that  he  paid  for  the  land 
subject  to  the  Jones  judgment  and  which  he  would  have  ta 
pay  to  acquire  Jones'  position.  Jones  should  pay  or  credit 
the  same  if  he  would  take  the  place  of  the  Cuba  Bank 
purchaser  after  paying  and  purchasing  the  Jones  judgment.. 
Tlie  position  of  Jones  is  that  he  has  become,  by  means  of 
the  redemption,  owner  of  the  lands  at  a  cost  of  the  sum  he 
paid  to  redeem  and  the  amount  of  his  own  judgment.  No 
other  can  take  his  place  or  become  the  owner  of  the  property 
without  paying  Jones  the  amount  the  property  has  cost  him,  viz.: 
the  amount  which  he  paid  to  redeem  it  from  the  Cuba  Bank 
judgment  sale  and  the  amount  of  his  own  judgment.  Sub- 
division 2  of  section  55,  provides  *'  If  the  judgment  or  decree 
by  virtue  of  which  the  fii-st  creditor  acquired  the  title  of  the 
original  purchaser,  be  prior  to  the  judgment  or  decree  of  such 
second  creditor,  then  such  second  creditor  shall  also  pay  to- 
such  first  creditor  the  amount  due  on  his  judgment  or  decree.'*^ 
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The  provisions  of  the  Code  of.  Civil  Procedure  liave  not 
changed  the  substance  of  the  provisions  of  the  Revised 
Statutes. 

The  new  sections  added  to  and  tlie  modifications  made  in 
the  provisions  of  the  Kevised  Statutes  under  which  these 
sales  and  redemptions  were  had  by  the  Code  of  Civil  Pro- 
cedure tend  to  confinn  the  reasoning  and  views  here  presented. 
Under  the  provisions  of  the  Code,  the  redeeming  creditor  is 
required  to  make  and  file  a  certificate  showing  the  extent  to 
which  his  judgment  was  paid  by  using  it  to  effect  a  redemj> 
tion  from  a  sale  under  execution. 

By  section  1463,  the  certificate  must  be  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  must  describe  the  judgment  imder  which  he 
redeems  and  specify  the  sum  due  thereon  and  must  state  that 
the  redemption  satisfies  the  judgment  in  full  or  to  a  specified 
amount  and  the  same  must  be  filed  in  the  oflSce  of  the  county 
clerk. 

This  is  a  very  plain  legislative  construction  of  the  provis- 
ions of  the  Revised  Statutes  mider  which  these  proceedings 
were  had,  and  giving  rise  to  the  question  involved  in  this  case. 
The  necessary  implication  from  this  section  is  that  some  simi 
must  be  paid  upon  a  senior  judgment  which  is  used  in  redeem- 
ing from  a  sale  under  a  junior  judgment.  The  amount  which 
would  ordinarily  be  applied  upon  the  senior  judgment  in 
redeeming  from  a  sale  under  a  junior  judgment  would  be  the 
value  of  the  property  over  and  above  the  sum  bid  upon  the 
junior  judgment  and  subject  to  which  the  purchaser  bid  off 
the  property. 

In  this  case  it  appears  that  Jones,  the  senior  judgment- 
creditor,  had  three  times  redeemed  from  sales  under  junior 
judgments  of  properties  eacli  of  which  was  worth  more  than 
the  sum  it  sold  for  and  the  amount  of  the  Jones  judgment, 
and  notwithstanding  these  facts,  nothing  according  to  the 
appellant's  contention  had  yet  been  paid  upon  or  was  appli- 
cable to  the  Jones  judgment,  and  he  was  at  liberty  to  issue 
execution  upon  it  and  sell  other  property  of  the  judgment- 
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debtor  to  satisfy  the  whole  of  his  judgment  and  the  interest 
thereon. 

If  tlie  purchasers  at  the  several  sales  under  the  judgments 
junior  to  the  Jones  judgment,  purchased  the  lands  with 
the  same  expectation  that  the  purchaser  under  the  Cuba 
Bank  judgment  did,  viz.:  subject  to  the  lien  of  tlie  Jones 
judgment,  it  is  manifest  that  the  amount  of  the  Jones  judg- 
ment was  virtually  taken  out  of  the  amount  of  the  bids 
of  the  last  three  sales  and  the  creditors  of  StejJiens  lost  those 
amounts  out  of  their  judgments ;  and  if  the  appellant's  con- 
tention is  correct,  then  the  creditors  of  Stephens  lost  four 
times  the  amount  of  the  Jones  judgment,  and  the  Jones  judg- 
ment was  not  paid  or  affected  in  any  way  whatever,  but  was 
left  to  be  enforced  by  a  sale  of  other  property  of  the  judg- 
ment-debtor. 

This,  it  seems  to  me,  is  contrary  to  the  statute  under  con- 
sideration and  also  contrary  to  the  equities  recognized  and 
enforced  by  the  courts  in  analogous  cases. 

My  conclusion  is  that  the  Jones  judgment  was  paid  or  satis- 
fied and  the  plaintiff  took  no  title  by  virtue  of  the  sale  under 
that  judgment  {Craft  v.  Merrill,  14  N.  Y.  456 ;  Frost  v. 
Ymkers  Sav.  Bk.,  YO  id.  553-560 ;  Wood  v.  Colvin,  2  Hill, 
566.) 

The  evidence  offered  to  prove  that  the  value  of  property 
cold  was  more  than  the  Jones  judgment  and  the  sum  bid  on 
each  sale  should  have  been  received. 

There  is  no  question  that  the  defense  of  want  of  title  in 
the  plaintiff  in  an  action  of  ejectment  is  admissible  under  an 
answer  denying  the.complaint.  {Schwarz  v.  Oppold^  74  N.  Y. 
307.) 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  given  for  defendant,  with  costs. 

All  concur,  except  Bradley  and  IIaight,  JJ.,  not  sitting. 

Order  aflSrmed  and  judgment  accordingly. 
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DwioHT  Johnson  et  al.,  Appellants  and  Respondents,  v.  The 
Shelter  Island  Grove  and  Camp  Meeting  Assoclation, 
Appellant  and  Respondent. 

Defendant,  a  corporation,  having  power  under  its  charter  (Chap.  647, 
Laws  of  1872)  to  purchase  and  sell  real  estate,  purchased  certain  lands, 
and  caused  the  greater  part  thereof  to  belaid  out  and  mapped,  in  accord- 
ance with  a  plan  of  improvement  accepted  by  the  association,  into  lots, 
Btreets,  avenues  and  parks.  At  a  sale  of  lots  there  was  distributed  among 
those  present  what  purported  to  be  a  lithographic  copy  of  the  original 
map.  The  portion  not  laid  out  into  streets  was  marked  upon  this 
copy  as  "The  Ramble,"  and  thereon  ground  was  marked  out  as  a 
site  for  a  chapel.  Plaintiffs  purchased  lots  marked  out  on  the  map, 
which  was  referred  to  in  the  deeds.  In  an  action  to  restrain  the  asso- 
ciation from  erecting  a  hotel  on  the  lot  so  marked  as  a  chapel  site,  held, 
that  while  as  to  so  much  of  the  laud  designated  on  the  map  as  public 
grounds,  each  purchaser  acquired  an  easement,,  by  implied  covenant,, 
as  appurtenant  to  the  premises  granted,  the  enjoyment  of  which  defend- 
ant could  not  thereafter  abridge,  and  conceding  that  the  portion  desig- 
nated as  "The  Ramble"  could  not  be  used  for  other  purposes  than  a 
ramble  or  park,  yet,  as  on  the  map  a  portion  of  this  was  marked  out 
as  a  site  for  a  building  the  right  to  erect  a  building  thereon  was  expressly 
reserved;  that  the  mere  fact  that  this  site  was  designated  on  the  map  as 
a  chapel,  did  not  constitute  an  implied  covanant  tliat  no  other  than  & 
building  for  religious  purposes  should  be  erected  thereon,  and  without 
a  covenant,  express  or  implied,  defendant  had  the  right  to  devote  a 
structure  erected  on  the  site  to  other  purposes;  and,  therefore,  in  the 
absence  of  evidence  that  the  change  of  use  will  abridge  the  enjoyment 
of  plaintiffs*  easement,  they  could  not  maintain  their  action. 

Upon  a  motion  for  an  extra  allowance  the  moving  papers  did  not  attempt 
to  show  the  value  of  the  alleged  easement.  Held,  that  granting  the 
motion  was  error;  that  the  easement  being  the  subject-matter  involved 
in  the  litigation,  its  value  was  the  only  proper  basis  of  an  allowance. 

Reported  below,  47  Hun,  374. 

(Argued  June  11,  1890;  decided  October  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  13,  1888,  which  affirmed  a  judgment  in  favor 
of  the  defendant  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term,  and  reversed  an  order  granting  an  extra 
allowance. 
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The  nature  of  this  action  and  the  facts,  so  far  as  material,, 
are  stated  in  the  opinion. 

Joshua  W.  Van  Cott  for  plaintiffs.  An  easement  in  "  The 
Kanible "  was  created  both  by  way  of  grant  and  by  way  of 
estoppel.  (2  Kent's  Comm.  540 ;  Washb.  on  Eas.  [4th  ed.] 
chap.  1,  §  5 ;  2  Dillon  on  Mnn.  Corp.  [3d  ed.]  chap.  17,  §§  626- 
643 ;  Ililla  v.  Miller^  3  Paige.  254 ;  Trustees^  etc,,  v.  Cotceriy 
4  id.  510 ;  Barrow  v.  Richard,  8  id.  531 ;  Hunter  v.  Trus- 
tees, etc,,  6  Hill,  407 ;  Sill  v.  Village  of  Lansingburgh,  16 
Barb.  107 ;  City  of  Cincinnati  v.  ^Yh^te,  6  Pet.  431 ;  Barclay 
V,  Howell,  Id.  498;  JV^ew  Orleans  v.  United  States,  10 
id.  662;  City  of  Oswego  v.  C.  Co.,  8  N.  Y.  259;  Child  v. 
Chappdl,  11  id.  246;  Cady  v.  Conger^  19  id.  253;  Cook 
V.  Harris,  61  id.  454;  Ward  v.  DoA^is,  3  Sandf.  502,  520; 
Derby  v.  Town  of  AHling,  40  Conn.  410;  Dummer  v. 
Jersey  City,  Spencer,  86 ;  Hoboken  Case,  33  N.  J.  Ecj. 
172 ;  Clark  v.  City  of  Elizabeth,  40  id.  172 ;  Rowan  v.  Tovm 
of  PcyrUamd,  8  B.  Mon.  232;  State  v.  Wilkinson,  2  Vt.  480  ; 
P(mer<yy  v.  Mills,  3  id.  279 ;  Abbot  v.  Mills,  Id.  521 ;  State 
V.  Ca;ain,  Id.  530;  BartleU  v.  City  of  Bangor,  67  Me.  460 ; 
Hawley  v.  City  of  Baltimore,  33  Md.  280 ;  Tingies  v.  Mayor, 
etc,,  51  id.  500 ;  Rich  v.  City  of  Rock  Island,  5  Biss.  95  ; 
Wyman  v.  Mayor,  etc,,  11  Wend.  501 ;  Morgan  v.  R,  R,  Co., 
96  U.  S.  716  ;  100  id.  578 ;  BisseU  v.  C,  R,  Co,,  23  N.  Y.  61 ; 
Talmage  v.  ^.  ^.  Barik,  26  id.  105 ;  In  re  Twenty-third  St.,  19 
Wend.  128 ;  In  re  Twenty-^iinth  St,,  1  Hill,  179 ;  In  re  Thirty- 
ninth  St.,  1  id.  191,  192 ;  I)icke7'son  v.  Colgrove,  100  id.  578, 
584;  Newman  v.  Nellis,  97  K  Y.  285 ;  Badeau  v.  Mead,  14 
Barb.  322 ;  Washb.  on  Eas.  §  3 ;  Bishop's  Non-contract  Law, 
§  863 ;  B,  R,  Co.  v.  Ross,  L.  E.  [38  Cli.  Div.]  295 ;  Mackenzie 
V.  Childers,  L.  E.  [43  Ch.  Div.]  265  ;  Spicer  v.  Martina,  L.  K. 
[14  H.  L.  Cajs.]  12;  Myers  y.  Catturson,  L.  E.  [43  Ch.  Div.] 
470 ;  Raynor  v.  Lyon,  46  Hun,  227 ;  L.  E.  [34  Gh.  Div.]  1 ; 
Wetmore  v.  Bruce,  118  N.  Y.  318.)  When  there  is  a  special 
verdict  or  the  facts  are  specially  found  by  the  court,  and  a 
wrong   judgment  is  entered   thereon,  the    appellate    court 
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xeverses  and  renders  the  appropriate  judgment.  {Zee  v.  T7/. 
of  Sandy  Hill,  40  N.  Y.  442,  453 ;  66  id.  506,  517  ;  11  Hun, 
490 ;  Jackson  v.  Andrews,  59  K.  Y.  244 ;  Beach  v.  Cooke, 
•28  id.  509 ;  Marquat  v.  Marqnat,  12  id.  336 ;  44  id.  172, 
192;  L.  R  [Q.  B.  Div.]  581-583;  L.  E.  [5  R  C.  App.] 
203,  276;  5  Otto,  356,  359;  37  K  Y.  78,  98;  55  id.  456; 
68  id.  345,  355 ;  Id.  610,  613 ;  112  U.  S.  150 ;  AUeji  v.  S.  L. 
Bank,  120  id.  20;  Fort  Scott  v.  Hickman,  112  id.  150.)  Xo 
•case  was  made  for  an  additional  allowance.  (Code  Civ.  Pro. 
§  3253;  Connaughty  v.  S,  C.  Bank,  92  X.  Y.  401-404; 
Lattimore  v.  Livennore,  72  id.  174 ;  People  v.  S,  L  F.  Co., 
68  id.  71 ;  People  v.  Giroux,  29  Hun,  248 ;  A,  D.  Co.  v. 
Zihhj,  45  N.  Y  499.) 

William  C.  De  Witt  for  defendant.  No  such  easement  as 
that  set  forth  in  the  complaint  is  known  to  or  cognizable  by 
the  law  on  real  property,  except  where  it  has  been  created  by 
express  grant.  {Pearsall  v.  Post,  20  Wend.  135 ;  Crabbe  on 
Eeal  Prop.  384,  §  446;  2  Koscoe  on  Keal  Actions,  354; 
Parker  v.  Forte,  9  Wend.  308,  315  ;  Van  Rensselaer  v.  Bad- 
-cliff,  10  id.  649 ;  2  Washb.  on  Real  Prop.  287 ;  Ward  v.  Davis, 
3  Sandf.  502.)  The  dedication,  if  any,  having  been  of  the 
lands  to  be  public  grounds,  it  was  revocable  at  any  time 
before  acceptance  by  the  public,  and  it  was  so  revoked  by  the 
indorsement  put  upon  its  maps  by  the  association  under  con- 
clusive authority.  {N.  F.  S.  Bridge  v.  Backman,  66  N.  T. 
261,  268 ;  Ward  v.  Davis,  3  Sandf.  517 ;  Lee  v.  Village  of 
.Samdy  Hill,  40  K  Y.  442,  450 ;  Pitcher  v.  N.  Y.  <&  K  R. 
R.  Co.,  50  Sandf.  599 ;  Jon^s  v.  Percival,  5  Pick,  485 ;  Van 
Rensselaer  v.  Radcliff,  10  Wend.  639,  654;  Johnson  v. 
Sinnecutt,  2  Cush.  153-156;  Green  v.  ^^.  Y.  C  R.  R. 
Co.,  12  Abb.  [K  C]  142 ;  Drake  v.  //.  R.  R.  Co.,  7  Barb. 
S08.)  A  court  of  equity  should  not  inteq^ose  in  this  case ; 
plaintiffs  should  be  left  to  their  remedy  at  law.  {Irwin 
V.  Dixon,  6  How.  [XJ.  S.]  10.)  A  claim  for  an  easement 
must  be  founded  upon  a  grant,  by  deed  or  writing,  or  upon 
prescription  which  supposes  one,  for  it  is  a  permanent  inter- 
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est  in  another's  land  with  a  right  at  all  times  to  enter  and- 
enjoy  it  (3  Kent's  Comm,  452 ;  2  Washb.  on  Eeal  Prop. 
277,  287;  Mumford  v.  Whitney,  15  Wend,  392;  Atty.-Gen. 
V.  Doughty,  2  Ves.  453 ;  Parker  v.  Foote,  19  Wend.  309- 
316.)  The  making  and  publication  of  a  plan  for  the  improve- 
ment of  lands,  consisting  of  maps,  etc.,  by  which  property  is 
laid  out  into  lots,  streets,  parks  and  squares,  does  not,  as  to  / 
portions  unplotted  r.nd  undesignated,  work  ii,  dedication  thereof 
to  the  detriment  of  the  fee  of  the  owner.  {Strong  v.  City  of 
Brooklyn,  58  N.  Y.  16 ;  Feaffes  v,  Gibson,  2  Dow.  301 ; 
Squire  v.  Camphell,  13  £ng.  Ch.  Rep.  458 ;  Jones  v.  Percvvaly 
5  Pick.  484.)  The  symbol  on  the  map  annexed  to  the  com- 
plaint is  utterly  inadequate  for  any  purpose  of  dedication. 
{Sarracl/mgh  v.  Johnson,  8  A.  &  E.  99 ;  Holdcmh  v.  ViUdge 
of  Col4  Springs,  21  K  Y.  477 ;  Cook  v.  Harris,  61  id.  448  ; 
Carpenter  v.  Fywim,  35  Barb.  335;  N.  F.  S.  B.  Co.  v. 
Buchanan,  66  N.  Y.  269 ;  Badeau  v.  Mead,  14  Barb.  339 ;, 
Freisman  y.  Hucksing,  84  N.  Y.  31.)  There  never  was  any 
declaration  or  act  dedicating  or  subjecting  the  lands  in  ques- 
tion to  use  as  a  ramble  or  park  for  which  the  defendants  were 
responsible  to  the  plaintiffs,  or  upon  which  they  can  be 
estopped.  (Willard  on  Real  Estate  &  Con.  369 ;  Ileane  v. 
Rogers,  9  B.  &  0.  577 ;  WaUis  v.  Tritesdell,  6  Pick.  455 ; 
DrezeU  v.  OdeU,  3  Hill,  225  ,  N.  F  B.  Co,  v.  Backman,  66^ 
N.  Y.  276 ;  Padgett  v.  Lawrence,  10  Paige,  176-181 ;  Pitcher 
V.  N.Y.&E.  R.  R.  Co.,  5  Sandf.  587,  593-;  Ward  y. Davis,, 
3  id.  511 ;  3  Washb.  on  Real  Prop.  69 ;  Wiseman  v.  Luch- 
smger,  81  N.  Y.  41,  42 ;  S.  V.  0.  Asylum  v.  Troy,  76  id. 
100 ;  Irwin  v.  Dixon,  9  How.  [XT.  S.]  32.)  The  findings  of 
the  trial  judge  upon  the  facts,  affirmed  by  the  General  Term, 
warranted  by  evidence  are  conclusive  upon  this  court,  and 
they  are  obviously  fatal  to  the  appellants.  {StillweU  v.  iT.  Z.. 
Ins.  Co.,  72  K  Y.  385-388.) 

Parker,  J.  The  plaintiffs,  by  means  of  this  action,  seek  to 
restrain  the  defendant  from  erecting  upon  lands  to  which  it 
has  title  a  building  to  be  used  for  hotel  purposes,  upon  the 
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ground  that  it  will  interfere  with  the  enjoyment  of  an  ease- 
ment which  the  plaintiffs,  as  fijrantees  of  the  defendant,  claim 
to  have  acquired  in  the  premises. 

In  1871  several  persons  united  in  the  purchase  of  about 
300  acres  of  land  on  Shelter  island,  bounded  by  Greenport 
bay,  Derring  harbor.  Chase's  creek  and  a  hue  running  from 
Chase's  creek  to  Greenport  bay. 

Thereafter  such  associate  purchasers  were  incorporated  by 
chapter  647  of  the  Laws  of  1872.  Before  selling  any  portion 
of  the  lands  the  defendants  employed  a  landscape  gardener  to 
devise  a  plan  of  improvements  for  the  settlement,  and  to  pre- 
pare a  map  representing  such  plan  and  lay-out.  With  slight 
alterations  the  plan  prepared  by  him  for  the  improvement  of 
the  grounds  was  adopted  by  the  defendant.  It  embraced 
streets,  avenues  and  parks,  and  contemplated  the  erection  of 
hotels,  cottages  and  other  buildings  suitable  for  the  enjoyment 
of  the  several  members  of  the  desired  community.  Shortly 
thereafter  a  sale  of  lots  took  place  on  the  grounds  of  the 
association,  at  which  time  there  were  distributed  among  the 
persons  present  what  purported  to  be  a  lithographic  copy  of 
the  original  map  and  plan.  Subsequently  a  form  of  deed  was 
adopted  by  the  association  which  was  intended  to  secure  to  the 
purchasers  of  lots  the  proper  use  and  enjoyment  of  the  streets, 
avenues  and  parks,  and  to  the  association  the  benefit  to  result 
from  the  construction  of  dwelling-houses  thereon.  The  deeds 
recited  the  granting  of  all  that  certain  lot  and  parcel  of  land 
situated  on  Shelter  island  in  the  town  of  Shelter  Island,  in  the 
county  of  Suffolk  and  state  of  New  York,  known  and  desig- 
nated on  a  map  on  file  in  the  office  of  the  clerk  of  the  county 
of  Suffolk,  entitled  a  "  plan  of  improvements  for  the  Shelter 
Island  Grove  Association,  by  Morris  R  Copeland,  as  lot  No.," 
etc.  Now,  as  to  so  much  of  the  lands  designated  upon  said  map 
as  appropriated  to  the  use  of  the  Shelter  Island  Community  as 
public  grounds,  whether  designated  as  streets,  avenues,  parks 
or  places,  each  purchaser  of  a  lot  acquired  therein  distinct  and 
independent  rights  by  implied  covenant  as  appurtenant  to  the 
premises  granted  ;  an  easement,  the  enjoyment  of  which  the 
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defendant  could  not  thereafter  abridge.  {Lennig  v.  Ocean 
City  Association^  56  Am.  Eep.  16.) 

But  the  map  on  file,  and  made  a  part  of  the  deed  by  refer- 
ence, did  not  designate  any  portion  of  what  is  known  through- 
out this  case  as  "  The  Eamble  "  as  public  grounds. 

The  conveyances,  therefore,  do  not  in  terms  purport  to 
grant  to  these  plaintiffs  an  easement  in  "  The  Ramble."  But 
it  is  insisted,  on  the  part  of  the  appellants,  that  the  facts  found 
establish  an  easement  therein  by  way  of  equitable  estoppel. 
The  plan  of  improvements  embraced  all  of  defendant's  pur- 
chase, except  about  fifty  acres,  the  surface  of  which,'  in  the 
main,  consisted  of  precipitous  hills  broken  by  deep  ravines, 
and  it  was  not  deemed  feasible,  in  the  early  stages  of  the 
enterprise,  to  make  use  of  it  for  building  purposes. 

And  it  was  a  portion  of  this  tract  which  the  plaintiffs  insist 
was  embraced  in  the  original  plan  of  improvements  as  public 
grounds.  And  in  support  of  their  claim  is  presented  the  find- 
ing that  the  president  so  stated  to  two  or  more  of  the  pur- 
chasers, which  statement  appears  to  have  beien  privately  made 
and  without  the  authorization  of  the  defendant's  trustees, 
together  with  the  fact  that  photo-lithographic  maps,  handed  to 
the  purchasers  at  the  place  in  controversy,  contained  the  words 
"  The  Ramble,"  and  also  certain  marks  which  it  is  urged  was 
the  symbol  adopted  by  the  defendant  association  to  indicate 
public  grounds.  The  trial  court,  in  appropriate  findings, 
expressed  the  conclusion  that  the  small  lines  or  dots,  of  which 
the  so-called  symbol  appearing  upon  the  photo  map  was  com- 
posed, were  not  intended  to  indicate  that  the  lands  had  been 
devoted  to  the  use  of  the  Shelter  Island  Community.-  Such, 
too,  appears  to  have  been  the  view  of  the  General  Term. 
And,  if  the  findings  in  that  respect  are  controlling  here,  no 
room  remains  for  the  operation  of  the  doctrine  of  equitable 
estoppel.  For  certainly  the  unauthorized  statement  of  the 
president  of  the  corporation,  privately  made  to  some  of  the 
purchasers  at  a  public  sale,  of  the  determination  of  the  asso- 
ciation as  to  lands  not  granted,  cannot  be  effectual  for  such 
purpose. 
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But  it  is  said  that  the  maps  coataining  the  alleged  symbol 
designating  public  grounds  are  before  this  court,  and,  there- 
fore, it  can  and  should  determine  its  purpose  and  legal  effect. 
We  think  the-  necessity  for  such  determination  is  not  pre- 
sented. That  if,  as  to  it,  a  conclusion  should  be  arrived  at 
agreeable  to  the  contention  of  the  appellants,  and  it  should  be 
further  held  that  the  other  facts  found,  considered  in  connec- 
tion with  it,  estopped  the  defendants  from  using  tlie  grounds- 
so  designated  for  other  purposes  than  a  ramble  or  park,  still 
we  would  be  required  to  affirm  the  judgment,  upon  the  ground 
that  it  does  not  appear  that  the  erection  of  the  projected 
building  will  interfere  with  the  plaintiffs'  easement.  Upon 
every  map  introduced  there  is  shown  in  that  portion  of  the 
grounds  known  as  "  The  Kamble  "  a  chapel  site.  So  much  of 
the  grounds,  therefore,  as  are  embraced  within  the  limits  of 
the  site  wei'e  not  granted  to  the  Shelter  Island  Conmaunity  for 
the  purposes  of  a  ramble  or  park.  On  the  contrary,  the  right 
to  erect  a  building  there  was  expressly  reserved,  and  the  inten- 
tion to  exercise  it  asserted^ 

The  mere  fact  that  the  proposed  building  site  was  designatied 
on  the  map  as  a  "chapel,"  does  not  of  itself  constitute  an 
imphed  covenant  that  one  shall  be  erected,  or,  if  erected,  that 
no  other  than  religious  use  shall  be  made  of  it,  and  without 
such  covenant,  either  expressed  or  implied,  the  defendant's 
right  to  devote  a  structure  on  that  site  to  some  other  purpose 
cannot  be  denied. 

It  is  the  poUcy  of  the  law  to  encourage  the  most  advanta- 
geous use  of  land.  And  the  courts  will  not  be  diligent  in 
searching  for  pretexts  with  whicli  to  check  the  enterprise  of 
an  owner  of  the  fee  at  the  behest  of  one  who  is  not  actually 
interfered  with  in  the  proper  enjoyment  of  his  easement. 

The  court  has  found  as  a  fact  that  the  annex  or  hotel  is  to 
be  built  upon  the  spot  where,  upon  the  map,  was  located  a 
chapeL 

The  right  to  erect  a  building  then  does  not  admit  of  ques- 
tion. There  is  no  express  warranty  that  it  shall  be  used  for 
religious  purposes  only.     Neither  do  the  facts  permit  the  con- 
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elusion  of  an  implied  warranty  to  that  effect.  It  was,  there- 
fore, incumbent  upon  the  plaintiffs  to  point  out  by  evidence,  if 
it  be  the  fact,  how  the  cliange  of  user  will  abridge  their  enjoy- 
ment of  the  easement. 

This  was  not  done,  and  for  that  reason,  if  for  no  other,  the 
judgment  denying  an  injunction  should  be  affirmed.  The 
reversal  of  the  order  granting  an  extra  allowance  should  be 
sustained.  The  easement  was  tlie  subject-matter  involved  in 
the  litigation,  and  its  value  was  proper  as  the  basis  of  an 
allowance.     {Lattimer  v.  Livermore^  72  N.  Y.  174.) 

The  defendant's  moving  papers  do  not  attempt  to  show  the 
value  of  the  alleged  easement  and,  therefore,  fail  to  establisli 
a  foundation  for  an  extra  allowance. 

The  judgment  should  be  affirmed,  with  costs  to  the  defend- 
ant, and  the  order  appealed  from,  with  costs  to  the  plaintiffs. 

All  concur,  except  Vann,  J.,  dissenting,  and  Beown,  J., 
not  sitting. 

Judgment  affirmed. 
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Hannah   S.   Bbick,   Appellant,  v.  Robert  Campbell,  1|2   3871 

Respondent.  - —        ' 

Prior  to  the  enabling  act  of  1879  (Chap.  248,  Laws  of  1879),  a  married 
woman  who  had  a  child  or  any  issue  of  a  child  living,  had  no  power  to 
assign  a  policy  of  insurance  issued  pursuant  to  the  act  of  1840  (Chap. 
80,  Laws  of  1840),  upon  the  life  of  her  husband,  for  her  benefit,  during 
the  life  of  her  husband.  The  act  of  1873  (Chap.  821,  Laws  of  1878) 
simply  authorized  an  assignment  of  such  a  policy  where  the  beneficiary 
had  no  child  or  issue  of  any  child  living. 

The  beneficiary  is  not  estopped  from  contesting  the  validity  of  such  an 
assignment  by  the  fact  that  it  contains  a  covenant  to  the  effect  that 
it  is  valid  and  sufficient,  and  that  whenever  required  the  assignor  will. 
in  order  to  carry  out  the  design  of  the  instrument,  do  any  act  neces- 
sary for  that  purpose. 

Such  an  assignment  was  not  validated  by  the  removal  of  the  disability  by 
the  said  act  of  1879. 

The  wife's  right  to  avoid  such  an  assignment,  in  the  absence  of  any  act, 
order  or  action,  after  the  disability  was  removed,  recognizing  its  validity, 
is  not  barred  hy  delay  in  seeking  to  reclaim  the  policy  for  a  period  within 
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that  proscribed  by  the.  Statute  of  Limitations,  nor  will  mere  delay  short 
of  that  period  suffice  to  validate  the  assignment. 

The  general  enabling  acts  in  relation  to  married  women  and  their  separate 
property,  have  no  reference  or  applicability  to  such  a  policy,  and  only 
in  those  cases  and  to  the  precise  extent  which  the  statutes  have  author- 
ized, can  the  beneficiary  assign  it. 

To  bring  an  insurance  by  a  wife  upon  the  life  of  her  husband  within  the 
provisions  of  said  act  of  1840,  it  is  not  essential  that  it  should  appear  by 
the  terras  of  the  policy  or  by  extrinsic  evidence,  that  it  was  the  intention 
of  the  assured  to  avail  himself  of  the  provisions  of  that  act;  the  intention 
is  to  be  presumed  from  the  beneficial  nature  of  the  policy. 

The  omission  to  provide  in  the  policy  for  the  disposition  of  the  fund  in 
case  of  the  death  of  the  wife  before  her  husband,  or  a  statement  in  the 
application  that  the  insurance  is  for  the  benefit  of  the  wife  solely,  does 
not  rebut  the  presumption  that  in  taking  the  policy  the  wife  had  in 
view  said  act. 

The  fact  that  such  a  policy  was  issued  by  a  corporation  created  under  the 
laws  of  another  state,  does  not  affect  its  assignability,  in  the  absence  of 
evidence  that  under  the  laws  of  such  other  state  it  is  assignable. 

It  aeems,  that  in  an  action  brought  by  a  married  woman  to  compel  the 
reassignment  of  such  policy,  in  case  it  appears  that  defendant  has  paid 
any  premiums  thereon,  the  repayment  thereof  should  be  made  a  condition 
of  granting  the  relief. 

(Argued  April  30,  1890;  decided  October  14,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
Marcli  7,  1888,  whicli  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jacob  F,  Miller  for  appellant.  The  policies  were  not 
assignable.  (Laws  of  1840,  chap.  80 ;  Laws  of  1850,  chap. 
187;  Laws  of  1862,  chap.  70;  Laws  of  1866,  chap.  656; 
Laws  of  1870,  chap.  277  ;  Laws  of  1873,  chap.  821 ;  Eadie 
V.  summon,  26  N.  Y.  15 ;  Barry  v.  E.  L.  Ins.  Co.,  59  id. 
587  ;  Barry  v.  Bnme,  71  id.  262  ;  B rummer  v.  Cohn,  86  id.  "11; 
Wilson  V.  Lamrence,  13  Hun,  238  ;  76  N.  Y.  585;  Baron  v. 
Brummer,  100  id.  372;  Smiliev.  Quinn,  90  id,  492;  FranJc 
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V.  JT.  Z.  Inso  Co.,  102  id.  266  ;  Anderson  v.  Goldschmidt,  103 
id.  618 ;  Tiemeyer  v.  Tumquiat,  85  id.  516.)  The  plaintiff 
being  a  married  woman,  is  not  liable  on  her  guaranty  con- 
tained in  the  assignment.  ( Jf.  B,  Co.  v.  Thompson,  58  N.  Y. 
80 ;  Ndsh  V.  Mitchell,  71  id.  199 ;  Tiemeyer  v.   Turnquist, 

85  id.  516  ;  ;&  C.  Bankv.  Pruyn,  90  id.  50  ;  Tale  v.  Dederer, 
18  id.  265  ;  22  id.  450 ;  68  id.  329 ;  Limdemann  v.  Farqiihar, 
101  id.  437.)  The  policies  being  non-assignable,  any  agreement 
of  guaranty  falls  with  the  main  instrument.  The  assignment 
being  invalid,  a  guaranty  of  them  is  invalid  also.  The  wife  can- 
not  do  indirectly  what  she  cannot  do  directly.  To  compel  her 
to  do  what  the  law  says  she  cannot  do,  viz.:  to  make  or  validate 
an  assignment,  is  to  compel  her  to  do  an  illegal  act.  {Baron 
V.  Brumrfier,  100  N.  Y.  37  ;  Eadie  v.  SUmmon,  26  id  10  ; 
Barry  v.  E.  Z.  A.  Co.,  59  id.  594 ;  Barry  v.  Brummer,  71 
id.  262  ;  Wilson  v.  Lawrence,  76  id.  585 ;  Brummer  v.  Cohn, 

86  id.  11 ;  3  Pom.  Eq.  Juris.  §  1293 ;  EstaU  of  Webb,  49 
CaL  542 ;  Shepherd  v.  Shepherd,  1  Mad.  Ch.  244 ;    Vasser  v. 

Vasser,  23  Miss.  378 ;  Tomlinson  v.  Yorke,  20  Tex.  624 ; 
Ilamson  v.  Nicholson,  19  Wis.  498 ;  1  Perry  on  Trusts,  §  97 ; 
Bayles  v.  CorrmuyiiweaUh,  40  Penn,  St.  37  ;  De  Jorge  v.  Goldr 
smith,  16  J.  &  S.  131.)  The  rule  which  prevails  -in  case  of 
policies  issued  in  this  state  under  our  state  law,  prevails  also  in 
reference  to  the  policy  issued  by  the  New  England  company ; 
all  were  unassignable  till  1879.  (Schouler  on  Domestic  Kela- 
tions,  §80;  Holmes  v.  Boughton,  10  Wend.  75  ;  Gmild  v.  Emer- 
son, 99  Mass.  157 ;  Swan  v.  Snow,  11  Allen,  224 ;  U.  Assn.  v. 
Durant,  118  Mass.  421 ;  Wilson  v.  Lawrence,  13  Hun,  238; 
76  N.  Y.  585 ;  State  v.  Byrne,  45  Conn.  273 ;  Monroe  v. 
Douglass,  5  N.  Y.  452  ;  Rice  v.  Harrison,  63  id.  501 ;  Dam- 
ron  V.  r.  M.  L.  Ins.  Co.,  99  Ind.  478 ;  M.  L.  Ins.  Co.  v. 
Terry,  62  How.  Pr.  325.)  The  policy  was  made  payable  to 
the  plaintiff  or  to  his  executors,  administrators  or  assigns. 
The  word  "  his  "  should  be  read  "her,"  for  the  pronoun  refers  to 
the  assured,  and  the  assured  is  the  plaintiff.  ( Whitehead  v. 
N.  Y.  L.  Ins.  Co.,  102  N.  Y.  143;  CampbeU  v.  N.  E.  L. 
Ins.  Co.,   98  Mass.   381 ;  Hoyle  v.  G.  L.  Ins.  Co.,  6  Robt. 
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567 ;  Smith  v.  A.  Z.  //w.  Co.y  5  Lans.  545.)  So  long  as 
plaiiitiif  lives  the  policy  is  hers,  and  any  money  due  under  the 
policy  is  payable  to  her.  {Bruvi7ner  v.  Cohn,  86  N»  Y.  15.) 
Nothing  short  of  silence  till  the  Statute  of  Limitations  Lad 
run  could  defeat  an  action  against  the  defendant,  and  not  even 
that  against  the  companies  issuing  the  policies.  {Leonard  v. 
Clinton,  26  Hun,  288  ;  BloomingdcUe  v.  Lwherger,  24  id.  357.) 
The  court  below  erred  in  finding  that  the  plaintiff  assented  to 
the  possession  by  tlie  defendant  of  the  policies  in  suit  under 
his  assignments  after  May,  1879,  and,  after  the  death  of  her 
children,  after  January  16,  1882.  {Bedlow  v.  N.  T.  K  D. 
D.  Co.,  112  N.  Y.  263;  Code  Civ.  Pro.  §  993;  Adams  v. 
L  N,  Bank,  116  N.  Y.  614.)  The  conclusion  of  law  that 
plaintiff  is  estopped  from  setting  up  the  claim  that  she  had  a 
child  living  at  the  date  of  the  assignment  is  clearly  erroneous. 
{Bodinev.  KiHeen,  63  N.  Y.  93  ;  Noel  v.  Kinney,  106  id. 81.) 

George  W.  Van  Slyhe  for  respondent.  The  assignments  by 
the  plaintiff  of  the  policies  of  insurance  in  question  are  valid. 
{Brummer  v.  Cohn,  86  N.  Y.  11 ;  Smilie  v.  Quinn,  90  id. 
492;  Laws  of  1862,  chap.  70.)  The  assignments,  if  invalid, 
were  voidable  and  not  void.  {Frank  v.  M.  Z.  Ins.  Co.^  102 
N.  Y.  266 ;  1  Whart.  on  Ev.  §  28.)  Even  if  the  objection 
that  the  plaintiff  had  a  child  living  at  the  date  of  the  policy 
could,  under  any  circumstances,  be  available  to  the  plaintiff, 
she  is  estopped  from  raising  that  question.  {VAmoreux 
v.  Vischer,  2  N.  Y.  278 ;  Wolf  v.  S.  F,  Ins,  Co,,  39  id.  49  ; 
Townsend  v.  Scholey,  42  id.  18  ;  F,  Co.  Bank  v.  Boopy 
48  id.  292 ;  Weyh  v.  Bodm,  85  id.  394 ;  Stnith  v.  Munroe^ 
84  id.  354;  Mount  v.  Martin,  20  Barb.  123;  Bodine  v. 
Killeen,  53  N.  Y.  93 ;  Brummer  v.  CoKn,  6  Abb.  [X.  C] 
469;  86  K  Y.  11,  15,  16.)  If  the  existing  assignments  be 
invalid  for  any  of  the  reasons  urged  against  them,  the  defend- 
ant is  entitled  to  the  performance  of  plaintiff's  affirmative 
covenant  to  give  further  assurance  and  give  her  signature 
whenever  required  to  enable  the  defendant  to  receive  the 
money  upon  the  policies  assigned.     (Laws  of  1879,  chap.  248.) 


1890.]  Bbick  v.  Campbell.  341 


Opinion  of  the  Court,  per  Potter,  J. 


There  was  ample  consideration  to  support  tlie  assignments  in 
question.  (  White  v.  Baxter^  Yl  N.  T.  254.)  The  agreement 
by  the  defendant  for  tlie  payment  of  the  debts  of  plaintiffs 
husband  has  been  performed  by  him.  Equity  will  not,  under 
such  circumstances,  permit  the  plaintiff  to  avail  herself  of  a 
provision  in  a  statute  which  was  not  intended  for  her  benefit 
so  as  to  enable  her  to  work  injury  to  the  defendant.  On 
the  contrary,  a  court  of  equity  will  Aw  such  a  case  decree  a 
specific  performance  of  the  contract  as  may  appear,  and 
require  her  to  reassign  the  policy,  as  she  now  has  the  capacity 
to  do,  under  either  of  the  acts,  1873  or  1879.  {WiUoii  v. 
Laiorence,  8  Hun,  593 ;  13  id.  238.)  The  plaintiff,  after  she 
l^ecame  sui  juris,  assented  to  and  ratified  the  assignments. 
(1  Pom.  Eq.  Juris.  §  420 ;  Delano  v.  B/uke,  11  Wend.  85  ;  90 
N.  Y.  85,  86.)  The  plaintiff  should  be  compelled  to  restore 
to  defendant  what  he  has  paid  out,  relying  upon  her  assign- 
ment and  covenants,  before  a  recovery  by  her  should  be  per- 
mitted. (1  Pom.  Eq.  Juris.  §  391 ;  Mumford  v.  A.  Z.  Ifis. 
Co.,  4  N.  Y.  463,  483 ;  1  Story's  Eq.  Juris.  §§  64,  696 ;  IIol- 
hrook  V.  Sharpey^  19  Ves.  131 ;  Brooke  v.  HoUand,  5  id.  618  ; 
Byne  v.  Vidian,  Id.  606,  607,  609 ;  Peacock  v.  JSvans,  16  id. 
512 ;  13  Hun,  240.)  Three  of  the  five  policies  in  suit  were 
assignable  independently  of  any  of  the  foregoing  considera- 
tions. {Troy  V.  Swrgent^  132  Mass.'  408  \  M,  L.  L  Co.  v. 
Alien  J  138  id.  24.)  Equity  will  not  interfere  to  give  plaintiff 
relief,  as  she  has  been  guilty  of  laches  in  bringing  her  action. 
{Brown  v.  Bxiena  Vista,  95  XJ.  S.  157 ;  In  re  NeiJley,  95 
X.  Y.  382-390.) 

PoTTEK,  J.  The  action  was  brought  by  the  plaintiff,  the 
wife  of  R.  A.  Brick,  and  still  living  when  the  action  was 
brought  and  was  tried,  to  compel  the  reassignment  to  her  of 
five  policies  of  insurance  issued  upon  the  life  of  her  husband 
for  her  benefit,  and  whicli  had  been  assigned  by  her  (her  hus- 
band joining  in  the  instnmient  of  assignment)  to  the  defend- 
ant for  the  purpose  of  securing  and  paying  liabilities  of  the 
plaintiff's  husband  to  the  defendant.     The  grounds  for  such 
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reassignment  as  set  forth  in  the  complaint  are  that  the  liabilitiea 
had  been  satisfied  and  that  the  plaintiff  had  no  right  or  power 
to  transfer  said  policies. 

The  findings  of  the  trial  court  that  all  the  liabilities  had 
not  been  satisfied,  upon  the  evidence  introduced  upon  that 
subject,  disposes  of  that  ground  of  relief  and  leaves  for  our 
consideration  ujx)n  this  appeal  the  single  question,  whether 
the  plaintiff  was  at  the  time  of  the  commencement  of  the 
action  entitled  to  a  reassignment  of  the  policies  upon  the 
ground  that  she  was  not  bound  or  concluded  by  the  assign- 
ments for  want  of  power  to  assign  the  policies. 

That  question,  together  with  the  obligation  of  covenants  of 
plaintiff  in  and  accompanying  the  instruments  of  assignment 
to  the  effect  that  the  assignments  are  valid  and  sufficient,  and 
further,  that  whenever  required  the  plaintiff  would,  in  order  to 
carry  out  the  design  of  the  assignment,  do  any  other  act 
necessary  for  that  purpose,  is  presented  upon  this  appeal. 

The  policies  in  question  are  set  forth  in  the  complaint. 
They  were  issued  in  July  and  August  in  the  year  1S72,  and 
were  assigned  to  the  defendant  on  or  about  the  1st  of  June» 
1877.  Prior  to  that  time  and  until  January,  1882,  the  plaintiff 
and  her  husband  had  a  son  living.  While  there  were  some 
differences  in  the  terms  of  the  policies  in  respect  to  payment 
of  the  sums  insured  and  some  of  them  were  for  the  life  of  the 
husband  of  the  plaintiff  or  for  a  specified  period  of  life,  they 
all  provided  (save  one  which  was  clearly  a  clerical  error  in  the 
draftsman  and  not  affecting  the  character  of  the  insurance) 
that  the  sum  insured  should  be  paid  to  the  plaintiff  if  living, 
and  were  policies  which  have  been  held  by  the  decisions  of 
the  court  in  respect  to  various  persons  to  whom  the  sum 
insured  is  made  payable  in  case  of  the  death  of  the  principal 
beneficiary  before  the  deatli  of  the  party  whose  life  is  insured, 
to  be  policies  for  the  benefit  of  the  wife  and  her  children. 

The  power  of  a  married  woman  to  insure  the  life  of  her 
husband  for  her  or  her  children's  benefit  was  conferred  by 
the  act  of  1840  (Chap.  80).  It  simply  enabled  her  to  effect 
such  insurance  and  nothing  further.     It  did  not  enable  her  to 
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assign  the  poKcy  of  insurance  and  beyond  procuring  the 
policy,  she  was  still  as  incapable  of  doing  anything  in  respect 
to  the  policy  as  before  that  act.  This  court  in  Eadie  v. 
Slimmon  (26  N.  Y.  1-17)  so  construed  the  act  of  1840,  and 
held  "  a  policy  of  insurance  to  a  married  woman  made  under 
that  act  *  *  *  cannot  be  transferred  so  as  to  divest  the 
interest  of  the  wife  or  her  children." 

This  holding  has  been  steadfastly  adhered  to  by  this  court 
in  numerous  decisions  and  as  conceded  by  the  respondent's 
counsel  until  the  act  of  1873  (Chap.  821). 

The  latter  act  enabled  a  married  woman,  in  case  she  has  no 
child  or  children  or  any  issue  of  any  child  or  children,  by  the 
observance  of  prescribed  forms  and  acknowledgments,  to 
dispose  of  such  policy  of  insurance  with  the  same  eflEect  as 
she  could  have  done  after  the  death  of  the  person  on  whose 
Uf  e  th^  policy  was  issued. 

This  act  simply  enabled  a  married  woman  to  assign  the 
policy  in  a  case  where  she  had  no  child,  but  in  this  case  the 
plaintiff  had  a  son  living  when  the  act  of  1873  was  passed, 
and  in  1877,  when  she  executed  the  assignments  of  these 
policies  and  covenants  and  the  son  lived  until  Januarv'^  16, 
1882.  The  principle  of  all  the  decisions  (and  tlaey  are  numer- 
ous) has  been  clear  and  uniform  that  a  married  woman  was 
incapable  of  assigning  a  policy  of  insurance  issued  upon  the 
life  of  her  husband  for  lier  benefit  only  in  those  cases  and  to 
the  precise  extent  which  the  acts  of  the  legislature  have 
enabled  her  to  assign.  And  the  courts  have  rigidly  adhered 
to  this  doctrine  from  the  case  of  Eadis  v.  Slimmon  {supra\  and 
have  in  no  instance  departed  from  it  except  as  expressly 
authorized  or  required  by  the  acts  of  the  legislature  in  relation 
to  such  policies.  So  strictly  have  the  courts  adhered  to  the 
enabling  acts  passed  by  the  legislature  upon  the  subject  of 
such  policies,  that  they  have  refused  to  regard  the  general 
enabling  acts  in  relation  to  married  women  and  their  separate 
property  as  having  any  reference  or  applicability  to  such 
policies.  And  in  order  to  give  the  fullest  protection  to 
married   women   under  such  policies  the   courts  have  held 
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"  That  the  act  of  1840,  in  respect  to  insurances  for  lives  for 
the  benefit  of  married  Avomen,  as  amended  by  the  several 
acts  of  the  legislature  upon  that  subject,  including  the  act  of 
1873,  chapter  821,  is  not  affected  by  the  legislation  enlai^ng 
the  legal  status  of  married  women  but  is  still  operative,  and  a 
policy  issued  under  that  act  for  the  benefit  of  a  wife  or,  in 
case  of  her  death  before  her  husband,  of  her  children,  is  not 
assignable  by  her  during  the  life-time  of  her  husband." 
(Church,  Ch.  J.,  Allen  and  Andrews,  JJ.,  in  Barry  v.  £^. 
L.  Ass.  Society,  59  N.  Y.  587.) 

"  To  bring  an  insurance  by  a  wife  upon  the  life  of  her  hus- 
band within  the  provision  of  the  act  of  1840  (Chap.  80)  it  is  not 
essential  that  it  should  appear  either  by  the  terms  of  the 
policy  or  by  extrinsic  evidence  that  it  was  the  intention  of 
the  assured  to  avail  himself  of  the  provisions  of  that  act; 
the  intention  is  to  be  presumed  from  the  beneficial  nature 
of  the  policy." 

"  The  omission  to  provide  in  the  policy  for  the  disposition 
of  the  fund  in  case  of  the  death  of  the  wife  before  that  of 
her  husband,  or  a  statement  in  the  application  that  the  insur- 
ance is  for  the  benefit  of  the  wife  solely  does  not  rebut  the 
presumption  that  in  taking  the  policy  the  wife  had  in  view 
said  act." 

"An  endowment  policy  is  within  said  act  of  1840  as 
amended  in  1866  (Chap.  656)." 

"  And  accordingly  it  was  held,  that  an  endowment  pohey 
issued  in  1868  to  plaintiff  upon  the  life  of  her  husband  pay- 
able to  her,  her  personal  representatives  or  assigns,  was  in  the 
absence  of  evidence  showing  a  contrary  intent  to*be  presumed 
to  have  been  procured  under  the  act,  and  that  it  waa  non- 
assignable save  in  cases  where  assignments  are  authorized  by 
the  act  of  1873,  and  the  act  of  1879  {supra). '' 

To  the  same  effect  are  the  subsequent  reported  cases  and 
down  to  the  time  of  tlie  passage  of  tlie  later  and  more  general 
enabling  act  passed  in  1879  (Chap.  248).  {Frank  v.  M.  Z. 
Tns.  Co..  102  N.  Y.  266 ;  Anderso7i  v.  Goldmnidt.  103  id. 
618.)  • 


1890.]  Briok  v.  Campbell.  345 


Opinion  of  the  Court,  per  Pottbr,  J. 


It  seems  to  me,  therefore,  that  the  plaintiff  was  not  capable 
of  assigning  the  policies  in  question  until  the  enabling  act  of 
1879  (Chap.  248). 

The  only  remaining  question,  therefore,  requiring  examina- 
tion is  whether,  by  virtue  of  the  covenants  and  the  conduct 
of  plaintiff,  she  is  precluded  from  disputing  or  annulling  the 
assignments  ?  It  is  pretty  clear  that  the  courts  have  steadfastly 
held  to  the  non-assignabiUty  of  insurance  policies  notwitli- 
standing  the  various  acts  conferring  upon  married  women 
power  over  their  own  separate  property,  and  the  various  acts 
of  the  legislature  in  certain  circumstances  conferring  power 
upon  them  to  dispose  of  policies  of  insurance  procured  l)y 
their,  or  their  husband's  means.  The  protection  of  widows 
and  orphans  is  the  prominent  reason  assigned  by  the  courts 
for  holding  such  policies  unassignable. 

The  non-assignability  of  these  contracts  of  insurance  is  quite 
independent  of  the  nature  and  character  of  the  consideration 
80  long  as  there  is  a  legal  consideration  for  the  assignment. 
The  contract  of  such  assignment  must,  like  any  other  contract, 
have  a  legal  consideration  to  support  it. 

Four  of  the  five  policies  assigned  were  issued  by  companies 
incorporated  under  the  laws  of  New  York.  The  fifth  policy 
was  issued  by  the  New  England  Life  Insurance  Company  of 
Boston,  incorporated  under  the  laws  of  Massachusetts. 

We  are  not  referred  by  the  respondent  to  any,  nor  am  I 
aware  of  any,  case  where  it  is  held  or  intimated  that  it  makes 
any  difference  as  to  the  assignability  of  insurance  contracts, 
whether  the  policy  was  issued  by  a  corporation  created  under 
the  laws  of  this  state.  The  several  acts  of  the  state  in  relation 
to  policies  issued  for  the  benefit  of  a  wife,  or  wife  and  cliild- 
ren,  make  no  such  distinction,  and  I  can  see  none  in  principle, 
but  quite  the  contrary. 

By  the  common  law  we  have  seen  that  a  married  woman 
could  not  assign  such  policy,  and  the  common  law  of  this  state 
is  presumed  to  be  the  common  law  of  Massachusetts.  Nor 
was  she  enabled  to  do  so  by  the  general  enabling  acts  of  this 
state  in  relation  to  married  women.  If  the  rule  of  decision  is 
SiCKELs  —Vol.  LXXYII.        44 
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different  in  the  state  of  Massachuisetts,  it  should  have  been 
averred  and  proved-  {HoVnus  v.  BroiigMon^  10  Wend.  75  ; 
Rice  V.  Harbeson^  63  N.  Y.  501.) 

Moreover  the  statute  of  Massachusetts  upon  this  subject  is 
as  follows :  "  A  policy  of  insurance  upon  the  life  of  any  per- 
son expressed  to  be  for  the  benefit  of  any  married  woman, 
whether  procured  by  herself  or  her  husband  or  any  other 
person,  shall  inure  to  her  separate  use  and  benefit,  and  that  of 
her  children  independently  of  her  husband  or  his  creditors  or 
the  person  effecting  the  same  or  his  creditors."  (Mass.  R.  S. 
[1873]  chap.  58,  §  62.) 

Such  policies  are  not  assignable.  {Gould  v.  Emer%on^  99 
Mass.  157;  Swan  v.  &aow^  11  Allen,  224;  U.  M.L.  As»n. 
V.  Dugan^  118  Mass.  421.) 

To  the  same  effect  is  the  case  of  Damron  v.  P.  M.  L,  Ins. 
Co.  (99  Ind.  478) ;  Jf.  Z.  Ins.  Co.  v.  Terry  (62  How.  Pr.  325). 

The  courts  of  New  York  held  such  a  policy  issued  by  the 
Connecticut  Mutual  Life  Insurance  Company  unassignable. 
(13  Hun,  238 ;  76  K  Y.  585.) 

AVe  will  now  proceed  more  directly  to  consider  the  effect  of 
plaintiff's  covenants  upon  her  right  to  the  relief  sought  by  this 
action. 

These  covenants  all  bear  the  same  date  as  the  assignments^ 
viz. :  June  2,  1877,  and  were  parts  of  the  transaction  of  mak- 
ing said  assignments. 

Can  it  be  that  such  covenants  are  binding  upon  a  married 
woman  under  the  statutes  in  relation  to  married  women,  or 
when  given  in  further  assurance  of  assignments  of  insurance 
which  they  are  not  permitte(J,to  make?  As  before  remarked, 
the  courts  have  uniformly  declined  to  apply  the  changes  of  the 
law  made  from  time  to  time  in  respect  to  the  power  of  married 
women  over  their  separate  property,  and  have  as  uniformly 
applied  only  the  changes  of  the  law  made  specifically  in  relation 
to  insurance  policies  for  the  benefit  of  married  women  and  their 
children.  It  would  seem  anomalous,  at  least,  that  covenants 
in  an  instrument  in  relation  to  a  transaction  which  is  not.per- 
mitted  may  be  resorted  to  to  compel  a  party  to  sign  an  inAm- 
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ment  or  to  do  an  act  which  it  is  unlawful  for  the  party  to  do,, 
and  will  be  set  aside  if  done.  {Baron  v.  Brurwmer^  100  N. 
Y.  372-376.) 

Nor  can  the  statutes  in  force  in  relation  to  married  women 
and  their  separate  property,  at  the  time  of  making  the  assign- 
ment of  the  policies  in  question,  and  the  covenants  in  relation 
to  them,  be  invoked  for  that  purpose.  {M,  B.  (k  M,  Co,  v. 
Thompson,  58  N".  Y.  80 ;  Nash  v.  Mitchell,  71  id.  199 ;  S, 
a  Bk.  v.  Prityn,  90  id.  250.) 

The  respondent  urges  that  the  plaintiff  is  estopped  from 
asserting  the  invalidity  of  the  assignments  and  the  covenants 
relating  to  the  same. 

It  does  not  seem  to  me  that  the  assignments  and  covenants 
present  any  case  for  the  application  of  the  principle  of  estoppel. 
Whether  the  plaintiff  had  the  power  to  assign  the  policies  and 
her  covenant  that  she  liad,  were  not  matters  of  fact,  but  matters 
of  law,  which  the  defendant  is  presumed  to  know,  or  at  least  to 
know  as  much  concerning  the  transactions  as  the  plaintiff ;  and 
as  to  the  covenants,  they  were  not  representations  of  facts,  but 
were  stipulations  of  what  the  plaintiff  would  do  in  the  future. 

I  think  we  are  now  brought  to  the  consideration  of  the  only 
remaining  and  perhaps  the  pivotal  question  in  the  case,  and  the 
one  upon  which  the  case  was  decided  in  favor  of  the  defend- 
ant in  the  learned  opinion  of  the  General  Tenn.  That  ques- 
tion briefly  stated  is  this,  whether  an  assignment  of  a  chose  in 
action,  void  at  the  time  of  making  it,  becomes  validated  by  the 
removal  of  the  cause  making  it  void  ipso  faeto  ?  And  if  not 
validated  by  the  act  of  removal  alone,  whether  passivity  in 
respect  to  the  assignment,  and  the  thing  assigned  with  time, 
and  what  time.after  the  removal  of  the  ground  of  incapacity 
will  validate  the  void  assignment  ? 

.Assuming  the  defendant's  contention  that  the  assignments 
were  voidable,  I  apprehend  the  plaintiff's  right  to  avoid  them 
and  reclaim  the  policies  would  not  be  barred  in  the  absence  of 
any  act  recognizing  the  assignments  or  declarations  admitting 
the  validity  of  the  assignments,  within  the  period  of  the 
Stotute  of  Limitations. 
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In  this  case  the  learned  trial  court  found  that  the  plaintiflE 
assented  to  the  defendant's  possession  of  the  policies  after  tJie 
date  of  the  enabling  act  of  1879,  and  also  after  the  death  of 
the  plaintiff's  child,  which  occurred  in  1882.  Mere  possession 
of  the  policies  and  without  any  affirmative  acts  of  plaintiff 
ratifying  or  recognizing  the  vaHdity  of  the  voidable  assign- 
ments would  not  suffice  to  validate  them. 

That  question  was  presented  and  discussed  in  Frank  v. 
MuUtal  Life  Lis.  Co.  (102  N.  Y.  266). 

In  tliat  case  the  policy  was  issued  in  1869,  upon  the  life  of 
plaintiff's  liusband,  and  was  assigned  in  1875  by  the  wife, 
with  the  consent  of  tlie  husband,  to  secure  a  loan  from  the 
assignee  to  the  husband,  and  the  policy  was  again  assigned  by 
the  first  assignee  in  1876,  and  was  by  the  .latter  surrendered 
to  the  company  issuing  the  policy  ;  and  it  was  held,  in  an  action 
brought  by  the  wife,  in  1881,  to  reclaim  the  policy  or  to 
recover  the  sum  paid  the  last  assignee  of  the  policy  upon  its 
surrender,  that  notwitlistanding  such  possession  of  the  policy 
by  the  assignee  since  1875,  and  such  payment  by  and  surren- 
der to  the  insurer,  the  plaintiff  was  entitled  to  recover  the 
sum  received  by  the  assignee  upon  such  surrender  less  the 
premiums  paid  by  him  before  the  surrender.  The  court  say 
in  that  case  upon  the  point  now  under  consideration  "  Her 
right  to  avoid  the  asssignment  could  be  exercised  as  well 
after  as  before  the  receipt  of  the  avails  of  the  policy,  and  the 
bringing  of  this  action  against  him  (the  assignee)  was  sufficient 
election  to  avoid  the  assignment  *  *  *  "  But  the  period 
not  being  sufficient  to  bar  her  claim  by  the  Statute  of  Limita- 
tions, we  see  no  ground  upon  which  we  can  deny  to  her  the 
protection  against  her  own  acts,  which  is  afforded  her  by 
Eadie  v.  Slhnmoji  {»uj}ra),  and  like  cases. 

Tlie  case  also  contains  a  full  and  conclusive  answer  to 
defendant's  contention  that  the  plaintiff  is  or  should  be 
required  to  restore  to  defendant  what  he  has  paid  out  relying 
upon  the  assignments. 

Such  condition  has  not  been  imposed  m  any  case,  and  it 
fieems    to   me    could    not,  consistently   with   the    principle 
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involved  in  those  cases,  be  imposed  upon  the  party  seeking 
the  relief  prayed  for  in  this  and  kindred  cases.  But  in  this 
ease  the  defendant  paid  nothing  for  the  assignment  of  the 
policies.  The  assignment  was  made  to  secure  the  payment  of 
a  debt  due  plaintiflPs  husband,  and  which  he  transferred  to 
defendant,  or  to  secure  an  indebtedness  of  the  husband  to  the 
defendant.  It  does  not  appear  from  the  case  that  the  defend- 
ant has  paid  any  premiums  upon  any  of  the  policies.  If  such, 
however,  is  the  fact,  the  premiums  so  paid  with  interest 
thereon  should  be  repaid  to  the  defendant,  perhaps  as  a  con- 
dition of  granting  the  relief  sought  in  this  action. 

I  am  constrained  to  the  conclusion  that  the  judgment  in  this 
action  should  be  reversed  and  a  new  trial  granted  with  costs 
to  abide  the  event 

All  concur. 

Judgment  reversed.    

James  D.  Brewster  et  al.,  Appellants,  v.  Walter  T.  Hatch 
et  al.,  Kespondents. 

Defendant  B.  having  acquired,  in  his  own  name,  but  for  the  joint  benefit 
of  himself  and  the  other  individual  Jefendants  herein,  options,  giving  a 
right  to  purchase  certain  mining  property,  entered  with  them  into  a  con- 
tract, by  the  terms  of  which  it  was  agreed  to  issue  a  prospectus  and 
invite  subscriptions  for  the  stock  of  a  corporation  which  it  was  proposed 
to  organize,  in  case  subscriptions  were  obtained  sufficient  to  pay  for  the 
property;  in  which  case  the  purchase  was  to  be  made  and  title  taken  by 
B.  for  himself  and  as  trustee  for  his  associates;  he  to  convey  to  the  cor- 
poration, receiving  therefor  the  whole  capital  stock.  All  that  remained 
of  said  stock,  after  delivery  to  the  subscribers,  was  to  be  divided  between 
the  contracting  parties  in  specified  proportions.  A  prodpectus  and  sub- 
scription paper  were  accordingly  issued;  the  former  set  forth  the  terms 
and  conditions  upon  which  the  corporation  was  proposed  to  be  organ- 
ized, and  in  it  the  names  of  the  associates  were  given  as  the  officers  and 
trustees  of  the  corporation.  In  the  subscription  paper  H.,  onoof  the 
associates,  was  named  as  trustee  for  the  subscribers.  The  capital  stock 
of  the  proposed  corporation  was  fixed  at  |1, 500, 000,  divided  into  shares 
of  the  par  value  of  |10  each.  The  prospectus  stated  that  only  a  portion 
of  the  shares  were  to  be  sold  at  $4  per  sliare;  they  were  to  be  fully  paid 
up  and  non-assessable.  Subscriptions  having  been  received  from  plain- 
tiffs and  others  for  about  61,000  shares  at  the  prices  agreed  upon,  the  cor- 
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poration  was  organized.  The  associates,  who  had  performed  or  directed 
everj'thing  that  was  done  previous  to  the  incorporation,  signed  the  neces- 
sary certificate  therefor,  naming  themselves  as  trustees  for  the  first  year. 
B.  thereupon  completed  the  purchase  of  the  property,  received  a  deed, 
and  immediately  conveyed  to  the  corporation;  all  the  stock  was  there- 
upon issued  to  him;  he  assigned  the  shares  subscribed  for  to  the  pur- 
chasers and  applied  the  money  in  payment  of  a  loan  made  to  him 
and  his  associates  to  make  the  purchase.  After  paying  the  cost  of 
the  purchase  and  other  expenses,  the  associates  had  remaining  on  hand 
58,235  shares  of  stock,  for  which  they  paid  nothing,  and  which  were 
divided  between  them  as  provided  in  their  contract.  Plaintiffs,  when 
they  received  and  paid  for  their  stock,  had  no  knowledge  of  the  con- 
tract or  notice  that  defendants  were  to  acquire  shares  without  paying 
for  them.  In  an  action  to  recover  damages,  /leld,  that  plaintiffs  had  the 
right  and  were  led  to  believe,  from  the  documents  and  circumstances, 
that  defendants  were  acting  in  the  interest  of  all  the  investors,  and 
defendants  knew  that  plaintiffs  so  believed;  and  so  that  the  relation 
between  the  parties  was  not  that  of  vendors  and  vendees  simply,  but 
was  one  of  trust  and  confidence,  binding  defendants  to  the  exercise  of 
good  faith,  and  to  disclose  the  information  they  possessed  affecting  the 
value  of  the  property;  and 'that  plaintiffs  were  entitled  to  recover. 

(Argued  June  18,  1890;  decided  October  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31, 1886,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  deci8i6n  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  recover  for  the  corporation  the 
value  of  its  shares  dfctributed  among  the  defendants,  without 
cost  to  them,  or  to  obtain  such  other  or  further  relief  as  should 
be  found  just  and  agreeable  to  equity.  On  the  trial  the  court 
required  the  plaintiffs  to  elect  whether  they  would  seek  to 
recover  for  the  benefit  of  the  corporation  or  to  recover  their 
personal  damages,  and  they  elected  to  demana  the  last-men- 
tioned relief. 

In  January,  18Y9,  Martin  B.  Hayes  held  options  for  the 
purchase  of  the  Dunderberg  and  Sub-treasury  mines,  in  the 
state  of  Colorado,  which,  by  their  terms,  were  to  expire  on  the 
thirty-first  of  that  month.     On  the  thirtieth  of  January  the 
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defendants  and  Hubbard  H.  Duncklee,  the  intestate  of  Mary 
C  Duncklee,  acquired  an  interest  in  the  options,  and  paid 
$5,000  to  have  them  extended  for  four  months,  and  thereupon 
entered  into  the  following  contract : 

"  This  agreement,  made  and  entered  into  this  30th  day  of 
January,  1879,  between  Walter  T.  Hatch,  J.  Warren  Brown, 
C.  E.  Quincey,  Emory  Thayer  and  H.  H.  Duncklee,  all  of 
the  City  and  State  of  New  York,  and  Stephen  B.  Elkins,  of 
Sante  Fe,  New  Mexico ; 

"  Whereas,  the  owners  of  the  Dunderberg  and  Sub-treas- 
ury mines,  situated  in  the  county  of  Clear  Creek,  State  of 
Colorado,  are  willing  to  sell  the  same  for  the  sum  of  one  hun- 
dred and  thirty-five  thousand  ($135,000)  dollars,  and  are 
further  willing  for  the  sum  of  five  thousand  ($5,000)  dollars, 
to  be  paid  in  cash  as  a  forfeit,  to  deposit  their  deed  to  said 
mines  in  escrow  in  the  City  National  Bank  of  Denver,  with 
orders  to  said  bank  on  the  payment  of  said  purchase-price  at 
any  time  within  four  months  from  the  date  hereof  to  deliver 
said  deeds  to  the  purchaser, 

"Now,  this  agreement  witnesseth  that  the  parties  hereto 
have  mutually  agreed  to  and  with  each  other  as  follows : 

''First  The  interest  of  the  parties  in  this  agreement  shall 
be  as  follows :  The  said  H.  H.  Duncklee  shall  be  entitled  to 
one-tenth  (1-10),  and  the  remaining  parties  hereto  to  nine- 
tenths  (9-10)  in  equal  proportions,  that  is  to  say,  the  said  H. 
H.  Duncklee  shall  be  entitled  to  five-fiftieths  (5-50),  and  the 
remaining  parties  hereto  to  nine-fiftieths  (9-50)  each,  and  in 
this  proportion  the  parties  hereto,  respectively,  shall  share  in  all 
the  expenses,  losses  and  profits  arising  under  this  agreement. 

''Second.  They  will  pay  said  five  thousand  ($6,000)  dollars 
forfeit  to  the  owners  of  said  mines  for  the  privilege  of  pur- 
•chasing  the  same  within  four  months  at  the  price  named.* 

"Third,  That  as  soon  as  the  parties  hereto  shall  be  reason- 
ably satisfied  that  said  mines  are  valuable  and  as  they  have 
been  represented,  they  will  issue  a  prospectus  reciting  the 
history  of  said  mines,  their  character,  richness,  quantity  and 
•quality  of  ore,  together  with  a  schedule  of  sales  and  price  of 
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ore  heretofore  produced,  with  such  other  information  and  such 
reports  as  they  may  deem  proper. 

^'Fourth.  Upon  being  satisfied  that  they  can  obtain  sub- 
scriptions sufficient  to  purchase  said  mines,  and  enough,  if  the 
parties  should  so  determine,  to  cancel  the  existing  leases 
thereon,  they  will  then  incorporate  and  organize  a  company, 
under  the  laws  of  the  State  of  New  York,  to  be  called  tlie 
Dunderberg  Mining  Company,  with  a  capital  of  one  million 
($1,000,000)  dollars,  to  be  divided  into  one  hundred  thousand 
shares  at  ten  ($10)  dollars  per  share,  the  same  to  be  fully  paid 
up  and  non-assessable.  The  object  of  said  company  ivill  be 
to  purchase,  hold,  work  and  operate  gold,  silver,  lead,  copper 
and  other  mines  in  the  State  of  Colorado  or  elsewhere.  That 
of  the  capital  stock  of  said  company  there  shall  be  given  to 
Martin  B.  Hayes,  of  Denver,  Colorado,  six  thousand  (6,000) 
shatres  upon  the  condition^  hereinafter  stated,  and  of  the 
remaining  ninety-four  thousand  (94,000)  shares  there  shall  be 
sold  at  such  price  per  share  as  the  parties  hereto  may  agree 
upon,  a  sufficient  number  to  purchase  said  mines.  And  if  the 
parties  should  determine  and  agree  thereupon  an  additional 
number  sufficient  to  cancel  the  existing  leases  thereon.  And 
the  remaining  shares,  whatever  the  number  may  be,  shall  be 
divided  between  the  parties  hereto,  and  held  without  cost  to 
them,  according  to  their  respective  interests  in  this  agreement 
as  defined  in  section  one  thereof,  unless  they  should  determine 
to  sell  for  their  joint  benefit  '4  portion  of  said  remaining  shares. 
That  the  six  thousand  (6,000)  shares  of  tlie  capital  stock  to  be 
given  to  said  Hayes  shall  be  as  compensation  for  his  aiding  the 
parties  hereto  in  securing  the  option  on  said  mines  for  four 
months,  and  that  he  wil]  co-operate  with  thetn  and  use  his  best 
efforts  to  aid  them  in  soliciting  subscriptions  to  the  stock  at  the 
price  fixed  by  the  parties  hereto,  and  promote  the  success  of 
the  company  to  be  organized,  and  that  he  will  not  sell  or  dis- 
pose of  his  stock  at  a  price  lower  than  the  subscription  price 
of  said  stock,  and  the  said  six  thousand  (6,000)  shares  shall  be 
issued  only  upon  said  Hayes  binding  himself  by  a  suitable 
agreement  in  writing  to  perforin  these  conditiona 
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^^Fifth.  In  the  event  tlie  parties  hereto  should  fail,  within 
the  four  months  named,  to  sell  shares  suflScient  to  pay  for  said 
mines  and  the  existing  leases  thereon,  if  they  should  determine 
to  cancel  the  same,  then  and  in  that  event  they  agree  and  hind 
themselves  to  each  to  pay  his  share  of  all  the  expenses  incurred, 
and  this  agreement  shall  thereafter  cease  and  determine. 

^^Sixth.  It  is  further  agreed  tliat  the  parties  shall  incur  no 
expense,  not  actually  necessary,  and  then  not  without  the  con- 
sent of  all  the  parties  hereto. 

''Seventh.  That  for  the  purpose  of  taking  the  deeds  in  escrow 
and  doing  all  matters  necessary  to  be  done  in  the  matter  of 
procuring  the  same  and  transacting  the  business  at  tlie  mines 
and  in  Colorado,  the  said  J.  Warren  Brown  shall  act  as  the 
trustee  of  the  parties  hereto,  and  when  required  will  make  the 
deeds  to  the  company  to  be  organized  as  aforesaid  when  his 
trust  shall  cease  and  determine. 

''Eighth,  That  for  the  purpose  of  receiving  subscriptions 
for  stock,  giving  receipts  and  transacting  all  financial  business 
of  the  parties  in  tlie  premises,  they  shall  select  from  their 
nmnber  a  trustee,  who  shall  act  for  them. 

"JVinth.  That  the  parties  hereto  may  change  or  alter  this 
agreement  at  their  pleasure,  all  agreeing  and  consenting  to 
such  change  or  alteration. 

"  Witness  our  hands  and  seals  this  the  first  day  of  February, 
A.  D.  1879. 

"  (Signed.)  J.  WAEKEN  BROWX,     [seal.] 

"  WALTER  T.  HATCH,      [seal.] 
«  C.  E.  QUINCEY,  [seal.] 

"  EMORY  THAYER,  [seal.] 

"  H.  H.  DUNCKLEE,  [seal.] 

"  S.  B.  ELKINS,  [seal.]  " 

After  an  examination  of  the  mines  and  the  titles  of  the 
proposed  vendors,  the  defendants  decided  that  the  titles  were 
not  satisfactory  and  that  the  purchase  should  not  be  made,  and 
the  sum  paid  for  the  extension  of  the  contracts  was  forfeited 
and  the  options  canceled.  Afterwards  negotiations  were 
SioKELs— Vol.  LXXVIL        46 
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opened  with  the  rival  claimants  to  these  and  other  mines,  and 
options  secured  from  them,  the  terms  of  which  do  not  appear. 
The  defendants  then  agreed  that  tlie  written  contract  entered 
into  between  them  February  1,  1879,  sliould  be  modified  by 
providing  that  the  nominal  capital  of  the  corporation  to  be 
organized  should  consist  of  150,000  shares  of  $10  each,  and  that 
Martin  B.  Hayes  should  have  no  interest  in  the  venture,  and, 
as  so  modified,  it  sliould  be  binding  upon  the  signers  thereto, 
and  applicable  t<*  the  new  options  secured.  It  was  also  agreed 
that  J.  Warren  Brown  should  acquire  the  title  to  the  property 
and  convey  it  to  the  corporation  to  be  formed,  and  receive  in 
payment  its  capital  stock.  They  also  agreed  to  offer  a  part  ol 
the  shares  so  to  be  issued  to  Brown,  for  $4  per  share,  for  the 
purpose  of  reimbursing  themselves  for  their  expenditures  in 
acquiring  the  property.  To  carry  out  this  purpose,  they 
issued  a  prospectus,and  put  forth  a  subscription,  of  which  the 
following  are  copies : 

''  Prospectus  of  the  Dunderbebg  Mining  Company. 

"  The  property  to  be  conveyed  to  the  Danderberg  Mining 
Company,  when  fully  organized,  consists  of  the  following  lode 
claims : 

"Dunderberg  Lode 3,000  feet. 

*'  East  Terrible   "     500    '^ 

"Sub-Treasury   "    1,500    " 

« Silver  Chain    "    1,500    " 

"Muldoon  "    700    " 

"Elephant  "' .' 700    " 

"  All  situate  near  Georgetown,  Clear  Creek  County,  Colorado. 

"  The  Dunderberg  Mining  Company  is  now  being  organized 
under  the  Laws  of  the  State  of  New  York,  with  a  capital 
stock  of  $1,500,000,  di\^ded  into  150,000  shares  of  ten  dollars 
each,  only  a  portion  of  which  is  offered  for  sale,  at  four  dollars 
per  share. 

"  The  product  on  300  feet  of  the  Dunderberg  Mine  alone, 
the  past  year,  was  over  $300,000,  which  is  more  than  one  and 
a  half  ])er  cent  a  month  on  the  par  value  of  the  stock,  and 


1890.]  Brewster  et  al.  v.  Hatch  et  al.  355 

Statement  of  case. 


about  four  per  cent  a  month  on  the  investment  There  can 
be  no  doubt  that  this  yield  will  be  continued,  and  even  greatly 
increased  as  the  workings  are  extended.  Competent  experts  esti- 
mate the  mineral  in  the  un worked  ground  already  developed  at 
over  $1,500,000,  which  is  not  one-tenth  part  of  the  ground 
undeveloped  above  water  line  within  the  present  workings. 

"  Among  the  Officers  and  Trustees  who  will  manage  its 
affairs,  and  who  will  receive  subscriptions  for  stock,  may  be 
mentioned  : 

"  Walter  T.  Hatch,  of  W.  T.  Hatch  &  Sons,  34  Wall  Street 

"  J.  Warren  Brown,  62  Broadway. 

«  S.  B.  Elkins,  Hotel  Bristol,  42d  St  and  5th  Av. 

"  Charles  E.  Quincey,  of  Heath  &  Co.,  19  Broad  Street 

"  Emory  Thayer,  547  Broadway. 

«  H.  H.  Duncklee,  62  Broadway. 

*^  The  stock  is  to  be  fully  paid  and  non-assessable.  No 
money  is  needed  for  development,  as  the  mines  are  open  and 
producing  sufficient  ore  to  insure  regular  dividends  on  the  stock. 

*'  It  is  proposed  by  the  management  to  work  these  proper- 
ties upon  an  economical  basis,  and  to  create  out  of  the  earn- 
ings, beyond  regular  monthly  dividends,  a  surplus  to  be 
invested  in  United  States  Bonds.  The  principal  office  will  be 
in  the  City  of  New  York,  where  all  reports,  arnd  maps  sliow- 
ing  the  works,  and  books  will  be  open  to  the  examination  and 
inspection  of  the  stockholders. 

"  The  Dunderberg  and  Terrible  Veins  are  among  the  best 
known  and  most  popular  mines  in  Colorado  —  the  universal 
report  being  that  they  are  well  defined,  constant  and  perma- 
nent fissure  veins. 

"The  reports  from  experts  of  high  character,  the  actual 
sales  of  ores  since  the  mines  have  been  opened,  and  their 
known  reputation,  enable  the  owners  to  confidently  commend 
the  investment  to  the  public  as  safe,  remunerative  and 
permanent. 

"  Plan  of  organization,  maps  of  the  property,  specimens  of 
ore  from  the  various  workings,  and  authenticated  statements 
of  ores  sold  up  to  March  Ist,  1879,   and   full   and  detailed 
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reports  by  the  mining  engineer  and  experts  who  were 
employed  to  examine  the  properties  prior  to  the  purchase, 
may  be  seen  at  the  office  of  J.  Warren  Brown,  62  Broadwav- 
"  The  following  reports  made  after  personal  examination  by 
their  authors,  who  are  known  both  in  this  country  and  Europe 
as  among  the  most  reliable  and  competent  authorities  upon 
mining  mattei's,.are  respectfully  submitted." 

Annexed  to  this  prospectus  were  favorable  letters  and 
reports  from  mining  engineers. 

"  Subscription  Agreement. 

"  Whereas,  A  corporation  is  about  to  be  organized  under 
the  laws  of  the  State  of  New  York,  to  be  called  the  Dunder- 
berg  Mining  Company,  for  the  purpose,  among  other  things, 
of  acquiring  title  to  the  following  mining  properties,  known 
as  the  Dunderberg,  Sub-treasury,  Silver  Chain,  Muldoon  and 
Elephant  mines  or  lodes,  and  a  part  of  the  Terrible  mine  or 
lode,  all  situate  in  Clear  Creek  county.  State  of  Colorado, 

"  And  Whereas,  The  capital  stock  of  said  company  is  to  be 
divided  into  150,000  shares,  of  the  par  value  of  ten  dollars  per 
share,  and  all  of  said  stock  to  be  issued  to  J.  Warren  Browii 
in  payment  for  said  mines, 

'^JV^aw,  in  consideration  of  the  transfer  to  us  of  the  several 
numbers  of  shares  set  opposite  our  names  respectively  hereunto 
subscribed,  we  do  covenant  and  agree  with  the  said  J.  Warren 
Brown  that  we  will  accept  and  receive  such  stock  and  pay  for 
the  same  at  the  i-ate  of  four  dollars  per  share.  And  for  the 
purpose  of  carrying  out  this  agreement,  we  hereby  agree  to 
pay  to  Walter  T.  Hatch,  of  34  Wall  street,  New'  York,  as 
trustee  for  us,  on  demand,  the  aforesaid  sums  of  money  so 
subscribed  by  us  to  be  held  by  the  said  trustee  for  us,  and  paid 
over  by  him  to  the  said  J.  Warren  Brown  upon  the  delivery 
to  the  Dunderberg  Mining  Company  of  a  deed  or  deeds  for 
the  mines  and  mining  properties  above  named,  and  tlie  receipt 
from  said  J.  Warren  Brown  of  the  several  nulnbers  of  the 
shares  of  stock  subscribed  by  us  respectively,  and  not  otherwise, 

"Dated  New  York  city,  March  10th,  1879." 
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3?efore  the  corporation  was  organized  Brown  and  his  associ- 
ates sold  about  61,000  shares,  the  plaintiffs  being  purchasers 
of  some  of  them,  for  four  dollars  per  share,  whicli  was  paid  in 
to  Walter  T.  Hatch,  and  by  him  deposited  to  his  credit,  as 
trustee,  with  the  banking  firm  of  W.  T.  Hatch  &  Sons. 
After  the  plaintiffs  and  othei^s  had  subscribed,  Brown  and 
his  associates.  May  7,  1879,  procured  the  Dunderberg  Mining 
Company  to  be  incorporated  under  chapter  40  of  tlie  Laws 
of  1848  of  this  state,  they  all  becoming  trustees  for  the  first 
year.  Subsequently,  but  before  Brown  took  the  title  to  the 
mining  properties,  the  plaintiffs  paid  for  the  shares  for  which 
they  subscribed;  on  the  Slst  of  May,  1879,  Brown  completed 
the  purchase,  and  on  the  same  day  the  title  was  transferred 
to  him  by  the  vendors,  and  by  him  transferred  to  the  cor- 
poration, and  150,000  shares  of  stock  were  issued  to  him. 
Immediately  afterwards  he  assigned  the  number  of  shares 
purchased  by  the  subscribers  to  them,  and  Hatch  applied  the 
money  in  payment  of  the  loan  made  ^[ay  31,  1879,  to  Brown 
by  his  associates  to  enable  him  to  complete  the  contract  of 
purchase.  The  mining  properties  cost  the  defendants  about 
$242,000 ;  after  distributing  the  shares  sold  at  four  dollars 
each,  and  those  distributed  to  brokers  and  others  to  advance 
the  scheme,  the  defendants  had  remaining  on  hand  58,235 
shares  for  which  they  paid  nothing.  The  plaintiff's  had  no 
knowledge  of  the  contract  entered  into  between  Brown  and 
his  associates,  nor  any  notice  that  the  defendants  were  to 
accjuire  shares  without  paying  for  them. 

William  B.  ITornllower  for  appellants.  The  defendants 
Brown,  Elkins,  Quincey,  Thayer  and  Duncklee,  constituted 
themselves  promoters  of  the  defendant  corporation.  (Twy- 
cross  v.  Grants  L.  R.  [2  C.  P.  Div.]  503;  Morawetz  on 
Corp.  §  545 ;  TF.  B,  c&  C,  Co,  v.  Green,  L.  R.  [5  Q.  B.  Div.] 
109,  111.)  These  defendants  having  formed  a  syndicate  for  the 
promotion  of  the  defendant  corj)oration,  sustained  a  fiduciary 
relation  to  the  corporation  and  to  the  individual  stockholders 
upon  the  faith  of  whose  subscriptions  its  organization  was 


358  Brewster  et  aL  v.  Hatch  et  al.  [Oct., 


Statement  of  case. 


effected.  {K  &  P.  Co.  v.  Erlanger,  L.  R  [5  Ch.  Div.]  T3; 
L.  K.  [3  App.  Cafi.]  1218  ;  Chandler  v.  Ba<.'on,  30  Fed.  Rep. 
538  ;  Thoinp.  on  Corp.  218 ;  Bagnall  v.  Carlton,  L.  R.  [6  Ch. 
Div.]  386.)  This  fiduciary  relation  characterized  all  the  trans- 
actions of  the  syndicate  inchiding  the  organization  of  the  cor- 
poration, the  soUciting  of  subscriptions  to  effect  the  purchai^ 
of  its  plant  and  the  allotment  of  shares  to  the  subscribers. 
(Z.  P.  Co.  V.  ITurd,  L.  R.  [5  P.  C.  App.]  221  ;  IHchem  v. 
Congreve,  1  R.  &  M.  150 ;  Simons  v.  V.  0.  Co.,  61  Penn.  St. 
202 ;  Z.  M.  Co.  v.  Brooke,  L.  R.  [35  Ch.  Div.]  400 ;  Getty  v. 
Devlin,  54  N.  Y.  403 ;  Beck  v.  Kantormctes,  3  K.  A  J. 
230 ;  Chandler  v.  Ba<'on,  30  Fed.  Rep.  538.)  The  plaintiffc 
and  others  in  like  case,  by  means  of  whose  subscriptions  the 
organization  of  the  company  was  effected  and  its  property 
purchased,  were  associated  with  these  defendants  in  a  common 
enterprise,  and  were  parties  to  the  fiduciary  reWtion  assumed 
by  the  syndicate.  (S.  B.  Co.  v.  Crawford^  4  R.  &  C.  L.  J. 
190;  Pom.  Eq.  Juris.  §  370;  Morawetz  on  Corp.  §  293; 
Shnons  v.  V.  O.  Co.,  61  Penn.  St.  202;  Soa^ty  \.  AUotf,  2 
Beav.  559 ;  Getty  v.  Devlin,  54  N.  Y.  403.)  These  defend- 
ants were  bound  to  disclose  to  the  plaintiffs  and  other  sub- 
scribers in  like  case,  the  syndicate  agreement,  and  ai-e  account- 
able for  the  secret  profits  which  they -derived  from  the  organi- 
zation of  the  company.  (Baynall  v.  Carlt&n^  L.  R*  [6  Ch. 
Div.]  ^S^  ;  Chandler  v.  Ba^^on,  30  Fed.  Rep.  538 ;  GeUy  v. 
Devlin,  54 X.  Y.  403;  Simmons  v.  Vulcan  Co,,  61  Penn.  St. 
202 ;  Beck  v.  Kantorowiez,  3  K.  &  J.  230 ;  10  Abb.  \1S.  C] 
401.)  This  suit  is  properly  brought  on  behalf  of  the  plaintiffs 
and  all  other  shareholders  in  like  case.  {Rohinsorh  v.  Smithy 
3  Paige,  222 ;  Health  v.  Erie,  8  Blatch.  347  ;  Getty  v.  DevVniy 
54  N.  Y.  403  ;  Attoood  v.  Merryiveather,  L.  R.  [5  Eq.  Div.] 
464  ;  Perry  on  Trusts,  §  27  ;  Code  Civ.  Pro.  §448  ;  Story's  Eq. 
PI.  §  97;  i  Daniell's  Ch.  Pr.  &  PI.  231,  232 ;  ^Yeld  y.Borni^ 
ham,  2  S.  &  S.  91 ;  McKenzie  v.  L' Amoureau.r,  11  Barb. 
516;  Wood  v.  Draper,  4  Abb.  Pr.  322;  Mil  ha  u  v.  Sharjy^ 
15  Barb.  193;  Ilichens  v.  Congreve,  1  R.  &  M.  105;  Prout^ 
V.  M.  S.  R.  li.  Co.,  1  Ilun,  655;    Brou^n  v.  B.  X.  F.,  etc  ^ 
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JR.  li.  Co.,  27  id.  342.)  The  court  erred  in  excluding  evi- 
dence as  to  the  state  of  mind  of  the  plaintiffs.  {Ilardt  v. 
Schultiny,  13  Hun,  537 ;  Morew,  I)evoe,  22  id.  210,  223  ;  West 
V.  F.  JSr.  Bank,  20  id.  408 ;  D.  C.  M.  f?uH,  Co,  v.  Uai^hfield, 
73  N.  Y.  226,  229.)  As  the  facts  are  substantially  undisputed, 
and  a  second  trial  cannot  alter  the  result,  the  couit  should 
not  only  reverse  the  judgment  appealed  from,  but  should 
order  a  judgment  for  the  plaintiffs  in  the  nature  of  an  inter- 
locutory  judgment  for  an  accounting.  [EdmonftUm  v.  Me  Loud  ^ 
16  N.  Y.  543;  Beach  v.  6feoZv,^28  id.  508;  Marquat  \. 
Marquat,  12  id.  336 ;  Muldoon  v.  Pitt,  54  id.  274.) 

William  G,  Choate  for  respondents.  The  issue  of  stock 
in  excess  of  the  actual  value  of  property,  though  it  be  a  violar 
tion  of  statute  and  may  subject  a  corporation  to  the  loss  of  ite 
charter,  does  not  make  the  directors  or  officers  liable  for  the 
difference  between  the  nominal  value  of  the  stock  and  tlie 
value  of  the  property,  either  at  the  suit  of  the  corporation,  or 
of  stockholdei-s.  {Parson8  v.  JTayes^  14  Abb.  [X.  C]  419  ; 
Langdon  v.  Foyg,  18  Fed.  Rep.  5 ;  Foster  w  Setjmour^  23  i4 
66  ;  Christemeri  v.  Eno,  106  N.  Y.  97.) 

Follett,  Ch.  J.  Th«  end  wliich  Brown  and  his  associates 
sought  to  and  did  accomplish,  as  stated  in  their  testimony,  and 
as  found  by  the  court,  was  the  acquisition  of  the  mining  projv 
erty  by  the  corporation  to  be  organized,  wholly  at  the  cost  of 
such  persons  as  should  subscribe  and  pay  for  shares  to  be  issued 
at  the  rate  fixed,  and  to  retain  for  themselves  a  majority  of 
the  slock  without  expense  or  risk.  They  testified  and  the 
court  found  that  their  purpose  was  not  disclosed  to  the  plain- 
tiffs.* •  The  question  is,  was  the  relation  between  these  litigants 
simply  that  of  vendors  and  vendees  of  shares  to  be  issued,  or 
was  it  one  of  trust  and  confidence,  binding  the  defendants  to 
the  exercise  of  good  faith  and  to  disclose  such  information 
as  they  jx>ssessed  affecting  the  value  of  the  property  in  which 
the  plaintiffs  were  induced  to  purchase  an  interest?  The 
learned  counsel  for  the  respective  parties  substantially  agree 


360  Brewster  et  al.  v.  Hatch  et  al.  [Oct., 

Opinion  of  the  Court,  per  Follett,  Cli.  J. 


on  the  rule  of  law  governing  the  rights  of  the  parties.  They 
agree  that  if  the  plaintiffs  were  simply  the  vendees  of  the 
defendants,  that  the  action  cannot  be  maintained  ;  but  if  the 
defendants  stood  in  a  fiduciary  relation  to  the  plaintifFs,  a 
liability  exists.  The  true  relation  existing  between  these 
parties  must  be  sought  for  in  the  contracts  found  by  the  court 
to  have  been  entered  into,  in  tlie  prospectus  which  the  defend^ 
ants  put  forth  and  in  the  circumstances  involved  in  the  trans- 
action. When  the  plaintiffs  subscril)ed  for  their  shares  there 
was  no  corporation  in  existence.  Brown  had  acquired  for 
himself  and  his  associates  the  right  to  purchase  the  mining 
properties  within  a  given  time  at  prices  agreed  upon.  These 
options  ran  to  Brown,  but  he  was  acting  in  the  interests  of  his 
associates,  and  the  legal  relation  of  the  defendants  is  not  differ- 
ent from  what  it  would  have  been  had  the  contracts  stood  in 
their  own  names.  Brown  and  his  associates  were  under  no 
ol)ligation  to  purchase  and  pay  for  the  mines,  and  their  loss,  if 
they  did  not,  would  be  measured  by  the  amount  paid  for  the 
options  and  such  expenses  as  might  be  incurred.  This  being 
the  situation,  the  defendants  fixed  the  terms  and  conditions 
upon  which  the  corporation  should  be  organized.  They 
devised  and  put  forth  the  subscription  paper  and  prospectus, 
stating  in  the  paper  last  meaitioned  that :  ''Among  the  officers 
and  trustees  wHio  will  manage  its  affairs  and  who  will  receive 
subscriptions  for  stock,  may  be  mentioned  Walter  T.  Hatch, 
of  W.  T.  Hatch  &  Sons,  34:  Wall  street ;  J.  Warren  Brown, 
62  Broadway ;  S.  B.  Elkins,  Hotel  Bristol,  Forty-second  street 
and  Fifth  avenue;  Charles  E.  Quincey,  of  Heath  <fe  Co.,  19 
Broad  street ;  Emory  Thayer,  547  Broadway ;  H.  H.  Dmicklee, 
62  Broadway."  It  is  recited  in  the  prospectus  and  in  the 
fiubscription  paper  that  the  corporation  was  thereafter  to  l>e 
organized  for  the  purpose  of  acquiring  title  to  mines,  which 
were  specified.  The  plaintiffs  did  not  subscribe  for  shares 
then  in  existence,  but  for  shanks  to  be  thereafter  created  by 
the  defendants,  and  it  is  certain  that  it  must  have  been  under- 
stood by  the  plaintiffs  and  those  similarly  situated,  that  the 
defendants  were  to  carry  forward  the  enterprise,  acquire  the 
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property,  organize  the  corporation  and  to  generally  protect 
the  interests  of  those  who  should  join  in  furnishing  the  money 
to  pay  for  the  property.  The  documents  clearly  indicate  that 
the  defendants,  as  tnistees,  were  to  control  and  direct  such 
proceedings  as  should  be  taken  anterior  to  the  formation  of 
the  corporation,  as  well  as  after.  The  prospectus  so  states, 
and  they  actually  perfonned  or  directed  everything  that  was 
done  preliminarily  to  the  organization,  when  these  defendants, 
and  they  only,  executed  tlie  certificate  by  which  the  coi*pora- 
tion  was  brought  into  existence,  making  themselves  trustees 
for  the  first  year.  In  the  subscription  paper  Mr.  Hatch  is 
called  the  tnistee  of  the  subscribers,  and  so  he  was,  but  he  was 
one  of  the  promoters,  jointly  interested  with  them,  and  all  are 
as  responsible  for  his  acts  as  though  all  had  been  named  as 
trustees  for  the  subscribers.  As  against  these  facts  it  is  urged 
that  it  being  stated  in  the  subscription  that  the  mines  were  to 
be  capitalized  at  §1,500,000,  to  be  divided  into  shares  of  the 
par  ^ue  of  $10  each,  to  be  issued  to  Brown  in  payment  for 
the  mines ;  and  in  the  prospectus  that  only  a  portion  of  the 
shares  are  offered  for  sale  at  S-i  per  share,  and  that  the  stock 
is  to  be  fully  paid  up,  and  non-assessable,  was  a  distinct  notice 
to  the  plaintiffs  of  how  the  corporation  was  to  be  set  on  foot, 
and  that  they  and  the  defendants  were  dealing  solely  as  ven- 
dors and  vendees.  These  papers  read  in  the  light  of  the 
purpose  of  the  defendants,  as  disclosed  by  their  evidence,  seem 
to  have  been  devised  to  cover  the  underlying  scheme  by  which 
the  corporation  was  to  be  organized,  largely  for  the  benefit  of 
the  promoters,  but  wholly  at  the  risk  and  expense  of  the  sub- 
scribers. AVe  do  not  think  that  the  inference  contended  for 
by  the  defendants  can  be  justly  drawn  from  the  meager  dis- 
closures which  they  made  in  the  documents  put  forth.  They 
knew  that  they,  and  they  only,  absolutely  controlled  the  scheme, 
and  were  to  determine  whether  it  should  be  carried  out,  and  if 
so,  when  and  how.  We  tlunk  that  tlie  plaintiffs  were  led  to 
l^lieve,  and  had  the  right  to  believe,  from  the  documents  and 
from  the  circumstances  that  the  defendants  were  acting  in  the 
interests  of  all  of  the  investors,  and  that  they  knew  that  the 
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plaintiffs  so  believed.  Tliese  defendants  were  tlie  promoters 
of  the  corporation  and  occupied,  before  its  organization,  a 
position  of  trust  and  coniidence  towards  those  whom  they 
induced  to  invest  in  tlie  enterprise.  {Getty  v.  Devlin^  54  N.  Y. 
403;  70  id.  504;  Erlangerw  N,  8,  P.  Co.,  L.  K  [3  App.  Cas.] 
1218 ;  Shnom  v.  F.  O.  Co,,  61  Penn.  St.  202 ;  Twycross  v. 
QranU  L.  K.  [2  C.  P.  Div.]  503 ;  W,  B,  C  P,  Co.  v.  Green,  L  R. 
[5  Q.  B.  Div.]  109 ;  Morawetz  on  Corp.  §  545 ;  Cook's  S.  &  S. 
§  651 ;  Thomp.  on  Liab.  of  O.  &  A.  218,  §  20.)  It  is  conceded 
and  found  by  tlie  court  that  the  defendants  did  not  disclose 
the  amount  which  they  were  to  pay  for  the  mines,  or  the  fact 
that  they  did  not  intend  to  exercise  their  options,  unless  suffi- 
cient funds  were  furnished  by  others  to  pay  for  the  property 
and  all  of  the  expenses  of  organizing  the  corporation,  leaving 
for  distribution  among  themselves  a  majority  of  tlie  stock.  It 
is  clear,  we  think,  that  if  the  defendaats  had  avowed  their 
purpose,,  the  plaintiffs  would  not  have  taken  an  interest  in  the 
enterprise,  and  that  they  -are  liable  for  the  damages  sustained 
by  the  plaintiffis  who  were  induced  to  invest  in  shares  to  l)e 
iiened. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


BiCHARD  B.  DisBRow,  Respondent,  \).  Samuel  E.  Harris, 

Appellant. 

Where  a  deed  is  made  and  accepted  pursuant  to  an  executory  contract  to 
sell  and  convey,  containing  stipulations,  on  the  part  of  the  vendor,  of 
which  the  conveyance  is  not  necessarily  a  performance,  in  the  absence 
of  evidence  other  than  the  instruments  themselves,  fhere  is  no  presump- 
tion of  intention  on  the  part  of  the  grantee  to  give  up  the  benefit  of  the 

■  stipulations,  or  that  they  are  satisfied  by  the  conveyance. 

Where,  however,  to  complete  the  performance,  and  as  a  preliminary  to  a 
conveyance  under  it,  the  parties  agree  that  part  of  the  purchase-money 
shall  be  retained  by  the  purchaser,  and  its  payment  is  made  dependent 
only  upon  the  performance  of  certain  of  the  stipulations  in  the  original 
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contract,  it  may  be  assumed,  in  the  absence  of  fraud,  the  parties 
intended  that,  with  the  exception  of  the  stipulations  in  the  second  agree- 
ment, the  provisions  of  the  original  contract  should  be  treated  as  satis- 
fled  by  the  conveyance. 

In  an  action  by  the  grantor  to  recover  a  portion  of  the  purchase-money 
so  retained,  it  is  the  proper  subject  of  a  counter-claim  that  defendant, 
at  the  time  of  the  conveyance,  was  induced  to  accept  the  same  and  to 
enter  into  the  new  agreement  by  false  representations  on  the  part  of  the 
grantor  to  the  effect  that  the  stipulations  in  the  original  contract,  not 
mentioned  in  the  second,  had  been  performed. 

Plaintiff  contracted  to  sell  to  defendant  certain  premises  for  $25,000;  the 
contract  contained  a  provision  that  plaintiff  would  deliver  the  house  on 
the  premises  in  good  condition  and  put  in  three  new  grates.  Defendant 
subsequently  paid  all  of  the  purchase-money  except  $350,  which  was 
retained  pursuant  to  an  agreement  to  the  effect  that  $50  was  allowed  for 
grates  not  in,  and  the  balance  should  be  retained  to  secure  completion  of 
sidewalks  and  iron  gate,  and  when  this  was  done,  the  same  was  to  be  paid 
by  the  purchaser.  In  an  action  to  recover  the  $300,  defendant  alleged,, 
by  way  of  counter-claim,  that  the  house  was  not  delivered  in  good  con- 
dition,  various  defects  being  specified ;  that  when  these  defects  were  dis- 
covered, plaintiff's  attention  was  called  thereto  and  he  promised  to  makfr 
the  neoMsary  repairs,  and,  at  the  time  of  closing  the  contract,  stated 
that  the  work  Ymd.  been  done,  when,  in  fact,  it  had  not  been;  that 
defendant,  supposing  the  statemeiU  to  be  true,  took  the  deed,  entered 
into  the  new  agreement  and  paid  the  balance  of  tl*e  purchase-money. 
Held,  that  the  averments  of  the  counter-claim,  although  they  might  have^ 
been  insufficient  on  demurrer,  yet  contained  the  elements  of  fraud  suffi- 
cient for  the  purpose  of  the  trial ;  that  plaintiff  was  entitled  to  overcome- 
the  effect  of  the  new  agreement,  so  far  as  it  was  made  an  obstacle  to 
the  operation  of  the  stipulation  in  the  original  contract,  by  showing  the 
fraud;  and  that,  therefore,  rejection  of  evidence  to  establish  the  counter- 
claim was  error. 

DUbrow  V.  Harris  (23  J.  &  S.  483)|  reversed, 

(Argued  October  6,  1890;  decided  Octobes  21,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  9,  1888,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stilted  in  the  opinion. 

Jacob  F,  Miller  for  appellant.  The  contract  between  the 
parties  contained  a  provision  that  the  house  then  in  process  of 
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construction  should  he  delivered  in  good  condition.  This 
provision  was  not  merged  in  the  deed  which  was  given  by  the 
plaintill  to.  the  defendant,  (PhilUps  v.  Phillips^  1  P.  Wms. 
44 ;  Bascom  v.  Smith,  34  N.  Y.  320  ;  Forlea  v.  Moffatt,  18 
Ves.  389 ;  James  v.  Johnsmi,  6  Johns.  Ch.  417 ;  Atwood  v. 
Carpenter,  27  Barb.  639 ;  Pardage  v.  Cole,  1  Saund.  320  ; 
Parmelee  v.  0.  cfe  S.  P.  P,  Co.,  6  N.  Y.  74 ;  W!thee7c  v. 
Waine,  16  id.  532;  3f()rns  v.  WhitcJier,  20  id.  41;  Davis  v. 
Lottich,  46  id.  393 ;  Murdoch  v.  GiUhrinU  52  id.  242 ;  Smith 
v.  IloUbroolc,  1  Sheld.  474 ;  /////  v.  vV.  B.  &  N,  3'!  /i*.  P.  Co., 
8  Tlun,  299.)  It  was  incumbent  upon  the  plaintiff  to  show 
atfinnatively  that  it  was  intended  by  the  parties  that  the 
delivery  of  the  deed  should  be  regarded  as  a- complete  execu- 
tion of  the  contract.  {F,  C.  Co.  v.  Metzget^,  118  X.  Y.  260, 
265  ;  0.  L  Co.  v.  Poach,  117  id.  531 ;  Parhe  v.  F.  A.  T.  Co., 
120  id.  51 ;  Del^ay  v.  BUsh,  Id.  97;  BartUtt  v..  Wyman,  14 
Johns.  259 ;  Crosby  v.  Wood,  6  N.  Y.  369  ;  2  Pars,  on  Cont. 
437;  VanderVdt  v.  Schreyer,  91  N.  Y.  372;  Pohinson  v. 
Jewett,  116  id.  53;  Xewherry  v.  Furniml,  46  How.  Pr.  139; 
h^  X.  Y.  638 ;  People  v.  a>;?//^r>;',  46  Barb.  333,  335 ;  GiUs 
V.  Caines,  3  Cai.  107.)  The  counter-claim  should  have  been 
allowed,  because  it  related  to  and  grew  out  of  the  same  trans- 
action, and  wa*s  itself  a  cause  of  ac*tion  on  contract.  (Code 
€iv.  Pro.  §§  501,  502;  Sar^dfoixlY.  Travers,  40  K  Y.  143; 
Ishani  V.  Davidson,  52  id.  240;  Moore  v.  Pand,  60  id.  212; 
Briggs  v.  Hilton,  99  id.  517  ;  Ferguson  v.  Baker,  116  id.  261 ; 
Littauer  v.  Goldman,  73  id.  ^IS -,  Shepard  v.  M.  P.  Co.,  117 
id.  450 ;  Doiince  v.  Dou\  57  id.  16  ;  Day  v.  P(X)l,  52  id.  416 ; 
PeedY,  Randall,  29  id.  352;  McCormick  v.  Larson,  45  id. 
265 ;  Cook  v.  So^de,  56  id.  421 ;  Wetnwre  v.  Bruce,  118  id. 
323.) 

Frederic  W.  Ilin ricks  for  respondent.  Oral  evidence  is  not 
admissible  to  change  the  terms  of  a  written  agreement. 
{Bush  V.  Tilly,  49  Barb.  603.)  Tlie  question  of  waiver  by 
accepting  a  deed  is  solely  one  of  intention.  {Morris  v.  Whit- 
<iher,  20  N.  Y.  41 ;  Howes  v.  Barker,  1  Johns.  506;  Houghs 
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taling  v.  Leicis^  10  Johns.  298 ;  At  wood  v.  Carpenter^  27 
Barb.  639-644 ;  Davis  v.  Lottiek,  46  N.  Y.  393-398 ;  Eighmie 
V.  Taylor,  98  id.  288-295.) 

Bradley,  J.  The  action  was  brought  to  recover  the  balance 
alleged  to  be  due  upon  a  contract,  made  between  the  parties, 
by  which  the  plaintiff  agreed  to  sell  to  the  defendant  certain 
real  property,  consisting  of  a  house  and  lot  in  the  city  of 
New  York,  for  $25,000,  and  on  a  day  mentioned,  on  payment 
of  the  purchase-money,  to  convey  the  property  to  him  with 
covenants  of  warranty.  The  contract  contained  the  provision 
that  the  plaintiff  should  deliver  the  house  in  good  condition 
and  put  in  three  new  grates.  The  defendant  afterwards  paid 
all  the  purchase-money  payable  to  the  plaintiff,  except  $350, 
which  sum  was  retained  by  the  defendant  pursuant  to  agree- 
ment made  by  the  parties  as  follows  :  "  On  closing  contract 
between  Richard  B.  Disbrow  and  Samuel  E.  Harris  there  has 
been  allowed  to  Mr.  Harris  $50  for  grates  (not  in)  and  Mr. 
Harris  has  retained  $300  to  secure  completion  of  sidewalks 
and  iron  gate  on  stoop,  and  when  done  said  Disbrow  is  to 
receive  the  $300."  This  last-mentioned  agreement  was  in 
writing  subscribed  by  the  parties,  and  is  the  subject  of  allega- 
tion in  the  complaint.  The  defendant,  by  way  of  counter- 
claim, alleged  that  the  house  was  not  delivered  to  him  in  good 
condition,  and  specifically  alleged  defects,  not  including  any 
failure  of  the  plaintiff  to  perform  the  last-mentioned  agree- 
ment. The  question  arises  upon  exceptions  taken  by  the 
defendant  to  the  exclusion  of  evidence  offered  by  him  to 
prove  such  defective  condition.  Wlien  a  deed  of  conveyance 
is  made  and  accepted  pursuant  to  an  executory  contract  to 
sell  and  convey  land  containing  stipulations  of  which  the 
conveyance  is  not  necessarily  a  performance,  the  question 
whether  such  stipulations  are  surrendered  is  treated  as  one  of 
intention  ;  and  in  the  absence  of  evidence  upon  the  subject 
there  is  no  presumption  of  intention  to  give  up  those  benefits 
or  that  they  are  satisfied  by  the  conveyance.  {MorrU  v. 
Whitcher,  20   N.   Y.  41  ;  Whitbech  v.  Waine,  16  id.  532 ; 
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Murdoch  V.  Gilchrist^  52  id.  242.)  The  provision,  before 
referred  to,  in  the  contract  for  the  sale  of  the  premises,  came 
within  this  rule,  and  the  benefit  of  it  to  the  defendant  may 
have  survived  the  conveyance  if  notliing  had  intervened  to 
have  defeated  it.  But  when,  to  complete  the  performance  of 
the  contract  and  as  preliminary  to  the  conveyance,  the  parties 
came  together  and  made  the  agreement  to  the  effect  that  the 
payment  of  the  small  amount  retained  of  the  purchase-money 
was  made  dependent  only  upon  the  perfonnance  of  the  certain 
things  therein  specifically  mentioned,  it  may  be  assumed  that 
they  intended  that  with  that  exception,  the  provisions  of  the 
contract  should,  in  all  other  respects,  be  treated  as  satisfied  by 
the^  conveyance  thereupon  made,  and  such  was  its  effect  unless 
the  defendant  may  in  some  manner  be  relieved  from  it. 
Fraud  on  the  part  of  the  plaintiff  would  vitiate  it,  and  enable 
the  defendant  to  avail  himself  of  the  non-performance  of  the 
stipulation  upon  which  he  relies  in  the  original  contract.  But 
this  was  matter  of  affirmative  defense  or  counter-elaim  on  the 
part  of  the  defendant,  and  fraud  nmst  be  alleged  to  enable 
him  to  introduce  evidence  in  its  support.  His  counsel  here 
contends  that  this  was  done.  Whether  he  did  this  sufficiently 
to  render  the  excluded  evidence  competent,  is  the  main  ques- 
tion for  consideration.  The  defendant  alleged  in  his  answer 
that  the  plaintiff  did  not  deliver  the  house  in  good  condition, 
and  specified  the  defects  of  which  he  complained,  and  added 
tuat  when  those  "  defects  were  discovered,  attention  was  called 
to  them  and  the  plaintiff  promised  to  make  the  requisite 
changes  and  repairs,  and,  at  the  time  of  closing  the  contract 
of  sale,  he  stated  that  the  said  work  had  been  done,  when  in 
fact  it  had  not  been  done,  as  he  well  knew.  But  supposing 
that  the  plaintiff's  statements  were  true  that  he  had  done  the 
work,  the  deed  was  taken  and  the  money  paid  as  aforesaid." 
After  stating  some  other  matters,  he  alleged  damages  for  which 
he  demanded  judgment.  If  the  defendant  intended  to  found 
his  claim  upon  fraud,  he  did  not  very  well  allege  it,  and 
although  they  might  not  be  effectual  as  against  a  demurrer, 
his  allegations,  somewhat  inartificially  made,  did  contain  the 
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elements  of  fraud  on  the  part  of  the  plaintiff.  And  for  the 
purpose  of  a  trial  the  same  strictness  is  not  applicable  as  in 
the  disposition  of  the  specific  objection  taken  by  demurrer. 
{J^oop  V.  Ilandyy  4i  Barb.  45i ;  W/nttle^et/  v.  Delaney^  73 
N.  Y.  571.)  That  the  representations  were  untrue  to  the 
knowledge  of  the  plaintiff  and  material,  and  that  the  defend- 
ant was  induced  by  them  to  enter  into  a  new  agreement  to 
pay  the  residue  of  the  purchase-money  upon  the  terms  there 
mentioned,  were  facts  which  would  tend  to  support  the  charge 
of  fraud,  and  those  were  the  facts  substantially  alleged  by 
him.  The  defendant  upon  that  ground  should  have  been 
permitted  to  give  evidence  to  overcome  the  apparent  effect  of 
that  agreement  so  far  as  it,  by  the  alleged  fraud,  was  made  an 
obstacle  to  the  operation  of  the  stipulation  before  mentioned, 
of  the  original  contract  And  in  that  view  the  rejected 
evidence  to  that  extent  and  to  prove  the  breach  of  that 
stipulation  and  the  damages  sustained  by  reason  of  its  non- 
performance was  competent.  This  was  a  proper  subject  of 
counter-claim.     (Code,  §  501.) 

These  views  lead  to  the  conclusion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event, 

AH  concur  except  Follett,  Ch.  J.,  and  Brown,  J.,  dissenting. 

Judgment  reversed. 


The   National   Bank  of  Commerce,  Appellant,  v.    The 
Manufacturers  and  Traders'  Bank,  Respondent. 

A  draft  for  $17  drawn  by  the  plaintiff  upon  the  M.  Bank,  its  correspond- 
ent in  ^ew  York  city,  was  raised  to  $3,462.40,  and  deposited  by  the 
payee  with  defendant,  it  giving  credit  for  the  full  amount;  this  amount 
was  paid  by  the  M.  Bank  on  presentation  of  the  draft,  and  charged 
to  plaintiff.  On  discovery  of  the  fraud,  defendant  wrote  to  plaintiff 
stating  that  if  the  latter  would  procure  the  draft,  and  send  it  with 
an  affidavit  of  correct  amount,  and  not  make  the  matter  public,  it 
would  remit  difference.  Plaintiff  procured  the  draft  and  sent  it  to 
defendant  with  the  affidavit  as  requested;  the  latter  not  having  remitted 
as  agreed,  plaintiff  wrote  stating  that  if  not  immediately  placed  in 
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funds  as  promised,  it  would  refuse  credit  to  the  M.  Bank,  and  there- 
after sent  this  telegram:  ** Remit  difference  in  draft  or  return  it  with 
affidavit  by  express  to-day,"  and  on  t|ie  same  day  plaintiff  notified 
the  M.  Bank,  that  it  would  not  recognize  payment  of  draft  for  more 
than  the  original  amount.  Defendant  returned  the  papers  as  requested. 
Subsequently  by  arrangement  between  the  defendant  and  the  M.  Bank, 
to  which  plaintiff  was  not  a  party,  that  bank  credited  plaintiff  with 
$2,533.90.  In  an* action  to  recover  the  balance,  held,  that  plaintiff *a 
acceptance  and  compliance  with  defendant's  proposition,  obligated  the 
latter  to  pay  the  face  of  the  check,  as  raised,  less  the  sum  for  which  it 
was  originally  drawn,  but  that  the  subsequent  transactions  were  in 
legal  effect  a  rescission  of  such  contract;  that  the  action  could  not  be 
maintained  as  one  for  money  had  and  received,  as  it  was  not  the  money 
of  plaintiff,  but  that  of  the  M.  Bank,  which  defendant  obtained,  jind 
this,  that  bank  could  not  have  recovered  of  plaintiff,  but  only  fronx 
defendant. 
Also  held,  that  the  fact  the  M.  Bank  charged  the  balance  in  its  account 
with  plaintiff  did  not  affect  the  legal  status  of  the  parties. 

(Argued  October  7,  1890;  decideci  October  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  14,  1888,  which  reversed  a  judgment  in  favor 
of  the  plaintiff  entered  upon  the  report  of  a  referee,  and 
ordered  a  new  trial. 

On  the  30th  of  October,  1882,  the  plaintiff  drew  a  draft 
on  the  Manhattan  Bank,  its  New  York  correspondent,  for 
$17  to  the  order  of  J.  T.  Watson.  Tlie  payee,  or  some 
other  person  altered  this  draft  by  changing  the  date  to 
November  second,  the  name  of  the  payee  to  James  T.  Watson^ 
and  the"  amount  to  $3,462.40.  November  3,  1882,  Watson 
deposited  this  raised  draft  with  the  defendant,  and  had  credit 
for  the  full  amount.  The  defendant  forwarded  the  draft  to 
its  New  York  correspondent,  the  Bank  of  the  Republic,  and 
that  bank  presented  it  at  the  Manhattan  Bank,  which  paid 
the  full  amount  of  $3,462.40,  and  charged  that  amount  to  the 
plaintiff.  On  the  fourteenth  of  November,  the  defendant 
inquired  of  the  plaintiff  by  telegraph  for  what  amount  the 
draft  No.  9699  was  issued,  and  tlie  plaintiff  at  once  replied 
that  it  was  issued  for  $17.     On  the  same  day  the  defendant 
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wrote  the  plaintiff  acknowledging  the  receipt  of  the  reply,  and' 
saying  that  Watson  had  deposited  the  plaintiff's  draft  for ' 
$3,462.40  on  November  tliird,  had  drawn  part  of  it,  that . 
defendant  had  forwarded  the  draft  to  New  York,  and  the  ■• 
same  had  been  paid  by  plaintiff's  correspondent.  The  letter 
closed  as  follows :  "  Please  procure  the  draft  from  your  cor- 
respondent, make  affidavit  to  correct  amount  and  send  it  with 
the  draft  direct  to  me  and  I  will  remit  difference  .Please  do 
not  make  this  matter  public,  as  we  hope  to  catch  Watson.'^ 
Two  days  later  the  plaintiff  answered  that  the  draft  had  been 
ordered  returned,  and  that  the  defendant's  wishes  should  be 
strictly  complied  with.  The  plaintiff  procured  the  draft 
from  its  correspondent,  made  affidavit  to  the  correct  amount 
and,  on  November  twenty-first,  sent  this  affidavit  and  the  draft 
to  the  defendant  and  did  not  make  the  matter  public.  Novem- 
ber twenty-fifth,  the  defendant  acknowledged  its  receipt  of  the 
draft  and  affidavit  in  a  letter  in  which  it  also  raised  the  ques- 
tion whether  the  signature  of  plaintiff's  cashier  to  the  draft 
was  not  also  forged.  Replying  to  this  letter  two  days  later, 
the  plaintiff,  among  other  things,  said :  "  We  have  complied' 
with  your  every  request,  even  to  keeping  the  matter  strictly 
confidential,  and  now  beg  to  request  that  you  remit  imme- 
diately. The  excess  stands  charged  against  us  on  the  books  of 
the  Manhattan  Bank  and  we  desire  ta  be  placed  in  funds  that 
it  may  be  corrected.  *  *  *  Unless  immediately  placed  in 
funds  as  promised  by  you,  our  remedy  will  be  to  refuse  credit 
to  the  Manhattan,  who  paid  the  draft  on  your  indorsement, 
and  that  of  the  National  Bank  of  the  Eepublic,  your  New 
York  agent,  and  it  should  be  refunded  at  once."  Plaintiff 
followed  its  letter  by  the  following  telegram  to  defendant  on. 
November  twenty-ninth:  "Remit  difference  in  draft,  or 
return  it,  with  affidavit  attached,  by  express  to-day."  There- 
upon and  on  December  second,  the  defendant  returned  to 
plaintiff  the  draft  and  affidavit,  who  retained  them.  On  the 
same  day  that  plaintiff  demanded  the  return  of  the  draft  and 
affidavit,  it  wrote  to  the  bank  of  the  Manhattan  Company 
reciting  the  facts  and  notifying  it  that  the  plaintiff  would  not 
SicKELs  — Vou  LXXVII.        47 
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recognize  the  payment  of  the  draft  for  more  than  the  original 
amount,  to  wit,  $17.  Nevertheless,  the  Manhattan  Company, 
in  the  next  account  current  rendered  by  it,  charged  the  plain- 
tiff with  the  full  amount  of  the  raised  draft.  Subsequently, 
by  some  arrangement  between  the  Manhattan  Bank  and 
defendant,  to  which  the  plaintiff  was  not  a  party,  the  Manhat- 
tan Bank  credited  to  the  plaintiff  on  account  of  this  draft  the 
sum  of  $2,533.90.  The  defendant  declined  to  pay  the  bafence 
of  $911.50  to  plaintiff,  and  this  action  was  brought  to  recover 
the  same. 

Oeorge  Gorham  for  appellant.  Where  the  case  does  not 
contain  all  the  evidence,  the  court  must  assume  that  the  facte 
proven  were  suflScient  to  sustain  the  findings.  {Kellogg  v. 
Thompson,  66  K  Y.  88 ;  Mnrf^ay  v.  Marshall,  94  id.  611, 
617 ;  Porter  v.  Smith,  35  Hun,  118 ;  Ilowland  v.  Ilowland^ 
20  id.  472.)  The  plaintiff  proved  the  promise  of  the  defend- 
ant and  its  (plaintiff's)  compliance  with  defendant's  request. 
This  made  a  complete  contract  with  a  valid  consideration,  and 
entitled  the  plaintiff  to  recover.  {Train  v.  Gold,  5  Pick.  380 ; 
a  S.  Church  V.  Kendall,  121  Mass.  529 ;  WiUetis  v.  Ins.  Co., 
45  N.  Y.  45 ;  Sands  v.  Crook,  46  id.  564 ;  White  v.  BasOer, 
71  id.  254 ;  Marie  v.  Garrison,  83  id.  26 ;  Brooks  v.  BaU,  IS 
Johns.  337;  2  Hill,  503;  1  Den.  508;  15  Abb.  Pr.  340; 
Miller  V.  MeKemie,  95  N.  Y.  575 ;  Ilurd  v.  Green,  17  Hun, 
327;  Bdberts  v.  Cobh,  103  N.  Y.  600.)  If  either  party  had 
any  intention  of  rescinding,  it  would  have  been  an  affirmative 
defense,  and  to  be  available  should  have  been  set  up  in  the 
answer.  {Fitch  v.  Mayor,  etc.,  88  N.  T.  500.)  This  judg- 
ment can  be  sustained  as  for  money  had  and  received  by 
defendant  for  plaintiff's  use.  {N.  T  Co,  v.  Ghas&n,  77  N.  Y. 
403 ;  Crawford  v.  ir.  S.  Bank,  100  id.  50 ;  :^alhot  v.  Bank 
of  liochester,  1  Hill,  295 ;  Johnsm  v.  F.  N.  Bank,  6  Hun, 
124;  PeopU  v.  Bank  of  N.  A,,  75  K  Y.  547;  Bobinson  v. 
a  K  Bank,  86  id.  404;  Brooks  v.  BaU,  18  Johns.  337.) 

Sherman  S.  Rogers  for  respondent. 
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Pahker,  J.  Three  questions  are  presented  for  considera- 
tion, and  are  determined  as  follows : 

.1.  Plaintiffs  acceptance  of  and  subsequent  compliance  with 
the  proposition  of  the  defendant  obligated  the  defendant  to 
pay  to  it  the  face  of  the  raised  draft  less  $17,  the  amount  for 
which  it  was  originally  drawn. 

2.  The  subsequent  transactions  between  the  parties  were  in 
legal  effect  a  rescission  of  such  contract,  and  thus  the  plaintiff 
parted  with  its  right  of  recovery  thereon. 

3.  The  action  cannot  be  sustained  as  in  effect  one  for  money 
had  and  received,  as  it  does  not  appear  that  defendant  received 
moneys  belonging  to  the  plaintiff  or  to  which  it  was  entitled. 

The  defendant  did  not  obtain  plaintiffs  money,  but  rather 
that  of  tiie  Manhattan  Company.  As  the  plaintiff  had  not 
requested  payment  of  it  beyond  the  amount  of  $17,  the 
sum  paid  in  excess  was  the  money  of  the  Manhattan  Company 
which  it  could  have  recovered  of  defendant  but  not  of 
plaintiff.     (  White  v.  C.  i\^.  Bank,  64  N.  Y.  310.) 

Subsequently,  it  is  true,  it  charged  the  plaintiff  in  its 
account  current  with  such  amount,  but  the  act  was  without 
authority  and  did  not  effect  the  legal  status  of  the  parties. 

The  order  should  be  affirmed,  and  judgment  absolute 
rendered  in  favor  of  the  defendant  on  stipulation. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


William  G.  Hart,  Respondent,  v,  John  C.  Grennell  et  al.. 

Appellants. 

It  sefms  that  persons,  occupying  real  property  for  business  purposes,  who 
invite  and  induce  others  to  visit  their  premises,  are  required  to  use 
reasonable  prudence  and  care  to  keep  the  same  in  such  condition  that 
those  who  visit  them  will  not  be  unreasonably  and  imnecessarily  exposed 
to  danger. 

The  law,  however,  does  not  require  warranty  of  the  safety  of  those  coming 
upon  their  premises. 
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A  merchant  may  place  in  his  store  the  usual  and  proper  appliances  for 
conducting  his  business,  and  when  placed  in  full  sight,  and  not  so  as 
to  threaten  danger,  the  merchant  is  not  liable  for  injuries  to  a  visitor 
occasioned  thereby. 

Plaintiff  went  to  defendant's  store  to  purchase  s>me  oil,  and  followed  the 
clerk  who  received  the  order  to  the  rear  of  the  store  where  oils  and  heavy 
goods  were  kept.  In  an  open  passage-way  back  of  a  packing  counter 
was  a  truck  used  to  move  goods  in  the  store.  After  paying  for  the  oil 
plaintiff  in  turning  around  tripped  over  the  handle  of  the  truck  and  was 
injured.  The  store  was  well  lighted,  the  truck  was  in  plain  sight  and 
was  seen  by  plaintiff.  In  an  action  to  recover  damages,  held,  these  facts 
did  not  justify  a  finding  of  negligence  on  defendants'  part  in  the  per- 
formance'of  any  duty  they  owed  plaintiff;  and  that  a  refusal  to  dismiss 
the  complaint  was  error. 

(Argued  October  7,  1890;  decided  October  21,  1890.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  April  23, 
1888,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendants'  negligence. 

The  material  facts  are  stated  in  the  opinion. 

WiUiain  J,  Gaynor  for  appellants.  The  court  below  based 
its  ruling  on  cases  holding  that  when  a  land  owner  invites 
persons  upon  his  premises  "  he  cannot  permit  anything  in  the 
nature  of  a  snare  to  exist  thereon."  This  was  error.  {Larkin 
V.  O'JVeil,  29  K  T.  S.  K.  34 ;  Marsh  v.  Chickering,  101  N.  Y. 
396 ;  CatriU  v.  Hilton^  106  id.  512.)  The  rule  applicable  to 
this  case  is  like  that  applicable  to  an  inn,  under  which  an 
innkeeper  cannot  be  held  liable  for  an  accident  happening  to 
a  guest  who,  even  through  mistake,  goes  to  a  part  of  the 
premises  where  he  had  no  need  to  go  and  to  which  he  was  not 
invited.     {Gaffney  v.  Brown,  23  N.  E.  Eep.  233.) 

L  S.  Catlin  for  respondent.  The  questions  as  to  whether 
the  defendants  were  negligent,  or  whether  the  plaintiff  was 
guilty  of  contributory  negligence,  and  all  subordinate  questions 
were  properly  left  to  the  jury.     {Bennett  v.  R,  Ji.  Co.y  102 
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U.  S.  585  ;  114  K  Y.  316  ;  116  id.  564.)  A  storekeeper  who 
invites  persons  upon  his  premises  is  liable  for  all  damages 
sustained  by  them,  except  those  arising  from  inevitable  acci- 
dents. {Da/venport  v.  City  of  New  Yai^k^  37  N.  Y.  568 ; 
Swords  V.  Edgar  et  al,^  59  id.  28  ;  Victory  v.  Baker^  67  N.  Y. 
366,  370 ;  Beck  v.  Carter,  68  id.  292 ;  Fleis  v.  Indicott,  15 
Wkly.  Dig.  7,  24 ;  Wave  v.  FUck,  29  Alb.  L.  J.  366 ;  Tousey 
V.  Boberts,  110  K  Y.  620;  114  N.  Y.  312;  17  J.  &  S.  182, 
304 ;  PettingiU  v.  City  of  Yonkers,  116  K  Y. -558-564  ;.Be7i' 
neU  V.  R,  B.  Co.,  102  U.  S.  580;  Cooley  on  Torts,  604-607; 
Moak's  Underbill  on  Torts,  258-270 ;  Sweeney  v.  O.  C  B,  B. 
Co.,  10  Allen,  373;  Zorhich  v.  TarbeU,  Id.  385;  MendeU  v. 
Baxter  et  aZ.,  12  Gray,  474 ;  Corhy  v.  Hill,  4  C.  B.  [N.  S.] 
556 ;  Larmire  v.  C.  P.  B.  B.  Co.,  2  Cent  Kep.  409 ;  Francis 
v.  CockreU,  L,  E.  [5  Q.  B.  Div.]  184;  Indemaur  v.  Dames, 
L.  E.  [1  C.  P.  Div.]  274 ;  2  id.  313  ;  Camp  v.  Wood,  76  N. 
Y.  96 ;  Gilbert  v.  Nagle,  118  Mass.  278 ;  Francis  v.  CockreU, 
L.  E.  [5  Q.  B.  Div.]  184.) 

Bbown,  J.  The  plaintiff  recovered  a  verdict  for  personal 
injuries  received  from  falling  over  a  small  tnick  in  the  defend- 
ants* store  in  the  city  of  Brooklyn,  and  it  is  claimed  that  the 
accident  was  caused  by  defendants'  negligence. 

The  defendants  kept  a  store  for  the  sale  of  painters'  supplies. 
About  noon  of  the  day  of  the  accident  the  plaintiff  went  to 
the  store  to  purchase  some  oil.  lie  was  met  by  a  clerk  near 
the  office,  which  was  about  the  middle  of  the  store  on  the 
east  side,  who  received  his  order  and  went  back  to  the  rear 
of  the  store  to  draw  the  oil.  The  plaintiff  paid  for  the  oil 
and  also  purchased  a  brush  at  the  brush  counter,  which  was 
on  the  opposite  side  of  the  store  near  the  Fulton  street 
entrance.  After  that  he  concluded  he  would  purchase  more  oil, 
and  started  to  go  toward  the  rear  of  the  store.  lie  was  again 
met  by  the  clerk  near  the  office,  and  gave  his  order.  The 
clerk  went  again  to  the  rear  of  the  store,  and  the  plaintiff  fol- 
lowed him,  and  the  oil  having  been  drawn  and  paid  for,  the 
plaintiff,  in  turning  around  to  receive  his  change  from  the 
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clerk,  who  had  gone  to  and  was  returning  from  the  cashier's 
desk,  tripped  over  tlie  handle  of  the  truck  and  fell  and  received 
the  injuries  complained  of. 

The  truck  was  a  small  four-wheeled  appliance,  three  feet 
long,  two  feet  wide  and  eleven  inches  high,  with  an  iron 
tongue  or  handle  three  feet  long. 

It  was  used  in  moving  goods  about  the  store  and  to  and  fro 
between  the  store  and  wagons.  Upon  both  sides  of  the  store 
near  the  entrance  were  counters.  On  the  east  side,  about  the 
middle  of  the  store,  was  an  office,  and  opposite  tliis  was  a 
stove.  In  the  rear  of  the  office  was  a  packing  counter,  and  in 
the  rear  of  the  store  was  a  varnish  rack.  Along  the  rear  wall 
were  oil  cans  or  tanks.  Between  the  packing  counter  and 
rear  wall  heavy  goods  were  piled  up  in  tiers,  with  spaces 
between  them,  and  between  this  pile  of  goods  and  the  varnish 
rack  was  an  open  passage-way.  In  this  passage-way,  near  the 
pile  of  goods,  at  the  time  of  the  accident,  stood  the  truck,  its 
tongue  lying  down  with  its  end  resting  upon  the  floor. 

The  store  was  well  lighted,  and  the  situation  of  every  object 
was  apparent  to  any  person  who  cared  to  observe  them. 

We  are  of  the  opinion  that  the  evidence  did  not  establish 
the  defendant's  liability  and  that  the  complaint  should  have 
been  dismissed.  ^ 

The  general  rule  applicable  to  persons  occupying  real  prop- 
erty for  business  purposes  and  who  invite  and  induce  others 
to  visit  tlieir  premises  is  that  they  must  use  reasonable  pru- 
dence and  care  to  keep  their  property  in  such  a  condition  that 
those  who  go  there  shall  not  be  unreasonably  and  unnecessa- 
rily exposed  to  danger.  The  measure  of  their  duty  is  reason- 
able prudence  and  care.  {Larkin  v.  O^JVeiU^  119  N.  Y.  221; 
Swee7ii/  V.  O.  C.  cfe  iT.  7?.  7?.  Co.,  10  Allen,  368-373.) 

The  rule  has  reference  to  such  dangers  as  might  reasonably 
be  anticipated  by  a  prudent  and  careful  man.  As  was  said 
in  one  case,  "  What  the  law  requires  is  not  warranty  of  the 
safety  of  everybody  from  everything,  but  such  diligence 
toward  making  the  store  safe  as  a  good  business  man  is  in 
such  matters  accustomed  to  use.'* 
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The  question  is  could  the  mischief  have  been  reasonably 
foreseen.  The  rule  must  be  applied  with  reference  to  the 
situation  of  the  property  and  its  apparent  arrangement  for 
the  conduct  of  the  business. 

A  merchant  must  have  a  place  to  stoi'e  liis  goods  and  count- 
ers and  figures  upon  which  they  may  be  displayed.  Scale* 
upon  which  to  weigh  them  and  trucks  with  which  to  move 
them.  And  when  such  appliances  are  not  placed  so  as  to 
threaten  danger  to  those  visiting  the  store  on  business,  and. 
are  in  full  sight  and  within  the  observation  of  everyone,  the 
merchant  is  not  liable  for  accidents  which  result  from  care- 
lessness and  inattention  to  the  surroundings.  So  it  has  been 
held  that  it  was  not  negligence  for  a  merchant  to  place  a 
figure  upon  which  a  child's  clothing  was  displayed  upon  a 
stairway  next  to  the  railing  and  against  which  plaintiff 
stumbled.     {Larkin  v.  O^Neil^  supra.) 

That  it  was  not  negligence  for  a  railroad  company  to  have 
a  weighing  machine  for  weighing  baggage  upon  the  platform 
of  its  depot  against  which  plaintiff  tripped  and  was  injured* 
{Comman  v.  E,  C.  R.  Co,^  4  II.  &  N.  781 ;  Blachnan  v.  L. 
B.  <&  S.  C.  li.  R,  Co.,  17  Wkly.  Kep.  769.) 

And  in  the  case  of  a  highway  it  was  held  by  this  court  that 
placing  a  stepping  stone  of  ordinary  size  and  proper  construc- 
tion in  a  convenient  place  on  the  edge  of  the  sidewalk  in 
front  of  a  public  building  of  a  city  was  not  such  an  obstruc- 
tion of  the  street  as  would  charge  a  municipal  corporation 
with  negligence  for  allowing  it  to  remain.  {Dvboia  v.  Citr/ 
of  Kingston,  102  K  Y!  219.)  * 

In  this  case  the  truck  was  in  the  rear  of  the  store  where 
heavy  goods  were  piled  up  and  it  was  doubtless  in  frequent 
use.  It  was  not  exposed  in  the  way  of  customers  visiting  the 
store  as  there  \yere  no  appearances  which  invited  them  into 
that  part  of  the  building.  The  plaintiff  had  no  occasion  ta 
^o  there,  but  followed  the  clerk  to  whom  he  had  given  hi» 
order.  The  truck  was  in  plain  sight,  within  the  observation 
of  everyone,  and  was  seen  and  observed  by  the  plaintiff. 

Under  these  circumstances  such  an  accident  as  happened  waa 
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not  within  the  reasonable  appreliension  of  the  defendants  and 
placing  the  truck  in  that  part  of  the  store  did  not  expose  their 
customers  to  hidden  or  unlorseen  dangers. 

We  think  the  proof  fails  to  show  that  defendants  neglected 
%ny  duty  that  they  owed  to  the  plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  Jersey  Crrv  Insurance  Company,  Respondent,  v. 
Charles  S.  Archer,  Appellant. 

A.  promisflory  note  given  by  a  debtor,  after  he  has  been  adjudicated  a 
bankrupt  and  before  his  discharge,  for  a  debt  which  existed  prior  to  the 
date  of  filing  his  petition,  is  not  released  by  his  discharge  in  bankruptcy. 

The  including  of  such  a  note  in  an  amended  schedule  of  indebtedness  has 
no  effect  on  the  rights  of  the  parties,  as  only  debts  existing  on  the  day 
the  petition  was  filed  are  discharged.    (U.  8.  R.  S.  §  5115.) 

(Argued  October  7,  1890;  decided  October  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  16,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Circuit 
without  a  jury. 

This  was  an  action  upon  a  promissory  note. 

On  February  1,  1877,  the  defendant  was  indebted  to  Cor- 
nelia B.  Paulmier  in  the  sum  of  $867.50  for  rent,  and  on  that 
day  they  entered  into  a  written  contract,  by  which  she  agreed 
to  extend  the  time  of  payment  for  eighteen  months,  provided 
the  debt  was  secured  by  the  defendant's  note,  due  in  three 
months,  so  indorsed  by  his  wife  as  to  charge  her  separate  estate, 
and  to  be  secured  by  like  notes  given  in  renewal  until  the 
arrival  of  the  time  fixed  for  payment,  which  was  August  1, 
1878.  Pursuant  to  this  contract,  the  defendant,  February  1, 
1877,  made  his  note  for  $867.50,  payable  at  a  bank  three 
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months  after  date  to  the  order  of  his  wife,  who  indorsed  it 
generally  and  charged  her  separate  estate  with  its  payment. 
At  maturity  this  note  was  taken  up  by  a  second  one  so  made 
and  indorsed,  which  was  taken  up  by  a  third  note  for  $899.12, 
dated  August  7,  1877,  payable  at  the  Second  National  Bank 
of  Jersey  City,  so  made  and  indorsed,  which  fell  due  Novem- 
ber 10,  1877.  On  the  2d  day  of  October,  1877,  the  third 
note  being  outstanding,  the  defendant  filed  a  voluntary  peti- 
tion in  bankruptcy,  with  schedules  of  indebtedness  annexed, 
wherein  this  note  was  described,  and  on  the  third  day  of  the 
eame  month  he  was,  on  his  own  petition,  duly  adjudicated  a 
bankrupt.  At  the  maturity  of  this  note,  November  10,  1877, 
it  was  taken  up  by  a  fourth  note  for  $915.38,  made  by  the 
defendant  and  indorsed  by  his  wife,  payable  three  months 
after  date  at  the  Second  National  Bank  of  Jersey  City,  which 
fell  due  February  12,  1878,  when  the  defendant  made  a  fifth 
note,  payable  three  months  after  its  date  at  No.  229  Broad- 
way, New  York  city,  to^the  order  of  his  wife,  which  was 
indorsed  by  her  generally,  and  fell  due  May  15,  1878.  On 
the  day  of  the  date  of  this  note,  the  defendant  amended  his 
schedules  of  indebtedness  and  included  therein  the  last  note, 
but  neither  it  nor  any  of  the  previous  ones  were  proved 
against  his  estate.  May  3, 1882,  the  defendant  was  discharged 
from  all  debts  and  claims  provable  against  his  estate  which 
existed  on  the  2d  day  of  October,  1877.  This  action  was 
begun  May  29,  1882,  to  recover  the  amount  due  on  the  note  of 
February  12,  1878.  Two  defenses  were  interposed :  (1)  That 
the  discharge  in  bankruptcy  was  a  bar,  and  (2)  that  the  plain- 
tiff was  not  the  owner  of  the  note. 

Dennis  McMahon  for  appellant.  By  the  operation  of  the 
Bankrupt  Law  of  1867,  this  debt  was  absolutely  discharged. 
(U.  S.  K.  S.  §§  5020,  5067,  5071 ;  In  re  Ilellar,  5  Bank  Reg. 
46;  41  How.  Pr.  213;  Lamh  v.  Brmon,  12  Bank  Reg.  533; 
In  re  Brown^  11  id.  149 ;  Stern  v.  Mnnhaiim,  5  Daly,  382 ; 
PlaU  V.  Packer,  6  T.  &  C.  377.)  Tlie  subsequent  talks 
of  C.  S,  Archer  with  N.  Foote,  president  of  the  plaintiff's 
Sthkels— Vol.  LXXVII.        48 
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company,  and  with  Biesell,  do  not  amount  in  law  to  a  new 
promise  to  the  present  plaintiffs  reviving  the  debt  against  him 
after  his  discharge.  {Alien,  v.  Ferguson^  18  Wall.  1 ;  Hill  on 
Banks,  2646.)  The  new  promise  must  be  to  the  plaintiff,  as 
holder  of  the  note  in  suit.  {Deptity  v.  Smart,  3  Wend.  135 ; 
Moore  v.  Vide,  4  id.  420 ;  61  K.  C.  80.) 

TreadweU  Olevda/nd  for  respondent.  The  decision  of  the 
General  Term  upon  the  questions  of  fact  presented  on  the 
evidence  in  this  case  cannot  be  reviewed  by  this  court.  (Code 
Civ.  Pro.  §§  992,  1337;  In  re  Boss,  87  N.  Y.  514,  516 ;  S.  O. 
Co.  V.  A.  Ins.  Co.,  79  id.  506 ;  Jlealy  v.  Clark,  120  id.  642.) 
The  court  committed  no  error  in  refusing  to  hold  that  the  debt 
upon  the  note  in  suit  was  barred  by  the  defendant's  discharge 
in  his  bankruptcy  proceedings.  {Dusenbury  v.  Iloyt,  53  N. 
Y.  521;  In  re  Merriman,  18  Bank  Reg.  411;  Roberts  v. 
Morgan,  2  Esp.  736 ;  Brix  v.  Braham,  1  Bing.  281 ;  StiU- 
wM  V.  Coope,  4  Den.  225;  Fraley  v.  Kelly,  67  N.  C.  78; 
Homthal  V.  McBae,  id.  21 ;  Ki/rkpatrick  v.  ToMersaU,  13 
M.  &  W.  766 ;  Leraw  v.  WHmarth,  7  Allen,  463 ;  AUen  v. 
Ferguson,  18  Wall.  1.)  Defendant's  exceptions  are  disposed 
of  by  the  general  rule,  that,  as  the  defendant  could  not  pos^ 
sibly  have  been  prejudiced  by  the  rulings  excepted  to,  the 
judgment  will  not  be  reversed  for  any  error  in  such  rulings. 
{McGean  v.  M.  B.  Co.,  117  N.  Y.  224;  Baylie  on  New 
Trials  and  App.  175,  176.)  It  was  not  necessary  for  the 
plaintiff  to  plead  the  new  promise  in  reply  to  the  defendant's 
discharge  set  up  in  his  answer.  {DusenJbury  v.  Hoyt,  53 
N.  Y.  527.) 

Follett,  Ch.  J.  A  promissory  note  given  by  a  debtor  after 
he  has  been  adjudicated  a  bankrupt  and  before  he  is  discharged 
for  a  debt  which  existed  prior  to  the  date  of  the  filing  of  his 
petition  is  not  released  by  liis  discharge  in  bankruptcy. 
{StiUweU  V.  Coope^  4  Den.  225 ;  Knapp  v.  Iloyt,  57  lowa^ 
591 ;  Lerow  v.  Wilmarth,  7  Allen,  463 ;  Allen  v.  Ferguson^ 
18  Wall.  1 ;  Homtlud  v.  McBae,  67  N.  C.  21 ;   Fral4:y  y. 
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Kelly,  Id.  78 ;  Kirhpatrich  v.  Tatter^all,  13  M.  &  W.  766 ; 
Brwi  V.  Brahain,  1  Bing.  281.) 

Chapter  324  of  the  Laws  of  1882  provides  that  an  oral 
promise  to  pay  a  debt  which  has  been  discharged  under  the 
Bankrupt  Act  is  not  valid,  but  that  statute  has  no  effect  upon 
the  defendant's  liability,  for  his  promise  is  in  writing ;  besides 
it  was  passed  after  this  action  was  begun.  Including  this  note 
in  the  amended  schedules  of  indebtedness  had  no  effect  on  the 
rights  of  the  parties,  for  only  debts  which  existed  on  the  day 
when  the  petition  was  filed  are  discharged.  (U.  S.  E.  S. 
§  5115.) 

The  trial  court  found  as  a  fact  that  the  defendant  became 
the  owner  of  the  note  before  maturity  and  for  value,  and 
there  being  evidence  to  sustain  tliis  findings  it  is  a  conclusive 
answer  to  the  second  defense. 

Xo  error  was  committed  by  the  trial  court  in  its  rulings 
upon  the  admissibility  of  evidence. 

The  judgment  should  be  affirmed;  with  costs. 

All  concur. 

Judgment  aflirmed 


Adolphus  D.  Straits  et  aL,  KespondentSy  v.  The  Trades- 
men's National  Bank  of  New  York,  Impleaded,  etc.. 
Appellant. 

D.,  at  the  request  of  plaintiffs^  rjid  for  their  accommodation,  delivered  to- 
them  his  check,  payable  to  their  order,  drawn  upon  defendant,  the  T. 
N.  Bank,  with  knowledge  on  their  part  that  he  had  no  funds  to  meet  it, 
and  with  the  understanding  that  they  would  furnish  the  means.  Plain- 
tiffs upon  the  next  day,  drew  then*  check  upon  the  H.  N.  Bank  for  the 
amount  of  the  former  check,  payable  to  the  order  of  one  of  them  who, 
upon  deposit  of  D.'s  check  to  their  credit,  procured  it  to  be  certified  by 
the  drawee,  and  sent  it  by  a  messenger  to  be  deposited  to  the  credit  of 
D.  in  the  T.  N.  Bank.  The  messenger  delivered  the  check  to  the  teller 
with  directions  to  apply  ft  to  the  payment  of  D.'s  check.  The  T.  N. 
Bank  sought  to  apply  sufficient  of  the  amount  so  placed  to  D.'s  credit  ia 
payment  of  a  balance  due  from  him.  In  an  action  to  determine  the  right 
of  said  bank  to  make  such  application  wherein  the  above  facts  were 
proved,  heW,  the  evidence  Justified  a  finding  that  the  deposit  was  spe- 


380  Straus  et  al.  v.  T.  N.  Bank.  [Oct., 

Statement  of  case. 

ciflcally  made  to  supply  a  fund  to  pay  D.'s  check,  and  that  the  bank 
had  kncpR'ledge  of  this  and  notice  to  so  apply  it:  that  as  between  plain- 
tiffs and  D.  the  latter  had  no  right  to  divert  the  fund,  and  defendant 
must  be  deemed  to  have  received  it  subject  to  the  special  purpose  or 
trust  for  which  it  was  notified  the  deposit  was  made. 

Also  held,  the  fact  that  the  deposit  slip  simply  stated  the  deposit  was  to 
be  made  to  the  credit  of  D.  without  any  reference  to  the  purpose  was 
simply  a  circumstance  bearing  upon  the  question  as  to  notice. 

Also  Jield,  that  the  trial  court  properly  rejected  testimony  of  defendant's 
president  as  to  the  time  when  he  first  heard  of  plaintiffs'  claim  that 
notice  was  given, 

(Argued  October  8,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  26,  1888,  which  a,fErmed  a  judgment  in  favor 
of  plaintiil  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facta,  so  far  as  material, 
are  stated  in  the  opinion. 

K  Countryman  for  appellant.  The  relation  of  banker  and 
customer  in  respect  to  deposits  is  that  of  debtor  and  creditor. 
When  deposits  are  received  they  belong  to  the  bank  as  a  part 
of  its  general  funds,  and  the  banker  becomes  the  debtor  to  the 
depositor,  and  agrees  to  discharge  the  indebtedness  by  paying 
the  checks  of  the  depositor,  his  creditor.  The  contract  between 
the  parties  is  purely  legal,  and  has  no  element  of  trust  in  it ; 
therefore,  the  plaintiffs  are  not  entitled  to  recover.  {u£.  N, 
Bank  v.  F.  N.  Bank,  46  N.  Y.  82,  86 ;  Johyison  v.  Bcfberts, 
L.  R  [10  Ch.  App.]  505 ;  a  Bank  v.  Hii^hes,  17  Wend.  94 : 
34  Barb.  298  ;  66  N.  Y.  271 ;  In  re  Brood,  L.  E.  [17  Q.  B.  Div.] 
740,  746 ;  In  re  G.  C.  Co.,  20  W.  E.  358 ;  66  K  Y.  478 ;  79 
id.  183 ;  1  Morse  on  Banks,  §  186.) 

Edwin  B.  Smith  for  respondent.  The  deposit  of  June  25, 
being  incontestably  our  property,  deposited  by  us,  in  this  form, 
for  a  specific  purpose,  acceded  to  by  the  bank,  created  a  con- 
tract and  tnist  relation  between  A.  D.  Straus  &  Co.  and  the 
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Tradesmen's  National  Bank.  {Ridley  v.  P.  Blc,^  11  Huny 
484;  83N.T.  318;  Parlcer  v.  Baxter,  19  Hun,  415,  416; 
Lowery  v.  Steward,  3  Bosw.  514 ;  Goejrp^s^  ^^PP-t  1^  Penn. 
St.  428  ;  Thompson's  App.,  22  id.  17  ;  Overseers^,  Bk,  ofVa,, 
2  Gratt.  544 ;  McLa/ren  v.  Brewer,  51  Me.  402 ;  Veil  v. 
MitcheU,  4  Wash.  105 ;  Banh  v.  PoUock,  4  Edwd.  Ch.  215  ; 
JJ,  S.  V.  St.  BL,  96  U.  S.  30,  35 ;  Fletcher  v.  Sharpe,  108 
Ind.  279  ;  Van  Alien  v.  Bk.  52  N.  Y.  1 ;  N.  Bk.  v.  Ins.  Co., 
104  U.  S.  54 ;  Pennell  v.  Defel,  4  DeG.,  M.  &  G.  372 ; 
Firth  V.  Cortland,  2  H.  &  M.  417;  Knatchhnll  v.  Hallety 
L.  K.  (13  Ch.  Div.)  696 ;  Taylor  v.  Plumer,  3  M.  &  S.  562  ; 
F.  Bk:y.  King,  57  Penn.  202 ;  Newtm  v.  Porter,  69  K  Y. 
136  ;  Bundy  v.  Monticello,  84  Ind.  119 ;  McLeod  v.  Evans, 
66  Wis.  401 ;  Peak  v.  Ellicot,  30  id.  156  ;  Morse  on  Banks, 
58,  59 ;  People  v.  City  Bk.  96  N.  Y.  36,  37 ;  CuHer  v.  A. 
F.  K  Bk.,  113  id.  593 ;  Cooper  y.  Bk^  30  Fed.  Eep.  171 ; 
Keyser  v.  Hitz,  2  Mack,  22,  24.)  As  to  the  fact  of  notice 
to  and  knowledge  by  the  bank  of  the  purpose  of  the  deposit 
there  was  substantial  evidence  to  sustain  the  finding.  {Ma^son 
T.  L(yrd,  40  N.  Y.  476;  Pollock  v.  Pollock,  71  id.  137: 
Beach  y.  Cook,  28  id.  540;  SliU  v.  Huidekopers,  17  Wall. 
394;  Calle  v.  Paine,  8  Fed.  Eep.  790.)  If  any  relation 
between  Dixon  and  plaintiflEs  requires  the  application  of  this 
deposit  to  be  made  to  his  accommodation  check,  equity  will 
compel  such  application,  entirely  irrespective  of  the  question 
whether  the  bank's  knowledge  of  that  i-elation  was  prior,  con- 
temporaneous, or  subsequent,  to  the  making  of  the  deposit. 
(  Van  Allen  v.  Bank,  52  N.  Y.  1,  6,  9 ;  101  id.  565,  568 ; 
Viets  V.  U.  N.  Bank,  101  id.  564;  HUl  v.  Royds,  L.  K.  [8 
Eq.  Cas.]  290 ;  Bank  v.  Lis.  Co.,  104  U.  S.  6^ ;  Stevens  v. 
Bd.  of  Education,  79  N.  Y.  186;  People  v.  City  Bk.,  96 
id.  37;  CuUer  v.  Am.  Ex.  N.  B.,  113  id.  593;  Bank  v. 
Speight,  47  id.  668;  Coddington  v.  Bay,  20  Johns.  637; 
McBride  v.  Bank,  26  N.  Y.  450  ;  Lawrence  v.  Clarke,  36  id. 
128 ;  Taft  v.  Chapman,  50  id.  448  ;  Barnard  v.  Campbell, 
35  id.  456,  463  ;  Turner  v.  Treadway,  53  id.  650 ;  Comstock 
V.  Bier,  73  id.  269 ;  Moore  v.  Ryder,  65  id.  442  ;  Winegar 
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V.  Fowler,  82  id.  315  ;  Weaver  y.  Barden.  49  id.  291 ;  Fair- 
hamlet  V.  Sargent,  104  id.  104 ;  Woitervliet  v.  White,  1  Den. 
603 ;  Mayei'  v.  Mayor,  €t<3.,  63  N.  Y.  457 ;  Lawrence  v.  S. 
Bank,  6  Conn.  529 ;  Branch  v.  DawBon,  36  Minn,  197, 198 ; 
Brabrook  v.  Bank,  104  Mass.  228 ;  Sherman  v.  Bank,  138 
id.  581 ;  Robinson  v.  Bing,  72  Me.  140 ;  Cooper  v.  Bank,  30 
Fed.  Rep.  171.)  Every  presumption  is  in  favor  of  the  judg- 
ment appealed  from.  (J?.  C.  Foundi^y  v.  Ueraee,  103  N.  T.  25 ; 
S.  0.  Co.  V.  Ins.  Co,,  64  id.  85 ;  Appleby  v.  K  Co,,  Id.  18 ; 
Bryaiit  v.  THmmer,  47  id.  96 ;  Smith  v.  Newland^  9  Hun, 
553-555 ;  Baird  v.  J/ayor,  6^.,  96  K  Y.  667.) 

Bbadley,  J.  The  action  was  brought  against  the  appellant 
and  the  Hanover  National  Bank  of  New  York,  and  its  pur- 
pose originally  was  to  restrain  the  former  from  transferring 
or  presenting  for  payment,  and  the  latter  from  paying,  a  check 
drawn  by  the  plaintiffs  upon  the  Hanover  Bank  for  $11,787.50, 
which  had  been  deposited  with  the  Tradesmen's  Bank  to  the 
credit  of  Hiram  Dixon.  The  claim  to  such  relief  was  predicated 
upon  the  alleged  ground  that  the  check  was  so  de{)o6it«d  to 
produce  a  fund  to  the  credit  of  Dixon  to  pay  a  clieck  drawn 
by  him  upon  that  bank  for  $11,775 ;  and  that  the  bank  last 
mentioned  sought  to  apply  su^cient  of  the  amount  so  placed 
to  the  credit  of  Dixon  in  payment  of  a  debt  or  balance  due 
from  him  to  it  of  upward  of  $800.  The  matter  being  par- 
tially adjusted  by  application  upon  the  Dixon  check  of  the 
proceeds  of  the  plaintiffs'  check  in  excess  of  the  amount  of 
such  debit  balance,  the  complaint  was  so  amended  as  to  reduce 
the  controversy  to  the  question  whether  the  Tradesmen's 
Bank  was  entitled  to  retain  from  the  fund  the  amount  so  due 
it  from  Dixon.  This  was  dependent  upon  the  nature  of  the 
credit  to  Dixon,  and  the  character  in  which  the  bank  was  at 
liberty  to  assume  that  the  deposit  furnishing  the  credit  was 
made.  As  a  rule  a  deposit  made  in  a  bank  by  a  person  on 
general  account  becomes  its  fund,  and  the  relation  between 
the  depositor  and  the  bank  is  that  of  debtor  and  creditor,  and, 
in  the  absence  of  any  agreement  to  the  contrary,  the  bank  is 
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at  liberty  to  apply  the  money  upon  a  demand  due  to  it  from 
the  depositor.  {C.  Bank  v.  Suffhes,  17  Wend.  94 ;  A.  N. 
Bank  v.  F.  N.  Bank,  46  N.  T.  82  ;  N,  Bank  v.  Smith,  66  id. 
271.)  This  the  defendant  contends  was  the  situation  and  the 
relation  produced  by  the  deposit  in  question.  It  appears  that 
the  Dixon  check  on  the  Tradesmen's  Bank,  payable  to  the 
order  of  the  plaintiffs,  was  drawn  by  him  and  delivered  to 
them  at  their  request,  and  for  their  accommodation,  with 
knowledge  on  their  part  that  the  drawer  had  no  funds  in  the 
bank,  and  with  the  understanding  that  the  plaintiffs  would 
provide  the  means  to  meet  it ;  and  thereupon,  and  with  that 
view,  they  drew  their  check  upon  the  Hanover  Bank  payable 
to  the  order  of  one  of  them,  who  indorsed  it,  procured  it  to 
be  certified  by  that  bank  and  sent  it  to  the  Tradesmen's  Bank. 
What  took  place  there,  when  the  messenger  delivered  it  to 
that  bank  for  deposit  to  the  credit  of  Dixon,  was  the  subject 
of  conflict  of  evidence.  But  the  trial  court  found  that  the 
plaintiffs'  certified  check  was  sent  by  them  to  the  Tradesmen's 
Bank,  and  there  deposited  for  the  purpose  of  insuring  the 
payment  of  Dixon's  accommodation  check;  that  the  latter 
bank  then  well  knew  that  it  was  intended  for  such  purpose  ; 
and  that  such  bank,  at  the  time  of  the  deposit  of  the  check, 
had  notice  that  such  deposit  was  made  for  that  purpose,  and 
was  to  be  applied  to  the  paymeut  of  the  Dixon  accommoda- 
tion  check.  This  finding  is  not  without  some  evidence  for  its 
fiupport.  The  messenger,  by  whom  the  plaintiffs  sent  the 
check  to  the  Tradesi^en's  Bank,  testified  that  he  handed  the 
check  to  the  teller  of  that  bank,  and  then  told  him  to  apply 
it  to  the  paymeut  of  a  check  Dixon  had  given  to  the  plaintiffs 
the  day  before.  For  the  purposes  of  this  review,  in  view  of 
such  evidence  and  finding,  it  must  be  assumed  that  the  defend- 
ant had  notice  that  the  deposit  was  specially  made  to  supply  a 
fund  to  pay  the  Dixon  check.  This  check  had  been  indorsed 
by  the  plaintiffs,  and  placed  to  their  credit  in  the  Hanover 
Bank,  when  their  check  on  that  bank  was  certified.  And  as 
between  them  and  Dixon,  the  latter  had  no  right  to  divert 
the  fund,  produced  by  the  deposit  in  the  Tradesmen's  Bank, 
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from  its  purpose,  and  subject  them  to  liability  upon  the  indorse* 
ment  so  made  of  his  checL  The  plaintiffs'  check  represented 
their  money,  and  was  deposited  with  the  bank  to  carry  out 
their  agreement  with  Dixon,  and,  this  being  accomplished, 
they  would  also  be  relieved  from  liability  as  such  indorsers^ 
When  the  defendant  received  it,  with  notice  that  the  deposit 
was  made  to  pay  a  check  given  by  Dixon  to  the  plaintiffs,  it 
was  denied  the  right  to  treat  the  fund  as  a  general  deposit  on 
Dixon's  accoilnt;  and  it  must  be  deemed  to  have  been  placed 
to  the  credit  of  Dixon,  subject  to  the  qualified  purpose  or 
trust,  of  which  the  defendant  was  then  advised  the  deposit 
was  made.  ( Yan  Alen  v.  BanJc^  52  N.  Y.  1 ;  People  v* 
City  Bank  of  Eochetter^  96  id.  32;  N.  Bcmk  v.  Ins,  Co.,  104 
U.  S.  54.) 

The  omission  in  the  deposit  slip  to  make  any  reference  ta 
the  purpose  of  the  deposit  other  than  that  it  be  made  to  the 
credit  of  Dixon,  was  only  a  circumstance  bearing  upon  the 
disputed  question  of  fact,  upon  which  the  weight  of  evidence 
must  here  be  treated  as  conclusively  disposed  of  in  the  court 
below. 

The  president  of  the  defendant,  as  a  witness  in  its  behalf^ 
was  asked,  when  he  first  heard  of  any  claim  on  the  part  of  the 
plaintiffs  that,  at  the  time  of  the  deposit  of  their  check,  the 
receiving  teller  was  told  that  it  was  to  meet  a  particular  check, 
and,  an  objection  being  taken,  his  answer  was  excluded  and 
exception  taken.  There  is  no  support  for  the  contention  that 
this  was  error.  The  transaction  of  making  the  deposit  by  the 
plaintiffs'  messenger  was  with  the  teller  only,  and  when  the 
president  first  heard  that  it  was  claimed  to  have  been  made 
for  a  special  purpose  was  immaterial.  It  could  have  no  legiti- 
mate bearing  upon  the  question  whether  any  or  what  com- 
munication was  made  to  the  teller  at  the  time  of  the  delivery 
to  him  of  the  check  for  credit,  qualifying  its  purpose. 

None  of  the  defendants  exceptions  were  well  taken. 

The  judgment  should  be  afl5rmed. 

All  concur. 

Judgment  affirmed. 
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HoBAOE  B.  Claflin  et  al.,  Appellants,  v,  Willlaji  B.  Boorum 
al..  Respondents. 

Defendants,  in  their  firm  name,  made  two  promissory  notes  which  they 
delivered  to  F.,  a  note  broker,  for  sale  at  a  rate  not  exceeding  six  per 
cent  per  annum.  F.  sold  them  to  S.  at  a  discount  of  ten  per  cent,  and 
shortly  after  failed,  owing  defendants  the  whole  amount  of  the  proceeds. 
In  an  action  upon  the  notes,  wherein  plaintiff  claimed  to  be  a  b</nafide 
purchaser,  held^  that  the  transaction  with  S.  was  a  loan  by  him  to  defend- 
ants, obtained  through  the  agency  of  F.,  and  more  than  the  legal  rate 
of  interest  having  been  charged  the  loan  was  usurious,  the  notes  void, 
and  so,  plaintiff  could  not  maintain  the  action. 

It  appeared  that  F.,  before  his  failure,  in  order  to  keep  up  his  credit, 
frequently  credited  to  his  employers,  and,  among  others,  to  defendants, 
the  proceeds  of  notes  delivered  to  him  for  sale,  as  if  Sold  at  or  under  the 
legal  rate,  when  in  fact  he  had  sold  them  at  a  usurious  rate,  paying  the 
difference  himself.  Held,  that  the  notes  being  void  in  their  inception, 
no  subsequent  transaction  could  make  them  valid;  and,  therefore,  even 
if  F.  had  subsequently  paid  to  defendants  the  excess  of  interest  from 
his  own  funds,  this  would  not  have  validated  the  notes. 

(Argued  October  8,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  1,  1886,  wliich  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict,  and  also  an  order  deny- 
ing a  motion  for  a  new  trial  made  upon  the  minutes. 

This  action  was  brought  upon  two  promissory  notes  for 
$5,831.92  each,  dated  respectively  August  12  and  August  26, 
1882,  made  by  the  defendants  under  tlieir  firm  name  of 
"Boorum  &  Pease,"  and  payable  to  their  own  order  four 
months  after  date.  The  defenses  interposed  were  fraudulent 
diversion  and  usury. 

Upon  the  tiial  it  appeared  that  said  notes;  although  bearing 
the  dates  above  mentioned,  were  not  in  fact  made  until  Sep- 
tember 5,  1882,  when  they  were  delivered  by  the  defendants 
to  one  Alonzo  FoUett,  a  note  broker,  for  sale  at  a  rate  of 
interest  not  exceeding  six  per  cent  per  annum.  Evidence 
was  given  tending  to  show  that  FoUett  discounted  the  notes 
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liiiiiBelf  by  agreeing  to  lend  to  the  defendants  the  amount 
thereof  less  legal  interest,  and  crediting  the  same  in  an  account 
that  he  had  with  them  upon  his  books.  The  jury  found,  how- 
ever, upon  a  conflict  of  evidence,  that  he  never  owned  the 
notes,  and  that  his  only  connection  therewith  was  as  a  note 
broker.  FoUett  sold  the  notes  to  one  Seney,  before  they  bad 
an  inception,  at  a  discount  which  made  the  interest  reserved 
amount  to  ten  per  cent  per  annum,  and  shortly  afterward 
failed,  owing  the  defendants  not  only  the  entire  proceeds  of 
the  notes  in  question,  but  also  the  proceeds  of  several  others, 
aggregating  a  large  sum,  that  had  been  entrusted  to  him  for 
sale  under  similar  circumstances. 

It  also  appeared  that  he  had  been  employed  for  several  years 
by  the  defendants  and  many  other  firms  in  good  credit,  to  sell 
their  accommodation  paper  on  the  best  terms  that  he  could, 
but  not  to  exceed  the  legal  rate  of  interest.  He  opened 
accounts  with  his  principals  in  which  he  credited  to  them  the 
proceeds  of  notes  when  sold,  less  his  commissions,  and  charged 
to  them  the  checks  which  they  drew  upon  him.  Before  he 
failed  he  had  become  largely  indebted  to  those  who  thus 
employed  hun,  and  in  order  to  keep  up  his  credit  and  induce 
them  to  let  him  have  more  notes  to  sell  he  frequently  credite<i 
the  proceeds  of  notes  as  if  sold  at  or  under  the  legal  rate  when 
he  had  been  compelled  to  sell  them  at  a  usurious  rate.  lie 
even  credited  paper  that  he  had  disposed  of  at  twenty-four 
per  cent  as  sold  at  from  three  and  one-half  to  five  per  cent. 
He  paid  the  diflFerence  himself  as  long  as  he  could,  but  was 
soon  forced  to  make  an  assignment. 

Ihnry  Thompson  for  appellants.  The  uncontradicted  facts 
of  this  case,  as  set  forth  by  the  defendant  Pease  and  his  wit- 
ness Seney,  do  not  make  out  the  defense  of  usury,  upon  which 
alone  the  defendants  had  a  verdict.  (4  R.  8.  [8th  ed.]  chap. 
4,  §  5 ;  ir.  Bank  v.  Wehh,  39  N.  Y.  325 ;  li,  E.  Co.  v.  Kuch, 
69  id.  248 ;  Morton  v.  Thurber^  85  id.  550 ;  Guggenheitner  v. 
Geiszhr,  81  id.  293 ;  Bevier  v.  Cm^eU,  87  id.  50 ;  Eateoez  v. 
Purdy,  00  id.  440.)     The  court  erred  in  denying  plaintiffs^ 
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motion  for  the  direction  ot  a  verdict  on  the  second  defense, 
and  in  retusing  to  charge  that  the  transaction  with  Seney  did 
not  constitute  usury  as  to  defendants.  {Billingtoii  v.  Wagoner ^ 
33  N.  Y.  31 ;  Fu7*inan  v.  Swa/rt^  4  Lans.  263 ;  Savacool  v. 
Boughton^  6  Wend.  170 ;  Madiscm  Univ,  v.  White^  25  Hun, 
490,  496 ;  WiUiams  v.  ^ilt,  36  N.  Y .  31.9 ;  Dix  v.  Van  WycJc, 

2  Hill,  622 ;  Clarke  v.  Sheehan,  47  K  Y.  188 ;  PhUlips  v. 
MaekeUar,  92  id.  34 ;  Z.  /.  BL  v.  Boynton,  105  id.  666  ; 
Stillman  v.  Northrvp^  109  id.  473, 477 ;  Baldwin  v.  Daying^ 
114  id.  452,  457;  Durant  v.  Ahendroth,  12  J.  &  S.  463.) 
The  submission  of  the  case  to  the  jury  by  the  learned  judge  at 
Circuit,  with  leave  to  find  the  defense  of  usury  available 
against  plaintiflPs,  because  plaintiffs  had  not  shown,  by  testi- 
mony, that  they  were  holders  for  value,  was  erroneous,  because 
of  the  admissions  contained  in  the  pleadings.  (Code  Civ.  Pro. 
§622;  Dunham  v.  Cudlipp,  94  K  Y.  129,  134;  Fleisch- 
mann  v.  Stem^  90  id.  Ill ;  Barnes  v.  0.  Bank^  19  id.  152 ; 
Dalrymple  v.  IlUUnbrand^  62  id.  5 ;  Jam^s  v.  Chalmers^  6 
id.  209 ;  M.  Bank  v.  Foster,  44  Barb.  87 :  Byles  on  Bills, 
118 ;  TurfJmU  v.  Bmoyer,  40  N/Y.  456.) 

John  F.  Parsons  for  respondents.  The  plaintifiEs  are  not 
entitled  to  a  new  trial  because  of  the  omission  of  the  defend- 
ants to  prove  that  Messrs.  Clafiin  &  Co.,  the  plaintiffs,  took 
the  notes  with  notice  of  FoUett's  fraud  in  disposing  of  them  in 
violation  of  his  arrangement  with  the  defendants  and  ap{)lying 
the  proceeds  to  his  own  use.  {Ahem  v.  Goodspeedy  72  N.  Y. 
109 ;  Eastman  v.  Shaw,  66  id.  522 ;  Bweet  v.  Chapman,  10 
Hun,  576 ;  Bennett  v.  Smith,  15  Johns.  354 ;  HaU  v.  Earnest, 
36  Barb.  585 ;  IlarU/r  v.  Blornn,  1  J.  &  S.  115 ;  Dcyws  v. 
Ritsh,  28  Barb.  180 ;  booster  v.  Sage,  67  N.  Y.  72 ;  Parsons 
V.  Brown,  12  Barb.  594 ;  A.  Dock  Co.  v.  City  of  Brooklyn, 

3  Keyes,  443.) 

Vann,  J.  The  sale  of  accommodation  paper  is  merely  a 
loan  of  money,  the  purchaser  being  the  lender  and  the  seller 
the  borrower.     {Clark  v.  Sisson,  22  K  Y.  312,  316 ;  Newell 
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V.  Doti/y  33  id.  83,  85 ;  Eastman  v.  Shaw,  65  id.  528,  530  ; 
Tkdemann  v.  Ackermxm,  16  Hun,  307 ;  84  K  Y.  677 ;  MiUer 
V.  Zeinier,  111  id.  441,  444.) 

The  notes  in  question  had  no  legal  inception  when  sold  to 
Seney,  and  the  transaction,  therefore,  was  a  loan  by  him  to 
the  defendants,  through  the  agency  of  Follett.  On  or  about 
the  5tli  of  September,  1882,  Seney,  the  lender,  delivered 
$5,668.30  to  Follett  for  the  defendants,  the  borrowers,  and 
received  therefor  their  promise  to  pay  $5,831.92  on  the  fif- 
teenth of  December  following,  and  thus  the  note  of  August 
twelfth  was  disposed  of.  At  about  the  same  time  Seney 
delivered  $5,645.62  to  the  agent  of  defendants  for  them,  and 
received  therefor  the  note  of  August  twenty-sixth,  which  was 
a  promise  to  pay  $5,831.92  on  the  twenty-ninth  of^December 
then  next.  Seney  thus  exacted  a  promise  to  pay  interest  at  a 
prohibited  rate,  and  the  promise,  by  force  of  the  statute,  was 
void.  (4  K.  S.  [8th  ed.]  2513,  §  5.)  Upon  the  delivery  of 
the  notes  to  Seney  and  the  payment  by  him  of  said  sums,  the 
transaction  was  complete.  ,  It  was  either  innocent  or  guilty 
then,  independent  of  what  might  afterward  transpire.  Even 
if  Follett  had  subsequently  paid  the  excess  of  interest  to  the 
defendants  from  his  own  funds,  it  would  not  have  rendered 
valid  that  which  the  statute  had  already  condemned  as  void. 
An  agreement  to  do  so,  whether  expressly  made  or  implied 
from  a  previous  course  of  dealing,  could  have  no  greater  effect 
than  actual  payment.  The  loan,  when  made,  was  a  violation 
of  the  statute,  and  the  notes  were  thus  rendered  absolutely 
void  and  no  subsequent  transaction  could  make  them  valid. 
Even  if,  as  the  plaintiffs  claim,  they  purchased  the  notes  before 
maturity  for  value  and  without  notice,  they  cannot  enforce 
them,  because  the  vice  of  usury  follows  a  promissory  note  into 
the  hands  of  a  honajide  holder.  A  note  void  in  its  inception 
for  usury  continues  void  forever,  whatever  its  subsequent  his- 
tory njay  be.  It  is  as  void  in  the  hands  of  an  innocent  holder 
for  value  as  it  was  in  the  hands  of  those  who  made  the  usurious 
contract.  No  vitality  can  be  given  to  it  by  sale  or  exchange, 
because  that  which  the  statute  has  declared  void  cannot  be 
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made  valid  by  passing  through  the  channels  of  trade.  {Powell 
V.  Waters,  8  Cow.  6Q9',W{lkie  v.  Boosevelt,  3  Johns.  Cas.  206 ; 
Rennet  v.  Smithy  15  Johns.  355,  357 ;  MilUr  v.  IIull^  4  Den. 
104,  107;  MUler  v.  Zdmer,  111  K  T.  441,  444.) 

Even  the  principle  of  estoppel,  when  applicable,  does  not 
render  such  a  note  valid,  although  it  may  prevent  one  who  has 
represented  it  to  be  valid  from  asserting  that  it  is  void,  to 
the  injury  of  those  who  have  acted  in  reliance  upon  the 
representation. 

After  examining  all  the  exceptions  contained  in  the  record, 
we  find  none  that  should  reverse  the  judgment,  which  must, 
therefore,  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 


j  122 

John  Sullivan  and  Edwabd  Shanlet,  Appellants,  -y.  The     IJ£L 
President  and  Tbustees  of  the  Village  of  Sing  Sing, 
Eespondents. 

Plaintiffs  entered  into  a  contract  with  defendants  for  the  construction  of  a 
culvert  arch  bridge  pursuant  to  proposals  to  which  were  attached 
certain  specifications  of  the  quantities  of  work  to  be  done.  At  the  foot 
of  the  specifications  there  was  this  note:  "The  above  quantities  are 
approximate  only,  but  are  considered  sufficiently  accurate  for  the 
purpose  of  basing  a  proposal.  Contractors,  however,  will  take  such 
steps  as  they  may  deem  necessary  to  verify  the  above  quantities,  as  the 
Board  of  Trustees  do  not  hold  themselves  absolutely  bound  by  them." 
By  the  plans  shown,  "the  average  earth  excavations  for  abutments  was 
about  three  and  one-half  feet  deep,  the  actual  average  excavations  made 
were  about  ten  feet;  thus  requiring  a  largely  increased  amount  of  exca- 
vation and  protection  wall.  The  contract  contained  a  clause  that  "  all 
necessary  extra  work  or  additional  material  not  specified  in  the  bill  of 
quantities  *  *  *  shall  be  agreed  upon  and  the  price  therefor 
estimated  "  by  the  superintendent  and  the  contractor  with  the  consent  of 
defendants.  In  an  action  to  recover  a  balance  alleged  to  be  due  under  the 
contract  plaintiffs  claimed  that  the  plans  which  were  made  a  part  of  the 
contract  having  shown  the  base  lines  for  abutments  and  walls,  the  addi- 
tional depth  of  excavation  was  extra  work,  and  that  they  were  entitled 
to  compensation  therefor  at  the  rate  and  in  tlie  manner  provided  for  by 
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the  clause  in  the  contract  relating  to  extra  work.  Held,  untenable;  that 
without  regard  to  other  clauses  in  the  contract  all  work  of  a  general 
character  provided  for  in  the  specifications,  even  though  the  amount  was 
greatly  in  excess  of  the  estimated  quantities,  came  within  the  work  to 
be  done  at  the  contract  prices;  that  the  clause  relating  to  extra  work 
did  not  limit  the  work  to  be  done  at  these  prices  to  the  actual  quantities 
specified,  as  the  plaintiffs  had  due  notice  that  these  quantities  were 
simply  an  estimate  of  the  amount  of  work  required. 
By  the  contract,  plaintiffs  agreed  to  "  make  the  necessary  earth  excavation 
for  abutments  of  arch  culvert  and  retaining  walls  down  to  rock"  at  the 
rate  per  cubic  yard  specified,  and  it  was  further  provided  that  "all 
loss  or  damage  arising  out  of  the  nature  of  the  work  to  be  done  under 
this  specification  or  from  any  unforeseen  obstruction  or  difficulty  *  *  ♦ 
shall  be  sustained  by  the  contractor."  Held,  that  these  provisions,  with 
those  previously  stated,  showed  clearly  it  was  the  intention  of  the 
parties  in  making  the  contract  not  to  regard  the  quantities  named  as 
anything  more  than  defendants'  estimate. 

(Submitted  October  8,  1890;  decide<l  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  16,  1887,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  directed  by  the 
court  and  also  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiffs  under  a  contract  between  the  parties,  of  which 
the  following,  omitting  such  portions  as  are  not  material  to 
the  question  involved,  is  a  copy : 

"  This  agreement  made  and  concluded  the  8th  day  of  Jirne^ 
1882,  between  John  Sullivan  and  Edward  Shanley,  con- 
tractors, of  Catskill,  New  York,  parties  of  the  first  part,  and 
the  President  and  Trustees  of  the  Village  of  Sing  Sing,  act- 
ing as  Commissioners  of  Highways  of  all  that  part  of  the 
Town  of  Ossining  contained  within  the  corporate  limits  of 
the  said  Village  of  Sing  Sing,  in  the  County  of  Westchester, 
State  of  New  York,  parties  of  the  second  part,  Witneaseth : 
That  the  said  parties  of  the  first  part,  in  consideration  of  the  cove- 
nants and  agreements  herein  contained  on  the  part  of  the  said 
parties  of  the  second  part,  agree  to  build  and  construct  a  culvert 
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arch  bridge,  retaining  walls,  and  all  necessary  work  thereon, 
over  Sing  Sing  kill  on  Centi-al  avenue,  in  the  Village  of  Sing 
Sing,  on  or  near  the  site  of  the  bridge  that  recently  existed 
on  said  Central  avenue,  and  to  furnish  at  their  own  cost  all 
the  labor  and  all  the  materials  therefor,  except  such  materials 
as  are  now  on  the  grounds  of  the  said  site,  *  *  *  and 
construct  the  said  bridge  in  all  respects  in  accordance  with  the 
plans  and  specifications  for  the  same,  made  by  Benjamin  S. 
Church,  civil  engineer,  dated  May  29,  1882,  hereto  annexed, 
and  which  forms  part  of  this  contract,  and  to  commence  the 
work  thereon  within  five  days  from  the  date  of  this  agreement, 
and  finish  and  complete  the  same  in  all  respects  to  the  satis- 
faction and  acceptance  of  the  said  parties  of  the  second  part 
on  or  before  tlie  15th  day  of  September,  1882,  next.  *  *  * 
In  consideration  of  the  foregoing  covenants  the  said  parties  of 
the  second  part  agree  to  pay  the  said  parties  of  the  first  part 
within  twenty  days  after  the  full  completion  of  the  whole 
work,  in  accordance  with  this  agreement,  and  upon  the  certifi- 
cate of  the  superintendent  or  engineer  that  the  contract  speci- 
fications and  conditions  have  all  been  fully  complied  with  at 
the  rate  of  the  following  sums,  viz. :  Earth  excavation,  at  the 
rate  of  35  cents  per  cubic  yard  ;  rock  excavation,  at  the  rate  of 
$1.50  jier  cubic  yard ;  embankment,  at  the  rate  of  40  cents 
per  cubic  yard ;  brick  masonry  in  arch,  at  tlie  rate  of  S8  per 
cubic  yard ;  stone  masonry  in  arch,  at  the  rate  of  $7.50  per 
cubic  yard ;  protection  wall  (dry),  at  the  rate  of  $5.50  per 
cubic  yard  ;  masonry  in  protection  wall,  at  the  rate  of  $0.50 
per  cubic  yard  ;  iron  railing  at  the  rate  of  TO  cents  per  linear 
foot ;  curb,  at  the  rate  of  sixty  cents  per  linear  foot ;  McAdam 
pavement,  at  the  rate  of  $1  per  square  yard,  and  two  catch 
drains,  dt  the  rate  of  $130  each,  less,  however,  such  amounts  as 
may  have  been  previously  paid  under  the  contract  to  said 
parties  of  the  firet  part  *  *  *.  It  is  also  mutually 
agreed  that  all  necessary  extra  work  or  additional  material  not 
specified  in  the  bill  of  quantities  which  may  be  found  neces- 
sary to  be  done  or  furnished  in  the  furtlier  prosecution  of  the 
work,  in  tlie  opinion  of  the  said  superintendent,  shall  be 
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agreed  upon  and  the  price  therefor  established  bv  said  super* 
intendent  and  contractor,  with  tlie  consent  of  the  parties 
of  the  second  part.  And  it  is  also  further  agreed  by  and 
between  the  aforesaid  parties  that  the  said  parties  of  the  first 
part  shall  furnish  and  erect  all  necessary  centering  for  said 
arch  bridge  at  their  own  cost  and  expense.  And  for  the  full 
and  faithful  performance  of  tliis  agreement  on  the  part  of  the 
said  parties  of  the  first  part  they  shall  furnish  two  sureties  in 
the  sum  of  $10,000,  to  be  approved  by  the  said  parties  of  the 
second  part.  It  is  also  hereby  agreed  by  and  between  the 
aforesaid  parties  to  this  agreement  that  Benjamin  S.  Church, 
civil  engineer,  shall  be  the  superintendent  of  said  work,  and 
which  work  shall  be  done  and  perfonned  under  his  direction 
and  control,  or  his  duly  appointed  assistant.  (Here  follow 
specifications,  which  are  attached  to  contract)     *     *    *." 

The  material  provisions  of  the  specifications  and  the  facts, 
so  far  as  material,  are  stated  in  the  opinion. 

Smith  Lent  for  appellants. 

Francis  Larkin  and  John  Qibney  for  respondents. 

Parker,  J.  frior  to  June  8,  1882,  the  defendants  deter- 
mined to  construct  a  bridge  over  Sing  Sing  kill,  on  Central 
avenue,  in  the  village  of  Sing  Sing.  In  pursuance  thereof 
civil  engineers,  employed  for  that  purpose,  prepared  plans  and 
specifications  for  the  required  work.  Bids  were  solicited, 
which  resulted  in  tlie  accej^tance  of  plaintiffs'  proposal,  which 
was  followed  by  the  formal  execution  of  the  contract  for  the 
construction  of  a  bridge  between  these  parties  on  the  date 
above  mentioned.  The  specifications,  furnished  the  contractors 
as  a  basis  for  their  proposals  to  do  the  work,  being  made  a  part 
thereof.  The  specifications,  under  the  head  of  "  quantities," 
contained  the  following : 

"  The  following  is  an  approximate  estimate  of  the  quantities 
of  material  required  in  the  foregoing  work :  500  cubic  yards 
earth  excavation;   150  cubic   yards  rock  excavation;   4,6CK) 
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cubic  jards  embankment;  200  cubic  yards  brick  masonry; 
190  cubic  yards  masonry  protection  wall." 

*^  Note. —  The  above  quantities  are  approximate  only,  but  are 
considered  sufficiently  accurate  for  the  purpose  of  basing  a 
proposal.  Contractors,  however,  will  take  such  steps  as  they 
may  deem  necessary  to  verify  the  above  quantities,  as  the 
Board  of  TruFtees  do  not  hold  themselves  absolutely  bound 
by  them." 

According  to  the  plans  shown,  the  average  excavation  to 
earth  rock  for  the  east  abutment  was  a  little  over  two  and 
one-halt  feet,  and,  for  the  west  abutment,  four*  and  one-half 
feet.  While  the  actual  average  excavation  made  was  ten 
feet  under  each  abutment.  So  that  instead  of  500  cubic  yarde 
of  earth  excavation,  there  was  2,936^  yards ;  instead  of  150 
cubic  yards  of  rock  excavation,  there  was  l,245f  yards ;  instead 
of  4,600  cubic  yards  of  embankment,  there  was  6,563  yards ; 
and  in  lieu  of  190  yards  of  masonry  protection  wall,  there 
was  537  yards. 

The  contention  of  the  plaintiffs  in  this  action  is,  that  the 
plans,  which  were  made  a  part  of  the  contract,  having  shown 
the  base  lines  for  both  abutments,  and  all  the  wing  walls,  that 
the  additional  depth  of  excavation,  which  necessarily  was 
made  at  greater  expense  to  them  as  the  depth  increased  was 
extra  work  within  the  intent  and  meaning  of  the  following 
clause  of  the  contract : 

"  It  is  also  nmtually  agreed  that  all  necessary  extra  work 
or  additional  material  not  specified  in  the  bill  of  quantities, 
which  may  be  found  necessary  to  be  done  or  furnished  in  the 
further  prosecution  of  the  work,  in  the  opinion  of  the  said 
superintendent,  shall  be  agreed  upon  and  the  price  therefor 
established  by  said  superintendent  and  contractor,  with  the 
consent  of  the  parties  of  the  second  part." 

While  on  the  part  of  the  defendants  it  is  insisted  that  the 
estimates  made  were  not  intended  to  be  accurate,  and  thatthe 
contract  considered  in  its  entirety  does  not  admit  of  a  different 
construction. 
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The  case  was  first  tried  before  a  referee,  who  construed 
the  contract  agreeably  to  plaintiffs'  contention,  and  directed 
judgment  to  be  entered  in  their  favor  for  $7,867.32. 

On  appeal  to  the  General  Term,  the  judgment  was  reversed  ; 
re-trial  resulted  in  a  judgment  for  $5,350.61,  that  being  the 
amount  to  which  plaintiffs  were  entitled  for  all  the  work 
done  at  the  prices  named  in  the  contract,  with  interest. 

Stating  appellants'  position  still  more  briefly  it  is,  that  all 
work  in  excess  of  the  quantities  named  in  the  specifications^ 
must  be  held  to  be  extra  work,  although  it  be  of  the  same 
general  kind  and  character  as  that  designated  under  the  head- 
ing "  quantities."  This  claim  is  founded  upon  that  clause 
in  the  contract  already  alluded  to,  which  provides  :  ''  That  all 
necessary  extra  work  or  additional  material  not  specified  in 
the  bill  of  quantities  *  *  *  shall  be  agreed  upon  and  the 
price  therefor  established  by  said  superintendent  and  contractor 
with  the  consent  of  tlie  parties."  The  construction  contended 
for  by  the  appellants,  therefore,  assumes  that,  notwithstand- 
ing the  specifications  provide  that  the  quantities  of  material 
estimated  are  only  approximate,  nevertheless  the  clause 
quoted  referring  to  necessary  extra  work  not  specified  in  the 
bill  of  quantities,  limits  the  work  to  be  done  at  the  prices  named 
in  the  contract  to  the  actual  quantities  specified.  The  mere 
statement  of  the  proposition  demonstrates  that  the  construction 
contended  for  by  the  appellants  is  altogether  too  narrow  and 
not  in  accord  with  the  spirit  and  intent  of  the  instrument.  It 
would  seem  that  the  provisions  in  tlie  contract  relating  to 
necessary  extra  work  or  additional  material  not  specified  in  the 
bill  of  quantities  was  intended  to  be  more  comprehensive 
than  contended  for  by  the  appellants,  because  it  necessarily 
embraces  not  merely  the  nmnber  of  cubic  yards  specified 
under  that  heading,  but  also  all  that  is  stated  under  the  word 
"  quantities."  That  it  comprehends  of  necessity  as  asserted, 
that  the  quantities  named  are  merely  estimated,  for  it  is  not 
only  provided  that  the  quantities  constitute  simply  an  estimate 
intended  as  a  basis  for  proposal,  but  the  furtlier  pi'ecaution  is 
taken  of  stipulating  in  that  connection  that  the  board  of  trus- 
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tees  do  not  hold  themselvee  absolutely  bound  by  the  quantities, 
and  that  contractors  will  take  such  steps,  as  they  may  deem 
necessary  to  verify  them.  Without,  therefore,  considering 
the  other  portions  of  the  contract,  it  seems  that  a  reasonable 
constructidh  requires  the  holding  that  all  work  of  a  general 
character  provided  for  in  the  specifications,  even  though 
the  amount  of  it  may  have  been  considerably  in  excess  of 
the  estimated  quantities,  comes  witliin  the  work  to  be  done 
at  the  contract  prices. 

There  are,  however,  otlier  portions  of  the  contract  which, 
considered  in  connection  witli  that  already  referred  to,  makes 
it  clear  that  the  construction  given  by  the  General  Term  must 
prevail. 

The  contract  provides  that  the  parties  of  the  first  part  (these 
plaintiffs)  "  agree  to  build  and  construct  a  culvert,  arch,  bridge, 
retaining  walls  and  all  necessary  work  thereon  over  Sing  Sing 
kill  on  Central  avenue  in  the  village  of  Sing  Sing,  *  *  * 
and  to  furnish,  at  their  own  cost,  all  the  labor  and  all  the 
materials  therefor,  *  *  *  and  to  furnish  all  the  materials 
and  to  construct  the  said  bridge  in  all  respects  in  accordance 
with  the  plajis  and  specifications  for  the  same  made  by 
Benjamin  F.  Church,  civil  engineer,  hereto  annexed,  and 
which  forms  a  part  of  this  contract." 

And,  further,  that  "  in  consideration  of  the  foregoing  cove- 
nants the  said  parties  of  the  second  part  agree  to  pay  the  said 
parties  of  the  first  part,  *  *  *  upon  the  certificate  of  the 
superintendent  or  engineer  that  the  contract,  specifications 
and  conditions  have  all  been  fully  complied  with  at  the  rate 
of  the  following  sums,  viz. :  Earth  excavation  at  the  rate  of  35 
cents  per  cubic  yard ;  rock  excavation  at  the  rate  of  $1.50 ; 
embankment  at  the  rate  of  40  cents ;  brick  masonry  and  arch 
at  the  rate  of  $8 ;  stone  masonry  and  arch  at  the  rate  of  $7.50 ; 
protection  wall  at  the  rate  of  $5.50;  masonry  and  protection 
wall  at  the  rate  of  $6.50." 

The  specifications  which  are  made  a  part  of  the  contract 
also  provide  that  "the  work  to  be  done  is  to  construct  a 
culvert,  25  feet  span,  with  retaining  walls ;  to  make  the  neces- 
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sary  excavation ;  to  provide  and  put  in  place  the  necessary 
embankment;  to  construct  catch-basins,  drains;  to  set  and 
provide  the  necessary  curbing;  to  provide  aitd  set  iron  rail- 
ings ;  to  do  all  the  necessary  work  and  provide  the  necessary 
material  to  macadamize  the  roadway  over  said  culvert  between 
the  pavement  now  existing,  and  to  do  such  other  work  as  may 
be  necessary  to  carry  out  the  work  according  to  the  spirit  of 
the  accompanying  specifications  and  the  annexed  plans,  which 
are  to  be  considered  a  part  of  this  specification." 

The  specifications  further  provide  that  the  parties  of  the 
first  part  will  "make  the  necessary  earth  excavation  for 
abutments  of  arch,  culvert  and  retaining  walls  down  to  rock." 
So  that  it  appears  by  the  express  terms  of  the  contract  that 
plaintiffs  were  to  do  all  the  work  necessary  to  construct  this 
bridge,  and  that  as  a  part  of  it  they  were  required  to  make  the 
necessary  eartli  excavations  for  abutments,  arch,  culvert  and 
retaining  walls  down  to  rock,  and  that  they  were  to  xio  it  at 
the  rate  per  cubic  yard  provided  in  that  portion  of  the  con- 
tract already  quoted. 

The  foregoing  quotations  from  the  contract  demonstrate  the 
correctness  of  the  holding  of  the  General  Tenn  that  the  work 
which  the  plaintiffs  claim  to  be  entitled  to  compensation  for 
as  extra  work  was  not  in  fact  such,  but  instead  was  work  for 
which  they  were  entitled  to  be  paid  according  to  the  prices 
naiiied  in  the  contract. 

There  are  still  other  clauses  in  the  specifications  which  point 
out  quite  clearly  that  it  was  the  intention  of  the  parties  in 
making  this  contract  not  to  regard  the  quantities  named  as 
furnishing  anything  more  than  defendants'  estimate  of  the 
amount  of  excavation  which  would  likely  be  required  to  be 
made.  In  addition  to  the  assertion  made  in  connection  with 
the  list  of  quantities,  that  it  constitutes  but  an  approximate 
estimate,  is  the  further  warning  to  bidders  that  "  contractors, 
however,  will  take  such  steps  as  they  may  deem  necessary  to 
verify  the  above  quantities,  as  the  board  of  trustees  do  not  hold 
themselves  absolutely  bound  by  them,"  and  the  specifications 
still  further  provide :  "  All  loss  or  damage  arising  out  of  the 
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nature  of  the  work  to  be  done  under  this  specification,  or  from 
any  unforeseen  obstruction  or  diificulties  which  may  be  encount- 
ered in  the  prosecution  of  the  same  from  the  action  of  the 
elements,  or  from  encumbrances  on  the  line  of  the  work,  shall 
be  sustained  by  the  contractor." 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Eugene   J.  Chaude,  Eespondent,  v,  Chaeles  D.  Shepard, 

Appellant. 

Defendant  leased  certain  premises  to  plaintiff,  who  deposited  with  him  a 
sum  of  money  under  a  provision  in  the  lease  thai;  defendant  should  hold 
the  same  as  security  for  the  faithful  performance  by  plaintiff  of  his  cov- 
enants in  the  lease,  the  same  to  be  applied  as  payment  of  rent  on  the  last 
three  months  of  the  term,  provided  the  lease  was  not  sooner  terminated 
by  plaintiff's  failure  to  perform,  in  which  last  event  it  was  declared  that 
the  sum  paid  should  be  forfeited  and  become  the  property  of  defendant 
absolutely.  Default  having  been  made  in  the  payment  of  one  month's 
rent,  plaintiff  was  dispossessed  by  defendant,  who  refused  to  pay  back 
any  part  of  the  deposit.  In  an  action  to  recover  the  same,  less  the 
amount  due  for  the  month's  rent,  held,  that  the  provision  in  reference  to 
the  deposit  was  not  intended  to  give  it  the  character  of  liquidated  dam- 
ages, out  rather  as  a  penalty;  that  the  deposit  was  as  security  for  the 
performance  of  plaintiff's  covenants,  and  was  held  as  indemnity  for  such 
loss  as  should  arise  from  his  breach;  that,  after  the  re-entry  by  defend- 
ant, he  was  entitled  to  retain  such  sum  only  as  would  cover  the  damages 
resulting  from  the  breach  of  covenant  prior  thereto,  and  the  plaintiff 
was  entitled  to  the  surplus. 

Oekenden  v.  Henley  (E.  B.  &  E.  435);  Hinton  v.  Sjmrkes  (L.  R.  [3  C.  P.] 
161),  distinguished. 

(Submitted  October  9,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  4,  1888,  which  aflSrmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

On  the  Ist  day  of  September,  1886,  the  parties  entered  into 
an  agreement  of  lease  by  which  the  defendant  of  the  first  part 
demised  to  the  plaintiff  of  the  second  part  certain  premises 
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in  the  city  of  New  York,  for  the  term  of  three  years  and  eiglit 
months  from  that  date,  for  the  yearly  rent  of  $6,000,  payable 
in  equal  monthly  payments  on  the  fifteenth  day  of  each  month. 
In  it  was  the  provision  that  the  party  of  the  second  part  "  on 
the  execution  of  this  lease  agrees  to  deposit  with  the  party  of 
the  first  part  the  smn  of  $1,500  as  security  for  the  faithful 
performance  by  tlie  party  of  the  second  part  of  the  covenants 
of  this  lease,  the  same  to  be  applied  as  payment  of  rent  on  the 
last  three  months  of  the  term  for  wliich  said  premises  are 
rented,  provided  said  lease  is  not  sooner  terminated  by  failure 
of  tlie  party  of  the  second  part  to  keep  and  perform  the  cove- 
nants of  said  lease,  in  which  last  event  the  said  $1,500  shall 
be  forfeited  and  become  the  property  of  the  party  of  the  first 
part  absolutely."  Also,  the  further  provision  that  if  the 
"  demised  premises  or  any  part  thereof  sliall  become  vacant  at 
any  time  during  the  said  term,  the  said  party  of  the  first  part 
and  his  legal  representatives  or  assigns  may  re-enter  the  same 
by  force,  or  otherwise,  without  being  liable  to  any  prosecution 
therefor,  and  may  relet  the  said  premises  as  the  agent  and  for 
account  of  the  said  party  of  the  second  part,  and  receive  the 
rent  tlierepf,  applying  the  same  first  to  the  i)ayment  of  such 
expense  as  he  or  tliey  may  be  put  to  in  re-entering  ai^  relet- 
ting, and  then  to  the  payment  of  the  rent  due  by  these  presents, 
with  interest,  and  the  balance,  if  any,  to  be  paid  over  to  the 
said  party  of  the  second  part,  and  any  deficiency  which  may 
arise,  the  said  party  of  the  second  part  hereby  covenants  and 
agrees  to  pay  in  full." 

The  plaintiflE  deposited  with  the  defendant  $1,500  pursuant 
to  his  agreement  in  the  lease.  He  went  into  possession  of  the 
premises  and  paid  the  rent  which  became  due  prior  to  Decem- 
ber 15,  1886,  when  he  became  in  default  for  the  non-payment 
of  rent  for  one  month,  ending  January  15,  1887.  By  means 
of  summary  proceedings,  instituted  by  the  defendant  in  court, 
and  warrant  thereon  issued,  the  plaintiff  was,  on  December  23, 
1886,  removed  from  the  premises  and  possession  thereof  taken 
by  the  defendant.  This  action  was  brought  to  recover  $1,000 
of  the  amount  so  deposited,  and  recovery  was  had  accordingly. 
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Alexander  cfe  Green  and  Sidney  Ward  for  appellant. 
The  plaintiif  has  no  claim  whatever  to  the  money  deposited 
under  the  lease.  By  the  clear  terms  of  the  lease  it  is  forfeited, 
and  belongs. absolutely  to  the  defendant.  {Ilinton  v.  Sparks, 
L.  .R.  [3  C.  P.  Div.]  161 ;  Lea  v.  WhiUaker,  8  id.  70, 77  ; 
Ockenden  v.  Ilenley^  E.  B.  ik  E,  485 ;  Essex  v.  Damill^  L.  R. 
[10  C.  P.  Div.]  538 ;  Sedg.  on  Dam.  393 ;  Noyes  v.  PhiUips, 
60  N.  Y.  408,  412 ;  White  v.  K^mt2,  13  Daly,  286,  293.) 
The  money  having  been  delivered  by  the  plaintiff  to  the 
<iefendant  in  part  performance  of  a  contract,  which  has  been 
terminated  by  the  plaintiff's  own  default,  he  cannot  recover  it. 
{Lawrence  v.  Miller^  86  N.  Y.  131,  139  ;  Havens  v.  Patter- 
son, 43  id.  218,  220 ;  Page  v.  McD(mneU,  55  id.  299.) 
Even  if  this  case  is  to  be  treated  on  the  same  principles  as 
where  there  is  an  executory  contract  for  a  payment  of  dam- 
ages on  default,  the  provision  as  to  a  deposit  should  be  treated 
AS  one  for  liquidated  damages,  and  not  for  a  penalty.  {Cotheal 
v.  Tabnadge,  9  N.  Y.  551,  554  ;  Noyes  v.  PhiMips^  60  id.  408  ; 
Kemp  V.  K  L  Co,,  69  id.  45,  57,  58 ;  Litde  v.  Banks,  85 
id.  258, 266 ;  Knapp  v.  Maliby,  13  Wend.  587.)  The  counter- 
claim of  the  defendant  should  have  been  allowed,  and  the 
defendant  should  at  least  have  been  allowed  to  go  to  the  jury 
on  it.    {IlaU  V.  Gould,  13  N.  Y.  124.) 

John  (7.  Tomlinson  for  respondent.  The  failure  to  pay  the 
rent  did  not  make  a  forfeiture  of  the  deposit.  {Scott  v.  Mon- 
teUs,  109  N.  Y.  1.)  The  effect  of  the  warrant  dispossessing 
the  plaintiff  was  to  terminate  the  lease  and  annul  the  relation 
of  landlord  and  tenant,  except  that  the  landlord  could  recover 
any  rent  due  up  to  the  time  when  the  warrant  was  issued. 
{Code  Civ.  Pro.  §  2253 ;  2  Taylor  on  Landl.  &  Ten.  §  725.) 
The  use  of  the  word  "  forfeited  "  of  itself  precludes  it  from 
being  construed  as  providing  for  liquidated  damages.  {Barley 
v.  Peddie,  16  N.  Y.  471 ;  Van  Buren  v.  Digges,  11  How.  Pr. 
477 ;  Sidters  v.  Ralph,  15  Abb.  Pr.  276 ;  ColwM  v.  LoAJorence, 
58  N.  Y.  71 ;  Kemp  v.  Knickerbocker,  69  id.  58 ;  Scott  v.  Mon^ 
tells,  109  id.  1 ;  3  Pars,  on  Cont.  159 ;  1  Sutherland  on  Dam. 
497,  515,  525.) 
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Bradley,  J.  There  was  no  express  promise  in  the  lea^e  to 
repay  the  deposited  sum,  or  any  part  of  it,  to  the  plaintiff  in 
any  event.  And  it  is  insisted,  on  the  part  of  the  defendant^ 
that  none  can  be  implied,  inasmuch  as  the  contract  provided 
what  disposition  should  be  made  of  it  in  case  the  lease  was 
terminated  by  the  default  of  the  plaintiff  before  the  end  of  the 
term.  The  main  question  has  relation  to  the  effect  of  that 
provision  of  the  agreement  in  the  lease.  It  may  be  observed 
that  the  primary  purpose  of  the  deposit  was  security  for  the 
performance  by  the  plaintiff  of  his  covenants  in  that  instru- 
ment. Those  covenants  were  to  pay  the  rent  and  the  charges 
assessed  for  Croton  water,  and  to  make  repairs  during  the 
term.  The  only  default  at  the  time  of  his  removal,  by  means 
of  the  summary  proceedings  taken  by  the  dp^endant,  was  in 
the  non-payment  of  one  month's  rent,  which  became  due 
immediately  preceding  the  time  of  the  commencement  of  such 
proceedings,  resulting  in  his  removal  before  the  expiration  of 
the  month  for  which  the  rent  then  due  was  payable.  The 
defendant  then  had  in  his  hands  a  sum  furnished  by  such 
deposit  sufficient  to  pay  the  rent,  not  only  for  that  month,  but 
for  two  additional  months.  The  deposit  expressed  in  the  lease 
was  intended  as  security  for  the  performance  by  the  plaintiff 
of  his  covenants,  and  finally,  in  case  his  tenancy  was  not 
sooner  tenninated,  to  be  applied  in  payment  of  the  rent  for 
the  three  closing  months  of  the  term.  What,  then,  was  the 
purpose,  witliin  the  intention  of  the  parties,  of  the  further 
provision  that,  in  the  event  there  mentioned,  the  $1,500  should 
be  forfeited  and  become  the  property  of  the  defendant  abso- 
lutely? If  the  lessor's  claim  to  a  sum  of  money,  founded 
upon  a  stipulation  by  way  of  forfeiture  on  the  termination  of 
the  lease  for  the  default  of  the  lessee  before  the  end  of  the 
tenn,  had  existed  in  the  executory  agreement  of  the  latter  to 
pay  it,  the  question  clearly  would  have  been  presented  whether 
such  sum  was  inserted  as  a  penalty  or  as  liquidated  damages. 
And  such  is,  in  some  sense,  the  nature  of  the  question  which 
arises  upon  the  provision  on  the  subject  in  this  lease.  The 
word  forfeit  in  a  contract  does  not  necessarily  import  a  penalty, 
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but  whether  it  is  such  may  be  dependent  upon  the  circum-- 
stances  under  which  it  is  used.  The  rule  in  support  of  liqui- 
dated damages  for  breach  of  contract  is  applicable,  and  such^ 
effect  may  be  given  to  a  stipulated  sum,  when  the  damages^ 
resulting  from  the  breach  are  necessarily  indefinite  and  uncer- 
tain, and  the  designated  amount  does  not  appear  to  be  unrea- 
sonable. {Cotheal  V.  Talmage^  9  N.  Y.  551 ;  Bagley  v.  Peddiey 
16  id.  469.)  And  whether  it  is  such  or  a  penalty  is  dependent 
upon  the  intention  of  the  parties,  to  be  ascertained  from  the 
nature  of  the  contract  and  the  circumstances  derived  from  it^ 
80  far  as  they  may  bear  upon  the  purpose  of  the  provision  la 
that  respect.  {ColwdL  v.  Lmjorence^  38  N.  Y.  71 ;  Little  v» 
BanTcB^  85  id.  258.)  The  application  of  those  principles  to* 
the  present  case,  would  seem  to  lead  to  the  conclusion  that  the 
sum  deposited  was  not  intended  as  liquidated  damages  in  case- 
of  the  termination  of  the  tenancy  of  the  plaintiff  by  reason* 
of  his  default  before  the  end  of  the  term.  The  parties  did' 
not  in  terms  so  express  the  consequence  of  such  default,  but 
the  fact  that  they  did  say  in  the  contract  that  the  deposit  waa 
made  as  security  for  the  performance  of  the  plaintiffs  cov- 
enants, is  consistent  with  its  purpose  as  indemnity  merely. 
The  damages  resulting  from  the  termination  of  the  tenancy 
by  reason  of  the  plaintiffs  failure  to  perform  the  covenants^ 
were  neither  indefinite  nor  uncertain  in  character.  His  relation 
of  tenant  could  be  terminated  before  the  end  of  the  term  only 
by  the  act  or  consent  of  the  defendant ;  and  when  he  accom- 
plished it  and  took  possession  of  the  premises,  the  damages 
with  which  the  j)laintiff  was  chargeable  were  those  only,  which 
resulted  from  breach  of  the  covenants  prior  to  entry  of  the 
defendant,  upon  the  termination  by  the  latter  of  such  tenancy^ 
as  there  could,  in  the  nature  of  the  case,  be  no  breach  of  them 
committed  by  the  plaintiff  after  the  effectual  termination  of 
such  relation  and  re-entry  by  the  defendant. 

In  view  of  the  intention  of  the  parties  as  derived  from  the 

entire  provision  in  respect  to  this  deposit,  there  was  nothing 

within  their  contemplation  in  its  purpose,  in  the  event  of  the 

premature  termination  of  their  relation  given  by  the  lease^ 
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other  than  such  damages  as  sliould  result  from  the  default  of 
tlie  plaintiflE.     This  is  evident  from  the  fact .  the  deposit  was 
made  as  security  for  performance  of  the  covenants  and  held 
as  indemnity  for  such  loss  as  should  arise  from  breach.     And 
in  that  view  the  plaintiflE  was  entitled  to  the  surplus  remaining 
after  such  claim  of  the  defendant  was  satisfied..     {Scott  v.  Maii- 
tells,  109  N.  Y.  1.)    It  is,  however,  urged  by  the  learned  coun- 
sel for  the  defendant  that,  as  the  money  was  actually  placed 
in  the  possession  of  the  defendant  pursuant  to  the  contract  at 
the  time  of  the  execution  of  the  lease,  the  disposition  of  it  is 
governed  by  a  diflferent  rule  than  that  which  would  have  been 
applicable  if  tlie  claim  to  it  had  been  founded  upon  the  execu- 
tory agreement  of  the  plaintiflf  to  pay  it     That  would  have 
been  so  if  the  money  had  been  paid  upon  the  contract  by  way 
of  partial  performance  by  the  plaintiflE.     In  such  case  the 
party  so  paying,  and  afterwards  by  reason  of  his  default  is 
deprived  of  or  denied  the  benefits  of  his  contract,  cannot 
recover  back  the  money  so  paid  by  him  upon  it.     {Page  v. 
McDonnell,  55  X.  Y.  299 ;  Lawrence  v.  Miller^  86  id.  131  ; 
Havens  v.  Patterson^  43  id.  218.)    And  these  views  are  not 
inconsistent  with  the  rule  applied  to  the  facts  in  tlie  cases  of 
Ockenden  v.  ITe7\ly  (E.  B.  &  E.  485)  and  Ilinton  v.  SparTces 
(L.  E.  [3  C.  P.  Div.]  161),  cited  by  the  defendant's  counsel. 
There  is  no  provision  in  the  lease  in  question  that  the  money 
deix)sited  should  be  treated  as  a  payment,  or  to  make  it  such, 
unless  the  plaintiflE's  tenancy  continued  until  the  end  of  the 
term.    In  that  event  only,  it  was  to  be  applied  in  payment  of 
the  rent  for  the  three  months  ending  with  its  close.     The  pro- 
vision relating  to  the  deposit  and  expressive  of  forfeiture  can- 
not, therefore,  be  treated  as  indicative  of  intention  of  the 
parties  to  give  to  it  the  character  of  liquidated  damages,  but 
rather  that  it  should  have  the  nature  of  a  penalty  in  the  event 
there  mentioned.     And  as  the  only  default  of  the  plaintiflE  was 
in  the  non-payment  of  one  month's  rent,*  he  was  entitled  to 
recover  the  excess  over  that  of  the  amount  so  deposited.     The 
other  provision  of  the  lease,  permitting  the  lessor  to  enter  in 
case  the  premises  should  bc*come  vacant,  and  rent  them  as  the 
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agent  of  the  plaintiflf,  and  account  to  hini  for  the  proceeds,  less 
the  expenses,  and  charge  him  with  any  deficiency,  has  no  rela- 
tion to  the  situation  produced  by  the  termination  of  the  plain- 
tiff's tenancy  as  it  was  accomplished  in  this  instance. 

No  other  question  seems  to  require  consideration. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affinned. 

• 
Mary  I.  Gillbie,  Respondent,  v.  Thk  CriY  of  Lockport, 

Appellant. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  sustained 
by  plaintiff,  by  reason  of  her  falling  upon  one  of  defendant's  side- 
walks, which  defendant  had  negligently  suffered  to  be  out  of  repair, 
and,  in  consequence,  ice  had  accumulated  thereon,  causing  the  fall,  it 
appeared  that,  at  the  point  where  plaintiff  fell,  water  from  the  roof  of 
an  adjoining  building  was  conducted  across  the  walk  through  a  gutter 
channeled  in  the  surface  stone  of  the  sidewalk;  that  this  stone  and  the 
gutter  stone  had  become  disjointed  and  broken,  so  that  the  flow  of  the 
water  was  interrupted,  and  it  ran  over  onto  the  sidewalk,  and  there 
froze.  Held,  that  as  the  dangerous  condition  of  the  walk  was  not  due 
to  natural  but  to  artificial  causes,  defendant,  if  chargeable  with  notice 
of  the  defect,  was  liable  for  negligence. 

Muller  Y.City  cf  Newburgh  (82  Hun,  24;  105  N.  Y.  668);  Taylor  v.  City  of 
Yonkers  (105  N.  Y.  202).  distinguished. 

A  witness  for  plaintiff  was  permitted  to  testify,  under  objection  and  excep- 
tion, that  about  two  years  prior  to  the  accident  in  question  he  fell  upon 
the  ice  at  the  same  place,  and  that  there  was  then  about  the  same  amount 
of  ice  as  when  plaintiff  fell.  It  did  not  appear  that  the  prior  accumu- 
lation of  ice  was  caused  by  defects  in  the  sidewalk.  Held,  that  the  recep- 
tion of  the  testimony  was  error. 

Quinkin  v.  City  of  Utica  (11  Hun,  217;  74  N.  Y.  603);  District  of  Columbia 
V.  Armes  (107  U.  S.  519),  distinguished. 

(Submitted  October  18,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December  30, 1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  T.  Murray  for  appellant.  Improper  evidence  was 
admitted  and  allowed  by  the  court.  ( Warner  v.  N.  Y,  C,  cJ6 
H.  R.  R.  R.  Co,,  44  N.  Y.  465  ;  O'llagen  v.  DiUon,  76  id. 
170.)  The  evidence  fails  to  show  negligence  on  the  part  of 
the  defendant.  {Bldkehj  v.  City  of  Troy,  18  Hun,  167 ; 
MuUer  v.  City  of  Nexdburgh,  32  id.  24 ;  105  N.  Y.  668 ; 
BmitK  V.  City  of  Brooklyn,  36  Hun,  224;  107  K  Y.  655; 
Taylor  v.  City  of  Yonkers,  105  id.  202,  209 ;  Palmer  v.  P. 
Co.,  Ill  id.  488 ;  Kaveny  v.  City  of  Troy,  108  id.  571 ; 
Kelly  V.  M.  R.  Co.,  112  id.  443.) 

John  E.  Pound  for  respondent.  The  burden  of  proving 
the  want  of  funds  to  keep  the  sidewalk  in  question  in  a  safe 
and  proper  condition  as  alleged  in  the  amended  answer,  rested 
upon  the*  defendant.  {Ilines  v.  Lockport,  50  N.  Y.  236 ; 
Hooker  v.  Burkhoof,  44  id.  113;  Bidwell  v.  Murray,  40 
Hun,  190 ;  LaDuke  v.  Fulton,  20  Wkly.  Dig.  453  There 
was  a  culpable  defect  in  said  sidewalk,  and  injury  would  not 
have  been  sustained  but  for  such  culpable  defect  The  defend- 
ant is,  therefore,  liable.  {Ring  v.  City  of  Cohoe^,  77  N.  Y. 
83;  Taylor  v.  City  of  Yonkers^  105  id.  202;  Kinney  v. 
City  of  Troy,  108  id.  567;  Blakely  v.  City  of  Tray,  18  Hun, 
167 ;  Kameny  .v.  City  of  Troy,  108  N.  Y.  571 ;  Gram  v. 
YU.  of  Greenhush,  20  N.  Y.  S.  K.  370.)  Notice  to  the  city 
was  not  only  shown  by  lapse  of  time,  but  actual  notice  to  the 
superintendent  of  streets,  the  officer  having  the  streets  of  the 
city  under  his  special  supervision,  was  proven.  {Rehherg  v. 
City  of  New  York,  91  N.  Y.  137 ;  Deering  on  Neg.  §  179.) 
The  damages  were  not  excessive  and  were  properly  left  to  the 
jury.  {Leeds  v.  2[et.  Gas  Light  Co.,  90  X.  Y.  29 ;  BrignoU 
V.  C  i&  G.  K  R.  R.  Co.,  4  Daly,  182 ;  Laws  of  1860,  chap. 
90,  §  7 ;  Ransom  v.  S.  Y.  c6  K  R.  R.  Co.,  15  X.  Y.  415  ;  Gafe  v. 
JV.  Y.  C.  i&  IL  i?.  R.  R.  Co.,  53  How.  Pr.  385.)  It  was 
proper  to  show  that  others  had  fallen  at  the  same  place,  while 
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the  walk  was  out  of  repair.  (Aurora  v.  JBfmoffj  12  Ills.  App. 
122;  Avery  y.  Syi'acuse^  29  Hun,  537;  Qumlun  v.  Utica^ 
11  id.  217 ;  74  N.  T,  603  ;  Ppmfrej/  v.  Saratoga,  104  id.  459 ; 
District  of  Columhia  v.  Annes,  107  U.  S.  519.)  There  was 
no  error  in  refusing  a  nonsuit  at  the  close  of  the  plaintiffs 
case,  nor  in  refusing  to  direct  a  verdict  for  the  defendant 
at  the  close  of  the  testimony.  (Deering  on  Neg.  §§  179-188 ; 
Toddv.  Troy,  61  X.  Y.  506  ;  Hines  v.  LochpoH,  50  id.  236 ; 
Niven  v.  Rochester,  76  id.  619 ;  Diveny  v.  Elmira,  51  id. 
506 ;  Bullock  v.  Mayor,  etc,  99  id.  654  ;  Taylor  v,  YonTcers, 
7  N.  Y.  S.  E.  332 ;  Darling  y.  Mayor,  18  Hun,  340  ;  Reich 
V.  Mayor^  18  Wkly.  Dig.  140 ;  Goodfellmo  v.  Mayor,  100 
N.  Y.  15 ;  Pomfrey  v.  Saratoga,  104  id.  459.)  The  evidence 
shows  that  the  plaintiff  was  free  from  contributory  negligence. 
{CoUmrn  v.  Ga/tiandaigua,  15  N.  Y.  S.  E.  6C8.) 

Parker,  J.  The  judgment  under  review  is  for  personal 
injuries  sustained  by  the  plaintiff  in  falling  upon  a  sidewalk 
which  it  is  alleged  the  defendant  negligently  suffered  to  be 
out  of  repair  and  in  an  improper  condition. 

Between  five  and  six  o'clock  in  the  afternoon  of  February 
27,  1883,  the  plaintiff  passed  out  of  Hascall  Brothers'  store, 
on  Main  street  in  the  city  of  Lockport,  and  turned  towards 
homa  While  on  the  sidewalk  and  when  about  opposite  the 
division  line  between  that  store  and  a  building  occupied  by 
Craine  &  Watters,  she  stepped  upon  a  mound  &r  hummock  of 
ice,  slipped  and  fell,  breaking  her  arm. 

The  evidence  tended  to  show  that  the  sidewalk  in  that 
vicinity  except  at  the  place  of  the  accident,  was  free  from  ice. 
Its  presence  there  was  due  to  the  fact  that  at  this  point  water 
was  conducted  from  the  roof  of  an  adjoining  building  by 
means  of  a  conductor-pipe  into  a  gutter  channeled  into  the 
surface  stone  of  the  sidewalk  to  the  curb  stone,  which  prior 
to  the  date  in  question  had  become  disjointed  and  broken  so 
that  instead  of  the  water  being  led  directly  to  the  gutter  it 
to  some  extent  poured  out  of  the  l)roken  places  and  ran  over 
onto  the  sidewalk.     One  of  the  gutter  stones  had  also  become 
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broken,  and  the  broken  piece  was  elevated  at  one  end  and 
depressed  at  the  other.  So  that  it  checked  in  some  measure 
the  flow  of  water  towards  the  gutter,  and  contributed  to  make 
the  sidewalk  at  that  point  rough  and  uneven  whenever  a  lo\  2r- 
ing  temperature  caused  the  water  thus  retained  to  congeal. 

Without  further  reciting  the  facts,  it  is  sufficient  to  say  that 
we  agree  with  the  learned  judge  at  General  Term,  that  this 
case  does  not  come  within  the  rule  established  in  Midler  v. 
City  of  Newhtrgh  (32  Ilun,  24 ;  105  N.  Y.  ^^%  and  Tay- 
lor v.  City  of  Yonkers  (105  id.  202),  because  the  dangerous 
condition  of  the  sidewalk  was  not  due  to  natm*al  causes,  but 
rather  to  artificial  ones,  and  thus'  the  finding  of  the  jury  that 
the  defendant  was  negligent  comes  within  the  protection  of 
Todd  V.  City  of  Troy  (61  N.  Y.  506). 

The  record  presents  but  one  exception  requiring  considera- 
tion. A  witness  sworn  on  behalf  of  the  plaintiff  was  per- 
mitted to  testify,  against  the  objection  of  the  defendant  that 
the  evidence  was  too  remote,  irrelevant  and  immaterial,  that 
about  two  years  prior  to  the  happening  of  the  accident  in 
question,  he  fell  upon  the  ice  at  the  same  place.  That  as 
he  wa§  coming  out  of  Craine  &  Watters'  store,  he  stepped 
down  from  the  riser  onto  this  place,  and  fell.  He  further 
said  that  there  was  about  the  same  amount  of  ice  there  as  when 
the  plaintiff  fell.  It  does  not  appear  that  the  acciunulation 
of  ice,  at  the  time  the  witness  fell,  was  occasioned  by  the 
defects  in  the  conductor-pipe  and  gutter  stone,  which  are 
alleged  by  the  plaintiff  to  have  been  the  cause  of  the  creation 
of  the  mound  or  hummock  of  ice  upon  which  she  fell.  After 
the  evidence  had  been  admitted,  the  defendant  moved  to 
strike  out  so  much  of  it  as  referred  to  his  fall  of  two  years 
before.  The  motion  was  denied  and  the  defendant  excepted. 
It  was  competent  to  show  that  the  sidewalk  had  been  in 
an  unsafe  condition  by  reason  of  the  accumulation  of  ice 
for  a  period  of  time  previous  to  the  happening  of  the  acci- 
dent. Indeed,  it  was  necessary  to  show  in  the  event  of  a 
failure  to  prove  that  the  defendant  had  actual  notice  of  the 
condition   of  the   sidewalk   at  this  place,   that   it  had   been 
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in  that  condition  for  such  a  length  of  time  that  the  defendant 
ought  to  have  known  it,  and,  therefore,  chargeable  with  con- 
structive notice  of  its  actual  condition.  In  the  attempt  to 
make  such  proof  it  has  been  Iield  competent  to  permit  one 
who  is  giving  testimony  as  to  the  condition  of  the  sidewalk 
to  testify,  that  he  had  fallen  himself.  It  tends  to  show  how 
he  came  to  know  the  condition  of  the  walk.  {Ponifrey  v. 
Vill<ige  of  Saratoga  Springs^  104  N.  Y.  459-469.)  Proof  of 
the  happening  of  a  prior  accident  in  the  same  place,  has  also 
been  held  to  be  competent  upon  the  ground  that  it  tended  to 
show  that  the  walk,  tested  by  actual  ute,  had  been  demon- 
strated to  be  in  an  unsafe  and  improper  condition,  and  that 
such  was  its  condition  at  the  time  of  the  happening  of  the 
accident  {Quinlan  v.  City  of  Utica^  11  Hun,  217;  74 
X.  Y.  603  ;  District  of  ColnmUa  v.  Armes,  107  U.  S.  519.) 

Had  the  plaintiflE  confined  her  proof  so  far  as  it  related  to 
the  falling  of  others  during  the  continuance  of  this  mound 
or  hummock  of  ice  it  would  have  come  within  the  protection 
of  the  rule  established  by  the  decisions  of  which  the  cases 
cited  are  a  type.  But  mere  proof  of  a  fall  occasioned  by  the 
existence  of  ice  two  years  before  was  not  competent  for  any 
purpose.  It  was  not  pertinent  upon  the  question  of  notice  to 
the  defendant  because  that  ice  was  not  the  occasion  of  this 
injur}'.  It  did  not  tend  to  show  that,  tested  by  actual  use,  this 
walk  was  in  an  improper  condition  for  the  ice  complained  of 
had  disappeared,  and  as  a  result  the  walk  had  been  restored  to 
its  usual  condition  nearly  two  years  before. 

It  was,  therefore,  the  right  of  the  defendant  to  have  this  * 
incompetent  evidence  excluded.     This  right  was  denied  to  it, 
.and  as  we  cannot  say  tliat  tlie  defendant  was  not  injured  by 
the  error,  the  judgment  sliould  be  reversed. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sittings 

Judgment  reversed. 
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William  F.  Lawrence  et  al.,   Respondents,  v.  Arvin  W. 
Harrington,  Appellant. 

Conversion  is  not  a  *'  fraud  "  within  the  meaning  of  that  word  as  used  in 
provision  of  the  Bankrupt  Act  (U.  S.  R.  S.  §  5117)  which  provides  that 
*'no  debt  created  by  fraud  or  embezzlement  of  the  bankrupt  or  bj  his 
defalcation  as  a  public  officer  or,  while  acting  in  a  fiduciary  character, 
shall  be  discharged  uhder  this  act." 

The  fraud  intended  by  the  law  is  a  positive  fraud,  or  fraud  in  fact,  as 
distinguished  from  constructive  fraud,  founded  upon  some  breach  of 
duty. 

The  expression  "fiduciary  character,"  as  used  in  said  provision,  refers  to 
cases  of  technical  trust,  actually  and  expressly  constituted,  and  does 
not  include  those  which  the  law  implies  from  the  contract  of  the  parties. 
•  Bradner  v.  Strang  (89  N.  Y.  299),  distinguished. 

A  promise,  by  which  a  debt  discharged  in  bankruptcy  is  renewed,  must 
be  express  and  distinct;  it  cannot  be  implied  or  inferred;  and  so,  partial 
payments  will  not  revive  the  debt  in  this  respect. 

The  rule  in  this  Tespect  is  different  from  that  applied  to  the  defense  of 
the  Statute  of  liimitations. 

In  an  action  to 'recovor  for  moneys  expended  for  the  use  of  a  firm,  of  which 
defendant  is  the  survivor,  it  appeared  that  plaintiffs  loaned  to  defend- 
ant's firm  their  promissory  notes.  Subsequently  said  firm  filed  a  petition 
In  bankruptcy,  were  adjudged  bankrupts,  and  were  discharged.  Two 
of  the  notes  were  thereafter  renewed  by  new  notes,  made  by  plaintiffs, 
to  the  order  of  defendant's  firm,  and  by  them  indorsed  and  passed  to 
the  bank  holding  the  original  notes,  and  some  payments  were  made  to 
plaintiffs  by  defendant's  firm  upon  the  account.  Held,  that  a  new  prom» 
ise  was  to  be  implied,  frond  the  indorsement  of  the  renewal  notes,  to  pay 
so  much  of  the  debt,  but  not  to  pay  the  balance  represented  by  the  othei 
notes;  also,  that  the  payment  on  account  was  not  sufficient  to  authorize 
,      a  finding  of  a  promise  to  pay  the  residue  of  the  debt. 

After  the  discharge  in  bankruptcy,  defendant  wrote  to  plaintiffs,  letters 
containing  these  statements:  *'  we  do  not  calculate  you  will  suffer  any 
loss  by  us;"  "  we  will  do  the  best  we  can  and  all  that  is  in  our  power 
to  save  you  harmless."  Ildd,  that  these  statements  did  not  indicate  an 
intention  to  pay  at  all  events. 

Plaintiffs  delivered  to  defendant's  firm  their  promissory  note  to  procure  {t 
to  be  discounted,  and  send  to  them  the  proceeds;  said  firm  received  and 
appropriated  the  proceeds  to  their  own  use.  Two  of  the  notes  loaned, 
as  above  stated,  were  loaned  to  take  up  the  note  so  appropriated.  Held, 
the  fact  that  said  notes  had  their  origin  in  the  conversion  of  the  pro- 
<jeeds  of  the  former  note  did  not  take  them  out  of  the  operation  of  the 
discharge  in  bankruptcy. 
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The  renewal  notes  matured  in  1878,  and  were  then  paid  by  plaintiffs.  In 
1883  and  1884  work  was  done  by  defendant's  finn  for  plaintiffs,  under 
jm  agreement  that  one-half  of  the  amount  should  be  credited  upon  the 
old  accounts,  and  credits  were  accordingly  given.  Held,  that  such 
credits  might  be  considered  as  payments,  which  would  take  the  case 
out  of  the  operation  of  the  Statute  of  Limitations. 

<Argued  October  14.  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  without 
a  juiy. 

This  action  was*  commenced  July  8,  1887,  and  was  for 
moneys  expended  for  the  use  of  the  firm  of  Rousseau  &  Har- 
rington, of  w*hich  the  defendant  is  the  surviving  partner. 
The  defense  pleaded  was  the  discharge  of  said  firm  in  bank- 
ruptcy, and  that  the  claim  was  barred  by  the  Statute  of 
Limitations. 

The  petition  in  bankruptcy  was  filed  on  November  24,  and 
said  firm  were  adjudicated  bankrupts  on  December  3, 1877. 

Prior  to  November,  1877,  the  plaintiffs  had  loaned  said  firm 
their  promissory  notes,  payable  to  said  firm's  order  as  follows : 
IN'ote  due  December  28,  1877,  $337.18 ;  note  due  December 
31,  1877,  $334.25 ;  note  due  February  26, 1878,  $410.73 ;  nota 
due  March  3,  1878,  $339.27. 

.  Under  the  agreement  relating  to  these  notes  defendant's 
firm  should  have  paid  them.  They  failed  to  do  so,  and  the 
two  first-named  notes  were  paid  by  plaintiffs  at  maturity. 
The  two  latter  were  renewed,  and  when  the  renewal  notes 
matured  on  May  28  and  June  4,  1878,  plaintiffs  paid  them. 

In  addition  to  the  above  notes  the  complaint  set  out  several 
small  payments  made  for  the  defendant's  firm  subsequent  to 
the  filing  of  the  petition,  and  which  were  not  affected  by  the 
discharge  in  bankruptcy,  and  for  which  defendant  admitted 
his  liability  provided  they  were  not  barred  by  the  Statute  of 
limitations. 
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The  trial  court  found  as  facts  that,  by  reason  of  said  pay- 
ments, said  Eou^seau  &  Harrington,  on  January  4,  1879, 
"  were  indebted  to  plaintiffs  in  the  sum  of  $1,483.31,  no  part  of 
which  has  been  paid  except  $21)3.4:8,  paid  on  account  on  and 
prior  to  July  9,  1881,  and  the  sum  of  $96.36,  paid  on  account 
during  the  years  1883  and  1884." 

"That  after  November  24,  1877,  said  defendant  and 
Kousseau  &  Harrington  made  frequent  promises,  both  oral 
and  written,  to  pay  the  amount  of  their  indebtedness  to 
plaintiffs." 

Tlie  court  further  found  "  that  on  or  about  July  10,  1877, 
said  Rousseau  &  Harrington  obtained  and  appropriated  to 
their  own  use  the  proceeds  of  a  promissory  note  made  by 
plaintiffs,  and  by  them  entrusted  to  said  Rousseau  &  Harring- 
ton, amounting  to  $671.43,  which  amount  plaintiffs  were 
obliged  to  pay."  And  it  appeared  that  plaintiffs,  upon  several 
occasions,  sent  their  notes  to  said  firm,  w^ho  indorsed  them  and 
procured  them  to  be  discounted  at  a  bank,  and  sent  the  pro- 
ceeds to  the  plaintiffs. 

That  the  note*  mentioned  in  the  last  quoted  finding  was  sent 
to  said  firm  for  such  purpose,  and  that  the  two  notes  herein- 
before mentioned  as  falling  due  December  28  and  31,  1877,. 
were  loaned  by  plaintiffs  to  said  firm  to  take  up  the  note  of 
$671.43. 

The  court  refused  to  find  that  no  payments  had  been  made 
by  defendant  or  his  firm  after  May  31,  1881,  and  that  no 
agreement  had  ever  been  made  by  defendant  or  his  firm  after 
the  commencement  of  the  bankruptcy  proceedings  to  pay 
plaintiffs'  claim. 

To  which  refusals,  as  well  as  to  the  findings  above  quoted, 
the  defendant  excepted. 

G.  B.  Wellington  for  appellant.  Part  payment  will  not 
revive  a  debt  discharged  in  bankruptcy.  To  revive  such  a 
debt  the  debtor  must  make  a  clear,  distinct  and  unequivocal 
promise  to  pay.  Tlie  expression  of  an  intention  is  not  suffi- 
cient nor  is  evidence  of  a  ''  wish  "  on  the  part  of  the  debtor 
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enough.  {Elwdlv.  C,  136  Mass.  102;  Bolton  v.  King,  105 
Penn.  St  78 ;  Merriam  v.  Bayley,  1  Cush.  77 ;  C,  Inst.  v. 
LitaefieXd,  6  id.  210;  Stark  v.  Stlnson,  23  X.  H.  259;  Viele 
V.  Ogilvie,  2  Greene,  326 ;  l^afe^  v.  IloUmgaworth,  5  H.  &  J. 
216 ;  Meech  v.  Zamon,  103  Ind.  515 ;  Stem  v.  JV^ussbaurUy 
47  How.  Pr.  489  ;  AUen  v.  Fergtison,  18  Wall.  1 ;  Dusenbury 
V.  ^t>y^,  50  N.  Y.  523 ;  Harper  v.  Farley,  53  id.  442 ;  Porter 
V.  Porter,  31  Me.  109  ;  Dearing  v.  Moffit,  6  Ala.  776 ;  Inger- 
8oU  V.  Rhodes,  Hill  &  Den.  Supp.  371 ;  Scoutoti  v.  Eislord,  7 
Johns.  36  ;  Goldman  v.  Abrahams,  10  Wkly.  Dig.  108* ;  TFaAr^ 
?na?i  V.  Sherman,  9  N.  Y.  85 ;  Stebbins  v.  Sherman,  1  Sandf. 
510 ;  Nelson  v.  Stewart,  54  Ala.  115 ;  .ff^^^  v.  Frederick,  8 
Gray,  230 ;  Shapley  v.^  J. J6o^,  42  N.  Y.  443 ;  Hennequin  v. 
Clews,  11  id.  427 ;  Palmer  v.  i7^e/*«y,  87  id.  306 ;  Stratford 
V.  e/»n€«,  97  id.  589 ;  Brander  v.  Holland,  23  Hun,  448 ;  U. 
S.  E  S.  §§  5067,  5070 ;  6Va/i5  v.  Jfo^,  4  N.  Y.  604 ;  Mace  v. 
WeUs,  7  How.  [U.  S.]  272.)  The  Statute  of  Limitations  is  a 
bar.  {Harper  v.  Farley,  53  N.  Y.  442 ;  McLaren  v.  Marshy 
36  id.  88 ;  Merriam  v.  Baylcy,  1  Cush.  77 ;  IFaAj^ma/i  v. 
Sherman,  9  N.  Y.  85  ;  Bush  v.  Barber,  8  Johns.  407 ;  9 
N.  Y.  92 ;  Green  v.  Disbrow,  79  id.  9.) 

James  M.  Hunt  for  respondents.  The  Statute  of  Limita- 
tions is  not  a  bar  to  the  recovery  in  tliis  action.  (Code  Civ, 
Pro.  §  395 ;  F,  N.  Bank  v.  Ballou,  49  K  Y.  155,  159  ; 
Green  v.  Disbrow,  79  id.  1,  9 ;  McNamee  v.  Tenny,  41  Barb. 
495 ;  Fiske  v.  Hibbard,  13  J.  &  S.  331 ;  Smith  v.  Velie,  60 
N".  Y.  495.)  The  proceedings  in  bankruptcy  discharged 
neither  the  whole  nor  any  part  of  the  indebtedness  sought  to 
be  recovered.  {Sa/vory  v.  Stocking,  58  Mass.  607;  Hornthol 
v.  McEea,  67  N.  C.  21 ;  StillweU  v.  Copj^e,  4  Den.  225;  Otis 
v.  Gazlin,  31  Me.  567;  Knapp  v.  Hoy,  57  Iowa,  591 ;  6  Bin. 
256 ;  U.  S.  K.  S.  §  5117  ;  Bradner  v.  StraTig,  114  U.  S.  555  ; 
89  N.  Y.  299 ;  23  Hun,  299 ;  White  v.  Piatt,  5  Den.  269^ 
274;  Barber  v.  Stearling,  68  N.  Y.  267,  273;  Hennequin  \. 
Clews,  77  id.  429 ;  Laws  of  1882,  chap.  324 ;  Arnold  v. 
Dawning,  11  Barb.  554,  557 ;  Code  Civ.  Pro.  §  395 ;  Smith, 
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V.  Hycm,  66  K  T.  352,  355 ;  ITarper  v.  Fairley,  53  id.  442, 
444 ;  Barger  v.  Durvin,  22  Barb:  68,  70 ;  Payne  v.  Slate^  39 
id.  634,  637;  Towmend  v.  IngeraoU^  43  How.  Pr.  276; 
Decker  v.  Kitchen^  19  Wkly.  Dig.  379  ;  Lockwood  v.  Thome^ 
11  N.  Y.  170.)  An  error  in  the  computation  of  interest  should 
be  corrected  on  motion  in  any  event  {Leonard  v.  C.  S,  3^. 
C'a,  48K  Y.  48.) 

Bbown,  J.  There  is  no  dispute  between  the  parties  but 
that  the  two  notes  which  matured  February  twenty-sixth  and 
March  third  respectively,  were  covered  by  the  discharge  in 
bankruptcy,  but  the  respondents  assert  that  the  other  notes 
having  had  their  origin  in  the  conversion  by  defendant's  firm 
of  the  proceeds  of  the  note  of  $671  on  July  10,  1877,  were 
taken  out  of  the  operation  of  the  discharge  in  bankruptcy  By  the 
33d  section  of  the  Bankrupt  Act  (K.  S.  §  5117),  which  declares 
that  "no  debt  created  by  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  officer,  or  while  acting 
in  a  fiduciary  character,  shall  be  discharged  under  this  act" 

This  question,  we  think,  is  settled  by  authority  against  the 
respondents'  contention.  {Hennequin  v.  Clews,  111  U.  S.  676; 
77  K  Y.  427;  Neal  v.  Cla/rk,  95  U.  S.  704;  Chaprrtan  v. 
Forsyth,  2  How.  [U.  S.]  202 ;  Palmer  v.  Hussey,  87  N.  Y. 
303 ;  Stratford  v.  Jones,  97  id.  586 ;  Oronan  v.  Catting,  104 
Jklass.  245.) 

These  authorities  have  established  the  rule  that  conversion 
is  not  a  "  fraud,"  within  the  meaning  of  the  Bankrupt  Act, 
snd  that  the  expression  "  fiduciary  character  "  has  reference  to 
cases  of  technical  trust  actually  and  expressly  constituted,  and 
does  not  include  those  which  the  law  implies  from  the  contract 
•of  the  parties.  ^ 

The  fraud  intended  by  the  law  is  a  positive  fraud  or  fraud 
in  fact,  as  distinguished  from  constructive  fraud,  founded  upon 
Bome  breach  of  duty. 

The  case  of  Bradner  v.  Si/rang  (89  N.  Y.  299 ;  114  U.  S. 
555),  is  not  in  conflict  with  the  authorities  cited.  In  that  case 
tcertain  promissory  notes  were  obtained  from  tlie  plainti&  by 
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the  defendants  by  false  representations,  and*  hence  the  ease  was. 
one  of  positive  fraud.  It  was  clearly  distinguished  in  this- 
conrt  and  in  the  Supreme  Coutt  of  the  United  States  from  the 
cases  I  have  cited,  and  it  illustrates  the  class  of  fraudulent 
debts  and  obligations  which  it  was  intended  should  not  be 
discharged  by  the  bankrupt  law.  It  has  no  application  to  Ihe 
present  case. 

The  defendant's  firm  came  rightfully  into  possession  of  the 
note  and  its  proceeds.  They  were  the  plaintiffs'  agents  to 
procure  its  discount.  They  violated  their  duty  in  appropriating 
to  their  own  use  the  proceeds,  and  were  guilty  of  conversion 
in  so  doing,  but  within  the  principle  of  the  cases  cited  the 
debt  was  discharged  by  the  bankruptcy  proceedings. 

To  overcome,  however,  the  effect  of  the  discharge  in  bank- 
ruptcy, the  plaintiffs  gave  evidence  from  which  the  court  found 
as  a  fact  a  new  promise  to  pay  the  debt  made  by  the  defendant 
and  his  firm  after  the  tiling  of  the  petition  in  bankruptcy. 

As  to  the  two  notes  which  matured  February  twenty-sixth 
and  March  third,  we  think  this  finding  is  sustained. 

These  notes  were  renewed  on  or  about  February  25,  1878, 
by  new  notes  made  by  the  plaintiffs  to  the  order  of  Bousseau 
&  Harrington,  and  by  that  firm  indorsed  and  passed  to  the 
bank  holding  the  original  notes,  and  having  been  given  for 
the  accommodation  of  the  defendant's  firm,  we  think  the  new 
promise  to  pay  is  to  be  implied  from  the  contract  of  indorse- 
ment on  the  renewal  notes.  And  such  promise  saved  the 
debt  from  the  operation  of  the  discharge.  {Stillwdl  v.  Coope^ 
4  Den.  225 ;  Lewis  v.  Wilmarth,  Y  Allen,  463.) 

But  as  to  the  balance  of  the  claims  we  are  of  the  opinion 
that  the  finding  is  without  evidence  to  support  it. 

The  General  Term  appear  to  have  be^  of  the  opinion  that 
a  payment  made  upon  the  account  in  May  or  July,  1881, 
revived  the  same  from  the  bankrupt  discharge. 

In  this  we  think  that  the  learned  court  erred. 

All  the  authorities  agree  that  a  promise  by  which  a  dis- 
charged debt  is  renewed,  must  be  express  and  distinct.  It 
cannot  be  implied  or  mferred  ;  and  so  it  was  held  that  a  pay- 
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meiit  of  interest  by  the  maker  on  a  promissory  note  from 
which  he  had  been  discharged  in  bankruptcy,  did  not  revive 
his  liabihty  on  tlie  note.  {List  for  Saving  v.  LitUefield^  6 
Gush.  210.) 

That  payment  of  a  part  of  a  note  so  dischar{!:ed  and  the 
indorsement  thereon  by  tlie  debtor  of  the  sum  paid  was  not 
sufficient  to  authorize  a  finding  of  a  new  promise  to  pay  the 
residue  of  the  debt.  {Merriavi  v.  Bayley^  1  Cush.  77 ;  Alhn 
T,  Ferguson^  18  Wall.  1.) 

A  different  rule  prevails  in  case  of  a  debt  discharged  in 
bankruptcy  from  that  applied  to  the  defense  of  the  Statute  of 
Limitations.  In  the  Utter  case  payment  of  a  part  of  tlie  debt 
is  regarded  as  an  acknowledgnient  of  the  existence  of  the  debt 
and  the  law  implies  a  promise  to  pay  the  residue.  But  in  the 
■case  of  a  debt  discharged  in  bankruptcy  a  promise  cannot  be 
!nferred,  but  must  be  express,  and  so  all  the  cases  agree  that 
partial  payments  will  not  revive  the  debt.  (Hilliard  on  Bank- 
ruptcy, 200,  267.) 

•"  Nothing,"  said  Judge  Hunt,  in  Allen  v.  Ferguson^  •'  is 
sufficient  to  revive  a  discharged  debt  unless  the  jury  are 
authorized  by  it  to  say  that  there  is  an  expression  by  the 
debtor  of  a  clear  intention  to  bind  himself  to  the  payment  of 
the  debt." 

It  follows  from  these  authorities  that  a  new^  promise  could 
not  be  implied  from  the  payment  referred  to. 

The  other  evidence  in  the  case  showed  only  a  promise  to  do 
certain  work  for  the  plaintiffs  and  apply  it  upon  the  account. 
This  could  not  be  construed  into  a  promise  to  pay  the  debt  in 
any  other  waij'  than  that  stipulated  in  the  agreement. 

And  the  expi'essions  contained  in  defendant's  letters  to  the 
•effect  that  "  w^e  do  not  calculate  you  will  suffer  any  loss  by 
us,"  "  we  will  do  the  best  we  can  and  all  that  is  in  our  power 
to  save  you  harmless,"  are  not  indicative  of  an  intention  to 
pay  at  all  events.  (Alien  v.  Fi-rgiieoi^  svjpra;  Elwell  v. 
Cumner,  136  Mass.  102.) 

In  the  cases  cited,  language  of  similar  import  was  used,  but 
the  court  held  it  insufficient  to  revive  the  debt.     We  are  of 
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the  opinion  that  the  finding  of  a  new  promise  to  pay  the 
indebtedness  is  not  supported  by  the  evidence  except  as  to 
the  two  notes  renewed  in  February,  1878.  And  as  to  tliese 
notes  the  question  still  remains  whether  the  cause  of  action 
thereon  was  not  barred  by  the  Statute  of  Limitations. 

The  renewal  notes  matured  May  28  and  Jime  4,  1878,  and 
were  then  paid  by  the  plaintiffs,  and  the  cause  of  action  thereon 
was  then  complete. 

•  In  the  years  1883  and  1884  work  was  performed  by  defend- 
ant's firm  for  the  plaintiffs  under  an.  agreement  that  the 
amount  thereof  should  be  credited  upon  the  old  accoimt,  and 
•credits  were  accordingly  given,  and  the  question  now  is 
whether  such  credits  may  be  considered  as  payments  which 
will  take  the  case  out  of  the  operation  of  the  Statute  of 
Limitations. 

We  are  of  the  opinion  that  they  should  have  that  effect.  A 
payment  generally  upon  a  debt  within  six  years  before  the 
commencement  of  an  action  thereon  will  take  it  out  of  the 
statute,  and  it  makes  no  difference  w^hether  the  payment  is  in 
money  or  goods.  The  claim  of  the  appellant  is  that  these 
credits  having  been  made  under  a  special  agreement  have  no 
greater  effect  than  that  stipulated  in  the  agreement  under 
which  the  work  was  performed,  and  in  the  absence  of  any 
evidence  as  to  the  refusal  of  the  defendant  to  fulfill  that 
agreement  they  cannot  be  taken  as  an  acknowledgment  of  the 
debt,  or  as  evidence  of  a  promise  to  pay  in  money. 

There  would  be  some  force  in  this  argument  if  the  debt  had 
been  barred  by  the  statute  at  the  time  the  work  was  performed  ; 
but  the  debt  was  at  that  time  an  existing  obligation  enforce- 
able against  defendant's  firm.  The  evidence  was  that  defend- 
ant's firm  did  the  work  and  agreed  to  allow  plaintiffs  to  credit 
one-half  thereof  on  the  old  account. 

There  was  no  condition  attached  to  the  credit,  and  it  must 
be  treated  as  if  the  payment  had  been  made  in  money.  Its 
effect  was  to  arrest  the  operation  of  the  statute  and  to  enlarge 
the  time  during  which  an  action  upon  the  debt  could  be 
brought.     This  action  was  commenced  ^vithin  six  years  after 
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the  first  credit,  made  in  1883,  and  the  defense  of  tlie  Statute 
of  Limitations  was,  therefore,  properly  overruled. 

The  judgment  should  be  reversed,  a  new  trial  granted,  with 
costs  to  abide  the  event,  unless  the  respondents  shall,  withia 
twenty  days,  stipulate  to  reduce  the  judgment  by  deducting 
therefrom  $671.43,  with  interest  thereon  from  January  4, 
1879,  in  which  case  the  judgment  so  reduced  isaflSrmed,  with- 
out costs  to  either  party  in  this  court. 

All  concur. 

Judgment  accordingly. 


William  T.  Eaton  et  al.,  Respondents,  v.  The  Allegaiit 
Gab  Company  (Limited),  Impleaded,  etc.,  Appellant 

In  April,  1881,  defendant  F.  executed  an  instrument,  by  the  terms  of 
which  he  "  granted,  leased  and  demised  "  to  plaintiffs  certain  premises, 
"  with  the  exclusive  right  to  dig,  bore  and  mine  for  and  gather  oil  or 
gases,  *  *  *  to  have  and  to  hold  the  same  for  twelve  years  fram 
this  date,  or  so  long  as  oil  is  found  in  paying  quantities,  ♦  »  ♦  with 
the  full  right  of  appropriating  to  their  own  use  all  the  oil  or  gases  found 
upon  said  premises  during  said  term."  Plaintiffs  erected  an  engine- 
house,  drilled  a  well  upon  the  premises,  finding  natural  gas  in  large 
quantities  and  a  small  amount  of  oil,  but  not  in  paying  quantities;  they 
used  the  gas  for  fuel  in  running  their  engine  while  drilling,  but  not  far 
any  other  purpose.  In  the  spring  of  1882  plaintiffs  ceased  operations 
and  did  not  thereafter  make  any  attempt  to  obtain  oil,  and  in  the  autumn 
of  that  year  removed  their  engine,  boiler  and  machinery,  but  left  thereon 
the  engine-house,  derrick,  the  casing  in  the  well,  and  the  tubing  which 
conducted  the  gas  from  it.  In  1884  F.  leased  the  premises  to  defendant 
T.  for  the  purpose  of  mining,  drilling,  etc.,  for  oil  or  gas.  T.  assigned 
the  lease  to  defendant,  the  A.  Gas  Co.,  which  company  cleaned  out  and 
tubed  the  well,  and  have  since  then  procured  gas  therefrom.  In  an 
action  to  restrain  said  company  from  appropriating  to  itself  the  well 
and  its  products,  held,  that  the  instrument  or  lease  so  called  did  not 
create  an  absolute  lease  of  twelve  years,  but  the  term  was  limited  to  the 
time  during  which  oil  was  produced  in  paying  quantities;  and  that 
while  the  lessees  had  the  right  of  possession  as  long  as  they  were 
engaged  in  good  faith  in  boring  wells  and  testing  the  oil-producing 
capacity  of  the  land,  when  they  abandoned  their  search  and  ceased  to 
use  said  land,  their  right  to  occupy  it  ceased,  and  the  contract 
legally  terminated  by  the  lessor. 

Reported  below,  42  Hun,  61. 
(Argued  October  6,  1890;  decided  December  2,  1890.) 
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Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  22, 1886, 
which  reversed  a  judgment  in  favor  of  defendant  entered  upon 
the  report  of  a  referee,  and  granted  a  new  trial. 

Since  1880,  Harvey  C.  Foster  has  been  the  owner  in  fee  of 
the  land  described  in  the  written  contract  entered  into  under 
seal  by  him  with  Walter  A.  Wilcox,  Amos  D.  Wheeler  and 
William  T.  Eaton,  dated  April  27,  1881,  and  acknowledged 
May  9,  1881,  the  material  parts  of  which  are  as  follows : 

"Agreement  made  this  27th  day  of  Aprils  1881,  between 
Harvey  C,  Foster^  party  of  the  tiret  part,  and  W,  A.  Wilcox^ 
A.  D.  Wheeler  and  W.  T,  EaUm^  party  of  the  second.  Wit- 
nesseth  that  the  said  first  party,  in  consideration  of  the  sum  of 
one  dollar,  to  —  paid  by  the  second  party,  the  receipt  of  which 
is  hereby  acknowledged,  and  of  the  agreements  hereinafter 
mentioned,  to  be  kept  and  perfonned  by  said  second  party, 
have  granted,  leased  and  demised,  and  do  hereby  grant,  lease 
and  demise  unto  the  said  second  party,  their  heirs  and  assigns. 
All  that  tract  or  parcel  of  land  situate  in  the  Town  of  Wirty 
described  as  follows,  to  wit "  (liere  follows  a  description  of 
fifteen  acres  of  land),  "with  the  exclusive  right  to  dig,  bore 
and  mine  for  and  gather  all  oil  or  gases  found  in  and  upon  the 
aforesaid  premises,  to  have  and  to  hold  the  same  for  the  terra 
of  twelve  years  from  this  date,  or  as  long  as  oil  is  found  in 
paying  quantities ;  also  the  right  of  way  to  enter  upon  said 
premises  for  the  purpose  of  operating,  mining  or  removing 
said  oil  or  gases  therefrom,  and  full  power  to  erect  all  neces- 
sarj'  buildings  and  tanks  upon  said  premises  for  the  purpose 
of  procuring  or  storing  said  oil  or  gases,  with  the  full  right  to 
said  second  party  of  appropriating  to  their  own  use  all  the 
oil  or  gases  found  upon  said  premises  during  said  term. 

"  In  consideration  whereof  the  said  second  party  agrees  to 
give  the  said  first  party  one-eighth  part  of  the  oil  produced  and 
saved  from  said  premises,  to  be  delivered  on  said  premises  to 
the  party  of  the  first  part.  The  first  party  has  the  right  to 
use  for  agricultural  purposes  whatever  portion  of  said  premises 
second  party  does  not  use  and  need  for  said  oil  and  other  pur- 
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poses  herein  stated.  The  party  of  the  second  part  covenants 
to  commence  operations  for  said  mining  purposes  and  prosecute 
the  same  on  some  portion  of  the  above  described  premises 
within  two  years  from  this  date,  or  thereafter  pay  to  the  party 
of  the  first  part dollars  per until  work  is  com- 
menced. This  lease  shall  be  null  and  void  and  at  end  unless 
said  second  party  shall,  within  six  months  from  this  date, 
commence  and  prosecute  with  due  diligence,  unavoidable 
accidents  excepted,  the  sinking  and  boring  of  one  well  oii  or 
in  the  vidiiity  of  this  lease  to  a  depth  of  1,200  feet,  unless  oil 
in  paying  quantities  is  sooner  found.     *     *     * 

"  Said  second  party  shall  have  the  right  and  power  to  remove 
their  machinery,  derricks,  tools  and  fixtures,  or  any  other  proj)- 
erty  at  any  time  from  said  premises.  If  the  party  of  the 
second  part  fails  to  keep  and  perform  the  covenants  and 
agreements  by  him  to  be  kept  and  performed,  then  this  lea^e 
shall  be  null  and  void  and  surrendered  to  the  party  of  the  first 
part.  It  is  agreed  that  the  foregoing  stipulations  and  agree- 
ments shall  apply  to  and  bind  the  heirs,  executors,  administra- 
tors and  assigns  of  the  respective  parties  hereunto." 

The  contract  is  partly  written  and  partly  printed,  the  written 
words  being  italicised  in  the  copy  above  set  forth.  When  tliis 
action  was  begun  William  T.  Eaton  was  the  owner  of  three- 
twelfths,  Amos  D.  Wheeler  of  three-twelfths,  Charles  Peavy 
of  two-twelfths,  Moms  C.  Mulkin  of  two-twelfths,  and  the 
Allegany  Gas  Company  of  two-twelfths  of  the  interest  of  the 
parties  of  the  second  part  in  this  contract. 

The  parties  of  the  second  part  entered  upon  the  premises  in 
June,  1881,  erected  an  engine-house,  placed  therein  an  engine 
and  boiler,  with  tools  and  machinery,  erected  a  derrick  and 
began  drilling  a  well,  and  before  the  end  of  July  had  drilled 
to  the  depth  of  1,093  feet,  and  about  the  middle  of  August  had 
reached  the  depth  of  1,600  feet.  Drilling  was  then  suspended 
until  the  winter  and  early  spring  of  1882,  when  it  was  resumed 
and  the  well  sunk  to  the  depth  of  1,800  feet,  at  an  expense 
of  about  $3,000.    At  the  depth  of  1,045  feet  naturd  gas 
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was  found  in  large  quantities ;  at  1,093  feet  some  oil  was  found, 
but  not  in  paying  quantities.  On  one  or  two  occasions  about 
a  barrel  of  oil  was  bailed  out,  but  was  not  saved  for  commer- 
cial purposes  and  no  tanks  or  means  were  provided  for  storing 
oil.  The  well  was  cased  down  to  rock,  a  depth  of  285  feet, 
but  was  never  tubed  for  the  purpose  of  obtaining  the  oil. 
The  gas  was  conducted  about  150  feet  away  from  the  well  as 
a  precaution  against  the  destruction  of  the  buildings  and  der- 
rick by  fire,  the  pipe  being  turned  up  at  the  end  and  the  gas 
lighted  and  allowed  to  burn.  The  parties  of  the  second  part 
used  the  gas  for  fuel  in  mnning  their  engine  while  drilling, 
but  not  for  any  other  purpose.  In  the  spring  of  1882  the 
parties  of  the  second  part  ceased  to  prosecute  operations  for 
mining  purposes  on  the  premises  and  afterward  did  not  in  any 
manner  attempt  to  obtain  oil  therefrom,  which  they  never 
found  in  paying  quantities.  In  the  autmnn  of  1882  the  par- 
ties of  the  second  part  removed  from  the  premises  their  engine, 
boiler  and  machinery,  but  left  thereon  their- engine-house, 
derrick,  the  casing  in  the  well  down  to  the  rock,  and  the 
tubing  which  conducted  the  gas  from  the  well.  On  the  8th 
of  February,  1884,  Harvey  C.  Foster  entered  into  a  written 
contract  under  seal  with  Charles  P.  Tlmrston,  whereby  he 
leased  to  said  Thurston  lOO  acres  of  land,  including  the  fifteen 
acres  described  in  the  contract  first  mentioned,  for  the  purpose 
of  mining,  drilling  and  excavating  for  petroleum,  rock  carbon, 
oil  and  gas,  or  other  valuable  minerals  or  volatile  substances, 
with  the  right  to  lay,  maintain  and  operate  pipes  for  the  trans- 
portation of  oil  and  gas  over  the  other  lands,  and  to  erect 
structures  for  the  purpose  of  drilling  wells  and  storing  gas  or 
oil,  reserving  to  the  lessor  one-fourth  of  all  oil  found,  and  in 
case  gas  was  found  to  furnish  Foster  with  light  and  fuel  for 
his  dwelling,  and  pay  him  an  annual  rental  of  fifty  dollars 
for  each  well  after  the  first  from  which  gas  should  be  taken. 
The  lease  contains  this  covenant :  "And  it  is  further  agreed 
that  this  instrument  is  subject  to  a  lease  on  a  part  of  said  lands 
made  to  Wilcox,  Wheeler  and  Eaton,  in  case  the  same  is  not 
now  or  does  not  become  forfeited  or  canceled." 
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On  the  day  of  the  date  of  the  last-mentioned  lease  it  was 
assigned  by  the  lessee  to  the  Allegany  Gas  Company  (limited), 
which  immediately  entered  into  possession  of  the  premises, 
cleared  out  and  tubed  the  well,  since  which  it  has  produced  gas 
and  become  of  great  value.  Shortly  after  the  company  began 
its  operation  the  plaintiflEs  gave  it  notice  of  their  claims  and 
insisted  that  they  were  entitled  to  ten-twelfths  of  the  gas  pro- 
duced, and  demanded  that  they  be  permitted  to  enjoy  their 
rights,  which  was  refused,  and  thereupon  this  action  was 
brought  to  restrain  the  company  from  appropriating  to  itself, 
to  the  exclusion  of  the  plaintiffs,  the  well  and  its  products, 
and  to  recover  their  respective  interests  in  the  property,  with 
damages  for  the  exclusion.     The  corporation  alone  answered. 

^.  O.  Spragtce  for  appellants.  An  "  oil  lease,"  by  whose 
terms  the  lessor  retains  the  right  of  possession  of  the  land 
described,  excepting  such  possession  as  is  incident  to  the  pro- 
duction of  the  fluids  described  in  the  lease,  although  usually 
denominated  a  "  lease,"  is  in  legal  effect  nothing  more  than  a 
"license"  to  enter  upon  the  lessors  land  to  search  for  oil 
or  other  fluids  mentioned  in  the  lease  upon  the  conditions 
expressed  in  the  instrument,  and  is  to  be  governed  by  the  rules 
of  law  applicable  to  licenses.  {Fimk  v.  HaM^man^  53  Penn. 
St.  229;  U.  P.  Co,  v.  B,  P.  Co.,  72 id.  173;  Grubby.  GrxM. 
74  id.  25  ;  Thompson'' 8  Appeal,  101  id.  225;  Shepherd  v.  M. 
0,  Co.,  38  Hun,  37;  Dark  v.  Johmton,  55  id.  164.)  There 
are  certain  facts  and  customs  in  the  mining  of  petroleum 
wliich  are  so  uniform  and  notorious  that  the  court  will  take 
judicial  notice  of  them.  {M^mroe  v.  Armstrong,  96  Penn.  St. 
307,  310 ;  Brown  v.  Vandergrift,  80  id.  142.)  Where  the 
lessee  fails  to  develop  the  property  as  provided  by  the  lease^ 
the  lease  is  forfeited  without  any  notice  or  proceeding  by  the 
lessor;  and  alienation  by  the  lessor  to  a  third  person  is  in 
legal  effect  a  sufficient  declaration  of  forfeiture.  {Munroe  v. 
Armstrong,  96  Penn.  St.  307;  A.  O.  Co.  v.  B.  O.  Co.,  21  Hun, 
26;  86  N.  Y.  638;  Shepherd  v.  M.  0.  Co.,  38  Hun,  37; 
Brmon  v.   Vandergrift,  80  Penn.  St.  142.)    The  referee,  as 
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well  as  the  General  Term,  was  right  in  holding  that  the  lease 
was  forfeited,  and  that  the  lease  to  Thurston  transferred  the 
property  therein  described  free  from  all  claim  under  the  prior 
lease,  {i  Kent's  Comm.  74 ;  Bolsaubin  v.  Reed^  2  Keyes, 
323 ;  KeUarn  v.  McKinstry^  69  N.  Y.  264 ;  Parmalee  v.  0, 
db  S.  R.  R.  Co,,  2  Seld.  74;  Taylor  v.  Millard,  28  N.  Y.  S. 
R.  694,  697 ;  GiUs  v.  Austin,  62  N.  Y.  486 ;  24  Moak's  Eng. 
Cas.  573 ;  4  R  S.  [8th  ed.]  2459,  §§  23,  24,  25 ;  Va^i  Rens- 
selaer V.  Slingerland,  26  X.  Y.  580.)  The  referee  was  right 
in  dismissing  the  complaint.  {Middlehrooh  v.  Corwin,  15 
Wend.  170 ;  Forhes  v.  Shaituck,  22  Barb.  573 ;  Searles  v„ 
Searles,  3  Sandf.  Ch.  606 ;  Drury  v.  Molim,  6  Ves.  327 
muton  V.  Warner,  1  M.  &  W.  466 ;  1  Taylor's  L.  &  T 
§§  420,  421 ;  Earl  of  Shrewsbury  v.  Gould,  2  B.  ife  Aid:  487 
Wehh  V.  Plurnmer,  Id.  746 ;  Koch's  Appeal,  93  Penn.  St. 
434,  442;  Brainerd  v.  Arnold,  27  Conn.  617;  Shurp  v 
Wright,  21  Beav.  150  ;  Southcomh  v.  Bishop  of  Exeter,  6 
Hare,  213.)  The  construction  by  the  referee  of  the  clause 
providing  for  the  commencement  and  prosecution  of  operations 
was  correct.  {Slosson  v.  Bea/ile,  7  Johns.  72 ;  Gray  v.  Crosby, 
18  id.  219 ;  2>.  M,  Co.  v.  Roeber,  106  N.  Y.  473 ;  Long  v. 
Bowring,  33  Beav.  585 ;  I\  Ins.  Co,  v.  C.  Ins.  Co,,  87  N.  Y. 
400 ;  Dodge  v.  St.  John,  96  id.  260 ;  Crocker  v.  Crocks,  6 
Hun,  587 ;  Cronkhite  v.  Cronkhite,  94  K  Y.  323 ;  Ketchum 
V.  Nevyinan,  3  N.  Y.  S.  R.  566 ;  Jamison  v.  MllUinan,  3 
Duer,  255 ;  Wiseman  v.  Lueks^inger,  84  N.  Y.  31 ;  Picket  v. 
DowdaU,  2  Wash.  106 ;  Ko(m  v.  Tanner,  m  Penn.  St.  297.) 
This  suit  is  in  substance  an  action  for  a  specific  performance, 
and  the  principles  of  equity  applicable  to  such  an  action 
require  a  dismissal  of  the  complaint.  {Benedict  v.  Lynch,  1 
Johns.  Ch.  370 ;  2  Pars,  on  Cont.  340 ;  Wheeler  v.  C  M.  Ins. 
Co..  82  K  Y.  543 ;  Klein  v.  N.  Y.  L.  Ins.  Co.,  104  U.  S.  88.) 

Rufus  Scott  for  respondents.  The  true  construction  of  this 
lease  is,  that  the  lessees  were  to  have  "  the  exclusive  right  to 
dig,  mine  and  bore  for  and  gather  all  oil  or  (and)  gases  found 
in  and  ujK)n  said  premises ''  for  twelve  years.    If,  at  the  end 
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of  that  period,  oil  was  being  found  in  paying  quantities,  that 
right  was  to  continue  "  as  long  as  oil  is  found  in  paying  quan- 
tities." (6  Johns.  54;  1  Wend.  389;  19  K  Y.  364;  24  id. 
463;  34  id.  172;  22  Wkly.  Dig.  260;  39  Barb.  42;  3  Cow. 
284;  84  K  Y.  386;  Wood  on  Landl.  &  Ten.  450.)  The 
referee's  conclusion  of  law  "  that  the  demise  by  said  Harvey 
C.  Foster  to  said  Thurston  and  the  possession  so  taken  under 
the  lease  operated  as  an  election  by  the  said  Foster  and  his 
assigns  to  declare  the  plaintiff's  said  lease  or  license  forfeited 
for  such  failure  "  is  erroneous.  (45  Miss.  359 ;  20  Barb.  443 ; 
1  Miss.  109 ;  9  Mass.  501 ;  7  Pick.  3.)  There  can  be  no  aban- 
donment of  real  estate  except  such  non-user  or  occupation  by 
others  as  establishes  adverse  right.  (1  U.  S.  Dig.  1 ;  Pickett 
V.  DougaU,  2  Wash.  106 ;  Bunting  v.  Young,  6  W.  &  S.  138 ; 
Philadelphia  v.  Riddle,  25  Penn.  St  259.) 

Follett,  Ch.  J.  It  is  conceded  that  the  parties  of  the 
second  part  to  the  contract  dated  April  27,  1881,  performed 
their  covenants  in  respect  to  the  time  in  which  they  should 
commence  operations  for  mining  purposes,  and  that  they  sank 
the  well  to  the  required  depth  within  the  time  limited. 

Whether  the  lease  (so  called  for  convenience)  created  c  term 
for  twelve  years,  or  whether  the  term  granted  is  limited  to  the 
time  during  which  oil  should  be  produced  in  paying  quantities^ 
is  the  question  upon  which  the  decision  of  this  case  turns. 

This  contract  is  called  a  lease,  but  it  should  be  borne  in 
mind  that  nothing  is  granted  by  it  except  the  oil  and  gases 
found  in  the  land  described,  together  with  the  incidental 
rights  to  use  the  premises  for  the  purpose  of  obtaining  and 
removing  those  products,  and  that  no  rent  or  compensation  is 
to  be  paid  unless  oil  be  found  in  paying  quantities,  in  which 
case  the  lessor  is  to  be  compensated  in  kind.  Had  neither  gas 
nor  oil  been  found,  it  would  not  have  been  contended  that  the 
lessees  would  have  a  right  to  occupy  the  premises  for  the  full 
term  of  twelve  years  without  rent. 

Undoubtedly  the  lessees  had  the  right  of  possession  so  long^ 
as  they,  in  good  faith,  were  engaged  in  boring  wells  or  testing 
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the  oil-producing  capacity  of  the  land.  But  when  it  was 
demonstrated  that  oil  could  not  be  obtained,  or  when  they 
should  abandon  their  search,  their  right  to  possess  the  property 
would  end  and  thereafter  they  would  have  no  more  right  to 
occupy  it  than  a  stranger. 

Construing  all  of  the  provisions  of  the  instrument  together 
and  keeping  in  mind  the  evident  purpose  of  the  parties,  we 
think  the  term  created  by  the  lease  was  limited  to  the  time 
during  which  oil  should  be  found  in  the  quantities  mentioned, 
and  that  the  term,  "  or  as  long  as  oil  is  found  in  paying  quan- 
tities," are  words  of  limitation  and  fix  the  duration  of  the  lease. 

The  lessees  having  tested  the  premises  to  their  satisfaction 
and  having  for  two  years  ceased  to  use  them  for  the  purposes 
granted,  it  was  well  held  by  the  learned  referee  that  the  con- 
tract might  be,  and  was,  legally  terminated  by  the  lessor. 

The  order  should  be  reversed,  and  the  judgment  entered 
upon  the  report  of  the  referee  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Order  reversed  and  judgment  affirmed. 


William  Duffds,  Eespondent,  v,  Eli  T.  Bangs  et  al., 
Appellants. 

Where  land  was  leased  for  nursery  purposes,  and  the  owner  of  the  nur- 
sery stock,  relying  upon  a  promise  of  the  lessors  that  he  might  enter 
upon  the  premises  and  remove  it  in  the  spring,  after  the  termination  of 
the  lease,  allowed  it  to  remain  after  surrender  of  the  premises,  held,  that 
said  lessors  were  estopped  from  claiming  ownership  of  the  stock  by 
reason  of  the  termination  of  tlie  lease;  that  the  owner  was  entitled  to  a 
reasonable  and  proper  opportunity  to  remove  it  during  the  spring,  and 
that  upon  a  refusal  of  the  lessors  to  permit  him  so  to  do,  an  action  was 
maintainable  againt  the  lessors  for  a  conversion. 

The  lease  was  terminated  by  summary  proceedings  to 'recover  possession 
because  of  non-payment  of  rent.  The  lease  contained  a  clause  giving 
the  lessors  a  lien  as  security  for  rent  upon  the  growing  crops,  fruits, 
etc.,  raised  on  the  premises;  it  was  recorded  in  the  office  of  the 
county  clerk,  but  was  not  filed  as  a  chattel  mortgage.    Plaintiff  claimed 
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as  purchaser  of  the  nursery  stock  from  the  lessee.  Held,  that,  conced- 
ing said  clause  included  the  nursery  stock,  up  to  the  time  the  lease 
was  terminated  said  stock  was  personal  property,  and  so,  not  within 
the  provision  of  the  Recording  Act;  that  as  the  lease  was  not  filed 
as  a  chattel  mortgage,  said  clause  did  not  affect  the  rights  of  the 
parties  unless  it  appeared  that  plaintiff  had  actual  notice  thereof;  and 
that,  as  the  testimony  as  to  actual  notice  was  conflicting,  plaintiff  denying 
the  same,  the  refusal  of  the  trial  court  to  submit  the  question  to  the 
jury  was  error. 
Reported  below,  43  Hun,  52. 

(Argued  October  7,  1890  ;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  11,  1887,  which  reversed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial 
at  Circuit,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

T.  K.  Fuller  for  appellants.  The  lease  given  by  defend- 
ants was  a  five-year  lease,  duly  executed  in  writing,  and 
recorded  in  the  proper  county.  This  record  became,  by 
statute,  constnictive  notice  to  all  subsequent  purchasers.  (4 
E.  S.  [8th  ed.]  2475,  §§  33,  37,  38 ;  Acer  v.  WeetcoU,  1  Lans. 
193  ;  46  N.  Y.  384,  392 ;  BAgg%  v.  Da/cies,  20  id.  15 ;  Briggs 
V.  Palmer,  20  Barb.  392.)  The  plaintiffs  offer  to  pay  the 
rent  was  too  late.  The  plaintiff's  demand  was  equally  useless. 
{Brooks  V,  Galster^  51  Barb.  196 ;  Landoix  v.  Bd.  Suprs.^  24 
Hun,  75 ;  K710X  v.  McDonald^  25  id.  268 ;  Laughran  v.  Ross^ 
45  K  Y.  792 ;  Code  Civ.  Pro.  §  2253 ;  8am8on  v.  Rose,  66 
N.  Y.  411.) 

Walter  S.  Ma^Gregor  for  respondent.  The  trial  court  erred 
in  holding  that  the  nursery  stock  in  question  was  fixtures  and 
became  part  of  the  real  estate,  and  went  to  the  landlord. 
{Ilayniltan  v.  Austin^  36  Hun,  138-142 ;  I^ng  v.  Wil'Comh,  7 
Barb.  263-267 ;  Green  v.  Armstrong^  1  Den.  550 ;  Smith  v. 
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Jenk8,  Id.  680 ;  1  N.  Y.  90 ;  Fm^man  v.  Goepper,  14:  Ohio, 
567 ;  Hennan  on  Chat.  Mort.  §§  7,  10 ;  Sisson  v.  Ilibbard, 
10  Hun,  420-422;  75  N.  Y.  542;  Blnkley  v.  Forkner,  19 
N.  E.  Kep.  753.)  The  trial  coui-t  erred  in  holding  that  the 
landlord  was  rightfully  in  possession  of  the  nursery  stock  as 
his  property.  {King  v.  Wileomhj  7  Barb.  263;  Fo7*d  v. 
Cobh^  20  N.  Y.  344 ;  Bank  of  La7idn</burgh  v.  Crary^  1 
Barb.  548 ;  WinU^rmaU  v.  Light,  46  id.  278-289 ;  1  Hillard 
on  Keal  Prop.  23,  34 ;  Tyler  on  Fixtures,  327 ;  Taylor  on 
Landl.  &  Ten.  §§  398,  408,'  410,  414.)  The  trial  court  erred 
in  holding  that  the  lease  M'as  terminated  before  March  four- 
teenth. {Pmoers  v.  Carpenter,  15  Wkly.  Dig.  155  ;  NeweU 
V.  Wighmn,  102  N.  Y.  28.)  The  trial  court  erred  in  refusing 
to  let  the  case  go  to  the  jury  on  the  question  of  the  right  of 
plaintiff  to  enter  and  remove  the  property  on  April  twenty- 
fourth.  {Moore  v.  Wood,,  12  Abb.  Pr.  393.)  The  trial  court 
erred  in  refusing  to  let  the  case  go  to  the  jury  on  the  question 
of  the  defendants  being  barred  and  estopped  by  his  promise 
made  to  plaintiff  March  14,  1879,  that  plaintiff  might  go  on 
in  the  spring,  when  the  ground  was  suitable,  and  remove  the 
property.  {Torry  v.  Burnet,  38  N.  J.  L.  457,  461 ;  Belzell 
V.  Odell,  3  Hill,  215  ;  Young  v.  Bushnell,  1  Bosw.  1 ;  Plumh 
V.  a  a  M.  Ins.  Co.,  18  N.  Y.  392;  Miller  v.  P.  Ins.  Co., 
107  id.  292,  301.)  The  trial  court  erred  in  refusing  to  let  the 
case  go  to  the  jury  on  the  question  of  plaintiiPs  right  to  enter 
and  remove  the  property  after  the  voluntary  surrender  by  the 
tenants,  on  which  defendants  rely.  {Londoni  Loan  Co.  v. 
Drake,  L.  K.  [6  C.  B.  Div.]  796-809 ;  Saint  v.  Pilley,  L.  K. 
[10  Exch.  Div.]  137 ;  Omhany  v.  Jones,  19  K  Y.  234 ;  AUm 
v.  Bromn,  60  Barb.  39 ;  Tort^y  v.  Burnet,  38  N.  J.  L  457 ; 
McAdara  on  Landl.  &  Ten.  475 ;  Ewell  on  Fixtures,  145  ; 
Coke's  Littleton,  338.)  The  defendants  cannot  claim  this 
property  under  the  chattel  mortgage  clause  in  their  lease. 
{Betsinger  v.  Schuyler,  46  Hun,  349.)  The  trial  court  erred 
in  allowing  in  evidence,  under  plaintiff's  exceptions,  the  judg- 
ment-roll in  the  summary  proceedings  with  copies  only  of 
the  affidavits  used,  without  proof  of  loss  of  the  originals,  and 
SioKELs— Vol.  LXXVH.        54 


426  DuFFus  V.  Bangs  et  aJ.  [Dec, 

Opinion  of  the  Court,  per  Haight,  J. 

without  proof  of  judgment  and  of  the  original  warrant 
{CampbeUY.  MaUory^^^  How.  Pr.  183;  Coffin  v.  Tracer/^ 
3  Caine,  129 ;  Deuel  v.  Emt,  24  Barb.  438 ;  HiU  v.  Stocking^ 
6  Hill,  314.) 

Haight,  J.  This  action  was  brought  to  recover  the  value 
of  a  quantity  of  nursery  stock  which  it  is  alleged  was  con- 
verted by  the  defendants. 

It  appears  that  the  defendants  had  leased  to  Will  &  Co.  a 
farm  for  the  period  of  five  years,  on  which  Will  &  Co.  had 
planted  a  nursery  for  commercial  purposes.  That  thereafter^ 
and  on  the  26th  day  of  November,  1878,  Will  &  Co.  executed 
and  delivered  to  the  plaintiff  a  chattel  mortgage  upon  such 
nursery  stock,  which  mortgage  was  subsequently  foreclosed 
and  the  stock  bid  in  by  the  plaintiff.  It  further  appears 
that  Will  &  Co.  neglected  to  pay  the  rent  as  it  became  due, 
and  that  thereupon  proceedings  were  instituted  by  the  defend- 
ants to  recover  the  possession  of  the  leasehold  premises,  and 
that  such  proceedings  resulted  in  an  order  to  dispossess  Will 
&  Co.,  bearing  date  the  5th  day  of  March,  1879. 

It  is  contended  on  the  part  of  the  plaintiff  that  whilst  the 
warrant  to  dispossess  was  issued  on  the  fifth  day  of  March,  it 
was  not  served,  and  possession  by  the  tenant  was  not  surren- 
dered thereunder  at  tliat  time  ;  that  an  arrangement  was  made 
by  which  the  tenants  should  remain  in  possession,  and  that 
they  did  so  remain  in  possession  until  after  the  fourteenth  day 
of  March  thereafter.  That  on  that  date,  and  whilst  Will  & 
Co.  were  in  possession,  the  plaintiff  had  a  talk  with  the  defend- 
ant Eli  T.  Bangs  in  reference  to  the  nursery  stock  and  his 
interest  therein,  and  that  Bangs  told  him  that  he  could  come 
in  the  spring  when  the  ground  was  not  too  wet,  and  that  he 
would  let  him  take  the  stock  up.  That  subsequently,  and  on 
the  23d  of  April,  1879,  he  did  go  to  the  farm  to  remove  the 
stock,  and  was  then  refused  permission  so  to  do. 

The  trial  court,  however,  held  that  the  issuing  of  the  war- 
rant to  dispossess  relieved  the  parties  of  the  relationship  of 
landlord  and  tenant,  and  that  there  was  nothing  in  the  case 
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showing  that  the  subsequent  possession  of  Will  &  Co.  was,  by 
arrangement  or  by  the  consent  of  the  lessors  who  had,  by 
operation  of  the«law,  been  restored  to  their  former  rights.  In 
this  conclusion  it  appears  to  us  that  the  trial  court  was  at 
fault,  and  that  there  wtre  questions  of  fact  which  should  have 
been  submitted  to  the  jury. 

William  F.  Will,  in  his  deposition  read  on  behalf  of  the 
plaintiff,  speaking  in  reference  to  the  proceedings  to  dispossess, 
said  that  the  suit  against  Will  &  Co.  was  decided  about  the 
5th  of  March,  1879,  and  that  afterwards  he  got  an  extension 
for  a  few  days  by  paying  five  dollars,  meaning,  as  we  under- 
stand, that  he  got  an  extension  of  the  lease.  The  plaintiff 
testified  that  he  saw  Mr.  Bangs,  the  defendant,  on  the  14th  of 
March,  1879,  upon  the  fann  in  question  whilst  Will  &  Co. 
were  in  possession,  and  had  a  convei-sation  with  him,  in  which 
the  defendant  told  him  that  if  he  would  come  in  the  spring 
when  the  ground  was  not  too  wet  he  would  bt  him  take  the 
stock  up.  We  do  not  understand  that  all  of  this  testimony 
was  controverted,  but  even  if  it  was  it  would  still  raise  a 
question  for  the  jury  to  dispose  of. 

The  nursery  stock  was  planted  by  the  tenant  upon  the  lease- 
hold premises  for  commercial  purposes.  It  was  -their  inten- 
tion, when  the  stock  had  grown  to  a  sufficient  size,  to  take  it 
up  and  sell  it.  This  they  had  the  right  to  do  at  any  time 
during  the  life-time  of  the  lease.  Their  rights  had,  by  opera- 
tion of  the  law,  passed  to  the  plaintiff  w^ho  had  become  the 
owner  of  the  stock  at  the  time  of  the  demand  and  refusal  of 
possession. 

if,  therefore,  the  defendants  did,  during  the  existence  of 
the  lease,  or  any  extension  thereof,  tell  the  plaintiff  that  he 
could  enter  the  premises  and  remove  the  stock  ^n  the  spring 
after  the  lease  had  terminated,  and  the  plaintiff,  relying  upon 
such  promise,  had  allowed  the  stock  to  remain,  the  defendants 
would  thereafter  be  estopped  from  claiming  the  ownership  of 
the  stock  by  reason  of  the  termination  of  the  lease,  and  they 
should  have  afforded  a  reasonable  and  proper  opportunity  to 
remove  the  stock  during  that  spring. 
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No  claim  is  made  but  that  the  twenty-tliird  of  April  was 
such  reasonable  and  proper  time. 

Again,  it  does  not  appear  to  us  that  the  xact  that  the  lease 
contained  a  clause  giving  tjie  defendants  a  lien  upon  the 
growing  crops,  fruits  and  grain  to  be  raided  upon  the  premises 
as  security  for  the  rent  that  should  become  due,  changes  tlie 
situation  of  the  parties.  The  lease  was  not  filed  in  the  office 
of  the  town  clerk  as  a  chattel  mortgage.  It  is  true  it  was 
recorded  in  the  office  of  the  county  clerk,  and  that  as  to  sub- 
sequent purchasers  and  encumbrancers  of  the  real  estate  such 
record  was  a  constructive  notice.  But  the  plaintiff  claims 
only  the  nursery  stock,  and  no  interest  in  the  real  estate. 
Such  stock,  as  we  have  seen,  was  planted  by  the  tenants  with 
the  intention  to  remove  the  same  and  sell  it  during  the  life- 
time of  the  lease.  They  liad,  in  effect,  sold  the  stock  to  the 
plaintiff,  and  he  had  the  right  to  remove  the  same.  It  was, 
therefore,  up  to  the  time  that  the  lease  was  finally  terminated, 
personal  property,  and  not  within  the  provisions  of  the 
Recording  Act. 

It  is  claimed,  however,  that  the  plaintiff  had  actual  notice 
of  tliis  clause  in  the  lease.  This,  however,  he  denies,  so  that 
the  question,  of  actual  notice  would  have  been  for  the  jury 
instead  of  the  court. 

These  views  render  it  unnecessary  to  consider  the  relation 
of  the  parties  after  the  lease  had  been  terminated  and  posses- 
sion of  the  premises  regained  by  the  defendants,  or  whether 
the  clause  in  the  lease  in  reference  to  growing  crops,  fmit  and 
grain  includes  "  nursery  stock." 

The  order  of  the  General  Tenn  should  be  affirmed,  with 
costs,  and  judgment  absolute  ordered  for  the  plaintiff  upon  the 
stipulation. 

All  concur  except  Follett,  Ch.  J.,  and  Vakn,  J.,  not 
sitting. 

Order  affirmed  and  judgment  absolute  for  plaintiff  on 
stipulation. 
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Notes  G.  Palmeb,  Appellant  and  Respondent,  v.  The         isa  p 
Cypkess  Hill  Cemetery,  Appellant  and  Respondent.  •  122   421 


"Where,  in  an  action  against  a  corporation  for  the  specific  performance  of  a 
contract  which  was  ultra  vires,  but  not  against  public  policy,  the  validity 
of  the  contract  was  not  questioned  by  the  answer,  and  it  appeared  that 
performance  Jn  the  part  of  the  plaintiff  was  accepted  by  the  corpora- 
tion, held,  that  the  question  as  to  the  validity  of  the  contract  could  not 
be  raised  upon  appeal. 

"While  facts  proved  in  an  action  tried  by  the  court  or  a  referee,  although 
not  founds  may  be  resorted  to  for  the  purpose  of  sustaining  the  judg- 
ment, this  may  not  be  done  for  the  purpose  of  a  reversal. 

Defendant,  a  rural  cemetery  association,  incorporated  under  the  act  of 
1847  (Chap.  188,  Laws  of  1847),  contracted  to  sell  to  plaintiff  a  large 
number  of  lots  in  its  cemetery  for  the  purpose  of  a  resale  by  him. 
In  an  action  for  a  specific  performance  of  the  contract,  defendant 
in  its  answer  did  not  question  the  validity  thereof,  but  denied  that  it 
had  received  payment  in  full  and  offered  to  perform  upon  payment 
being  made.  The  evidence  showed  that  blocks  of  lots  were  also  sold  to 
some  of  defendant's  trustees;  it  was  not  found  and  did  not  appear  that 
the  sale  to  plaintiff  was  part  of  a  scheme  embracing  the  sales  to  the 
trustees,  and  there  was  no  finding  that  the  sale  was  unfair  or  was  pro- 
duced by  illegal  means.  Ueld,  that  this  could  not  be  assumed  on  appeal; 
nor  could  it  be  held  that  the  sale  was  against  public  policy. 

Plaintiff  was,  at  the  time  of  the  making  of  the  contract,  defendant's  sur- 
veyor and  superintendent.  Ueld,  that  such  relation  was  not  fiduciary, 
but  was  simply  that  of  employe,  and  so.  did  not  bring  the  contract  within 
the  condemnation  of  public  policy. 

It  appeared  that  plaintiff  surrendered  a  portion  of  the  lots  under  an  agree- 
ment that  certain  payments  made  by  him  upon  a  mortgage  should  be 
allowed  and  credited  to  him.  The  referee  found  that,  after  payment  in 
full  for  the  lots  retained  by  plaintiff,  there  remained  due  him  from 
defendant,  $621.14,  for  which  sum,  with  interest,  judgment  was  ren- 
dered, and  also  judgment  for  specific  performance  as  to  the  lots  retained. 
Held,  no  error;  that,  although  the  repurchase  was  not  strictly  within  the 
terms  of  the  act  of  1875  (Chap.  856,  Laws  of  1875),  authorizing  defend- 
ant to  buy  in  lots  "  held  for  resale  in  private  hands  under  certificates 
locating  them,"  as  plaintiff  did  not  hold  them  on  certificates,  yet,  as  the 

.  amount  allowed  was  within  the  maximum  sum,  defendant  was  permitted 
by  said  act  to  pay,  the  transaction  was  not  unlawful;  and  that,  as  the 
accoimts  and  dealings  between  the  parties  were  necessarily  the  subject 
of  investigation  in  order  to  ascertain  whether  defendant  had  received 
payment,  it  was  not  error  to  direct  judgment  in  plaintiff's  favor  for  the 
balance  due  him,  as  incidental  to  the  main  relief  sought. 
(Argued  October  18,  1890;  decided  December  2,  1890.) 
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Cross-appeals  from  judgment  of  the  General  Tenn  of  tbe 
Supreme  Court  in  the  second  judicial  department,  entered, 
upon  an  order  made  February  13,  1888,  which  affirmed  a 
judgment  in  favor  of  plaintiif  entered  on  the  report  of  a 
referee. 

This  action  was  brought  for  the  specific  performance  of  an 
alleged  contract  by  which  the  defendant  agreed  to  sell  to  the 
plaintift  a  certain  number  of  lots  in  its  cemetery.  The  referee 
directed  judgment  for  the  conveyance  of  certain  lots  by  tlie 
defendant  to  the  plaintiff,  and  for  the  recovery  by  the  latter  of 
$955.93.  The  defendant  appealed  from  the  entire  judgment, 
and  the  plaintiff  appealed  from  the  affirmance  of  the  money 
recovery  part  of  it  only. 

Homer  A.  Nelson  for  defendant.  The  agreement  attempted 
to  be  enforced  in  this  action  is  null  and  void.  (Laws  of  18-1:7, 
chap.  133,  §  11 ;  Laws  of  1853,  chap.  122 ;  PeopU  v.  TJ.  Ins. 
Co.,  15  Johns.  358;  Beaty  v.  Jf.  Ins.  Co,,  2  id.  109;  N.  T. 
F.  Ins.  Co.  v.  ^^y,  2  Cow.  678,  679;  £x  parte  Wilcock,  7  id, 
402  ;  Ilosack  v.  College  of  Physicians,  5  Wend.  547  ;  MeCul- 
lough  V.  Moss,  5  Den.  567 ;  Foster  v.  LaRue^  15  Barb.  323  ; 
Bissell  V.  M.  S.  cfe  iT.  /.  E.  R.  Co,,  22  K  Y.  297,  304 ; 
Pom.  Eq.  Juris.  §§  171,  1405.)  The  referee's  conclusion 
"  that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
$621.14,  with  interest  from  the  14th  day  of  April,  1876, 
together  amounting  to  the  sum  of  $955.93,"  is  erroneous.  (7 
Johns.  87;  13  id.  258;  7  Cow.  358;  20  Barb.  154.)  The 
decision  of  the  referee  that  defendant  agreed  to  repay  plaintiff 
the  money  he  had  paid  for  interest  on  the  Williamsburgh 
Savings  Bank  mortgage,  with  interest  thereon,  compounded 
every  six  months,  the  amount  of  which  was  there  stated  at  the 
Bum  of  $5,309.12  is  erroneous  ;  and,  if  such  an  agreement  was 
made  between  Palmer,  trustee,  and  his  associate  trustee,  the 
fiame  is  not  binding  upon  the  corporation  and  is  null  and 
void.  {Butts  V.  Wood,  37  N.  Y.  318,  319 ;  Robinson  v. 
SwMh,  3  Paige,  322 ;  Angel  &  Ames  on  Corp.  258,  260 ; 
A.  R.  R.  Co.  V.  Blakie,  30  Barb.  571 ;  C.  C.  Co.  v.  Sher- 
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man,  30  id.  572;  Coleman  v.  8.  A,  B,  H.  Co.,  38  id.  201 ; 
48  Barb.  371.) 

WUUam  G.  Cooke  for  plaintiff.  The  defendant  had  waived 
by  its  answer  any  possible  defense,  based  upon  the  alleged 
invalidity  of  the  contract  sued  on.  {Dufy  v.  0^ Donovan,  40 
N.  Y.  223 ;  Pepper  v.  Haight,  20  Barb.  429 ;  S.  Co.  v.  Mon- 
heiiner,  9  J.  &  S.  184.)  Plaintiff  having  performed  his  part  of 
the  contract,  and  defendant  having  received  the  full  stipulated 
consideration,  the  latter  cannot  now  plead  its  want  of  power  to 
make  the  agreement.  (DeGroff  v.  A.  Z.  T.  Co.,  21  K  Y.  127 ; 
Parish  V.  Wheeler,  22  id.  494 ;  TF.  A.  Co.  v.  BarUno,  63  id. 
70 ;  CasUe  v.  Lewis,  78  id.  134,  135 ;  Woodruff  y.  E.  B.  Co., 
93  id.  618,  619 ;  B.  B.  Co.  v.  Boach,  97  id.  378,  381 ;  Tmmi  of 
Verona  v.  PecJcham,  66  Barb.  103 ;  Bd,  Suprs.  v.  McQueen,  15 
Ilun,  551 :  Hurd  v.  Green,  17  id.  334,  335.)  The  distinction 
between  ultra  vires  and  iUegal  contracts  cannot  be  ignored. 
{BisseU  V.  M.  S.  &  N.  L  B.  B,  Co.,  22  N.  Y.  258 ;  DeGroff  y. 
A.  L.  T.  Co,,  21  id.  124;  Parish  v.  Wheder,  22  id.  494;  W. 
A.  Co.  V.  Barlmjo,  63  id.  62 ;  Woodruff  v.  E.  B.  Co.,  93  id.  609 ; 
Bd.  Suprs.  V.  McQueen,  15  Hun,  551 ;  Mayor,  ete.,  v.  Wylie, 
43  id.  547,  550.)  The  sale  was  not  illegal  or  opposed  to  public 
policy.  {Kent  v.  Q.  M.  Co.,  78  N.  Y.  160,'l90 ;  Laws  of  1875, 
chap.  356 ;  People  v.  City  of  Brooklyn,  4  K  Y.  322 ;  Guil- 
ford  V.  Bd.  Suprs.,  13  id.  149 ;  Darlington  v.  Mayor,  etc., 
31  id.  190;  Hatch  v.  T.  Co.,  9  Abb.  [N.  C]  223.)  The  sale 
w^as  not  ultra  vires.  {E.  N.  Y.  cJ&  J.  B.  B.  Co.  v.  LighthaU, 
5  Abb.  [N.  S.]  462 ;  Williams  v.  W.  U.  T.  Co.,  9  Abb.  [N.  C] 
437 ;  Guilford  v.  Bd.  Suprs.,  13  N.  Y.  143 ;  Brewster  v. 
CUy  of  Syracuse,  19  id.  116 ;  Howell  v.  City  of  Buffalo,  37 
id.  272;  Duaneshurgh  v.  Jenkins,  57  id.  178;  Bogers  v. 
Smith,  5  Hun,  4:75 ;  Laws  of  1847,  chap.  133,  §  4 ;  Barry  v. 
M.  E.  Co.,  1  Sandf .  Ch.  289  ;  Curtis  v.  Leavitt,  15  N.  Y.  64 ; 
Leslie  v.  LoriUard,  110  id.  536  ;  Legrand  v.  M.  Assn.,  80  id. 
638 ;  C.  M.  Co.  v.  PlaU,  3  Daly,  263.)  It  was  insisted  at  the 
General  Term  that  the  plaintiff's  salary  was  not  $3,000,  because 
of  an  irregularity  in  the  resolution  by  which  it  was  fixed. 
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Defendant  is  not  m  a  position  to  raise  this  question.     {Thayer 
V.  Marsh,  75  K  T.  342 ;  Drucker  v.  Ji.  E.  Co,,  106  id.  157, 
162.)    The  first  account  was  presented  to  the  trustees  in  Jan- 
uary, 1875,  and  retained  without  objection  or  question  until 
produced  by  defendant  at  the  trial.     It  shows  a  balance  in 
plaintiff's  favor,  June  30,  1874,  of  $3,247.60.     The  second 
account  shows  an  indebtedness  to  him,  June  30,   1876,  of 
$830.60.     It  was  presented  in  the  fall  of  the  same  year,  and 
was  not  only  tacitly  acquiesced  in,  like  the  other,  but  was 
referred  to  a  committee  and  audited,  and  finally  admitted  and 
approved  by  the  board.     These  are  binding  upon  the  parties 
as  accounts  stated.      {Phillips  v.  Belden,   2  Edw.   Cli.    1  ; 
Lockwood  V.  Thome^  11  N.  Y.  170 :  BuUard  v.  RayiKxr^  30 
id.  197;  Harley  v.  E,  W.  Bk.,  75  id.  618;  Clark  v.  M.  Bk.^ 
15  Wkly.  Dig.  505 ;  Jugla  v.  TrouUet,  120  N.  Y.  21 ;  Momry 
V.  Bishop,  5  Paige,  98 ;  Highie  v.  Heath,  3  T.  &  C.  783 ; 
Young  v.  UiU,  67  N.  Y.  167;  N.  Y.  L.  Ins.  Co,  v.  Man- 
ning, 3  Sandf.  Ch.  58 ;  RUter  v.  Phillips,  53  N.  Y.  586,  590.) 
It  will  not  be  necessary  to  have  a  new  trial,  but  this  court  may 
correct  the  judgment  so  that  it  shall  award  the  right  amounts 
( Wolsicnholm  v.  W.  Co.,  64  N".  Y.  274 ;  Code  Civ;  Pro.  §  1317 ; 
Gautier  v.  J9.  Co.,  13  Hun,  525 ;  Ilanley  v.  Crmce,  19  N.  Y^. 
S.  K.  828 ;  Price  y.  Price,  33  Hun,  435 ;  Canady  v.  Stigery 
3  J.  &  S.  433;  55  N.  Y,  452,  456;  Schreyer  v.  Mayar,  etc, 
40  id.  255 ;  m  id.  656 ;  MiUard  v.  McMuUin,  68  id.  346, 
355  •  Hannahs  v.  Hannalis,  Id.  610.) 

Bradley,  J.  The  defendant  was  incorporated  prior  to 
1850,  pursuant  to  the  provisions  of  chap.  133  of  Laws  of  1847, 
authorizing  the  incorporation  of  rural  cemetery  associations. 
The  plaintiff  in  the  complaint  alleged  tliat  in  June,  1864,  he 
purchased  of  the  defendant  four  Inmdred  lots  in  its  cemetery 
at  the  price  of  ten  thousand  dollars ;  tliat  he  afterwards  sold 
fifty  of  them,  for  which  deeds  were  given  by  the  defendant  on 
his  order;  that  he  fully  paid  the  defendant  the  purchase- 
money  ;  and  tliat  the  defendant  refused  to  make  certificates  or 
deeds  for  tlie  remaining  tliree  hundred  and  fifty  lots.     He, 
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therefore,  demanded  judgment  directing  specific  performance  • 
by  the  defendant  of  its  alleged  contract.  The  defendant,  by 
its  answer,  admitted  the  making  of  the  agreement  as  alleged, 
but  denied  that  the  considemtion  had  been  fully  paid ;  and, 
further,  sQleged  that  the  plaintiff,  upon  terms  mentioned  by 
him,  proposed  to  relinquish  to  the  defendant  two  hundred  of 
snch  lots,  and  that  afterwards,  on  April  14,  1876,  the  defend- 
ant accepted  such  offer  by  the  following  resolution  adopted  by 
its  trustees :  "  Kesolved  that  Mr.  Palmer's  offer  to  surrender 
to  the  cemetery  two  hundred  lots  on  being  allowed  the  interest 
he  has  paid  to  the  Williamsburgh  Savings  Bank,  with  interest 
thereon  compounded  every  six  months,  be  accepted,  and  the 
amoimt  as  proposed  be  allowed  him  on  settlement,  such  amount 
being  five  thousand  three  hundred  and  nine  -jV^j-  dollars;" 
that  after  crediting  him  that  amount  there  remained  due  from 
the  plaintiff  to  the  defendant  $2,419.35  ;  that  on  the  hquida- 
tion  by  him  of  such  indebtedness  the  "  defendant  is  ready  to 
convey,  as  the  plaintiff  may  request,  all  such  plots  as  he  has. 
not  sold  or  surrendered ; "  and  that  on  tlie  performance  by  the 
plaintiff  the  "  defendant  is,  and  at  all  times  has  been,  ready  to 
convey  said  lots  to  the  plaintiff,  or  on  his  order."  The  plain- 
tiff held  the  position  of  surveyor  and  superintendent  of  the 
defendant  from  July,  1849,  to  May,  1864,  and  from  July  1, 
1864,  to  November,  1875.  The  defendant  further  alleged 
that  after  the  location  of  the  plots  within  his  purchase  the 
plaintiff,  in  violation  of  his  duty  as  such  superintendent  and 
without  authority,  caused  an  avenue  to  be  opened  so  as  to  pro- 
mote the  sale  of  them,  and  thereby  blotted  out  a  large  number 
of  lots,  and  in  doing  it  diverted  the  labor  and  resources  of  the 
defendant  from  their  legitimately  authorized  purposes.  In 
addition  to  such  charge  against  the  plaintiff  the  only  issue 
presented  by  the  pleadings  was  whether  the  purchase-money 
which  the  plaintiff  undertook  to  pay  for  the  400  lots,  or  for 
the  residue  after  deducting  the  200  of  them  in  the  event  they 
had  been  rehnquished  as  alleged  by  the  defendant,  had  been 
paid.  And  this  depended  upon  the  state  of  the  accounts 
between  the  plaintiff  and  the  defendant,  which  was  a  subject. 
SicKELs— Vol.  LXXVH.        55 
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of  controversy  on  the  trial.  The  referee  having  found  that 
the  agreement  of  sale  was  made  as  alleged  and  admitted  by 
tlie  pleadings,  and  that  the  plaintifiE  had  surrendered  to  the 
defendant  ^00  of  the  lots  as  alleged  in  the  answer,  and  sold 
fifty-two  ^i%  lots,  further  found  that  after  adjusting  the 
accounts  between  the  parties  and  crediting  the  plaintiff  with 
the  amount  which  the  defendant  agreed  to  allow  him  for  the 
surrender  of  those  lots,  there  remained  due  to  him  from  the 
defendant  $621.14:,  which,  with  interest,  made  the  amount  for 
which  judgment,  in  addition  to  the  other  relief,  was  directed. 
It  is  urged  by  the  defendant's  counsel  that  the  alleged  agree- 
ment to  sell  to  the  plaintiff  400  lots  was  invahd,  and  that  it 
should  not  have  the  support  of  the  judgment  of  the  court  for 
its  performance.  The  sale  of  that  nmnber  of  lots  to  the  plain- 
tiff was  not  within  the  spirit  or  purpose  of  the  statute  from 
which  the  defendant  derived  its  corporate  existence  and 
powers.  The  puq^ose  for  which  the  defendant  was  incorpo- 
rated was  to  procure  and  hold  land  "  to  be  used  exclusively  for 
a  cemetery  or  place  for  the  burial  of  the  dead."  (L.  1847, 
ch.  133,  §§  1,  4.)  The  statutory  direction  is  that  at  least  one- 
half  of  the  proceeds  of  sales  of  lots  be  applied  to  tlie  payment 
of  the  purchase-money  until  fully  paid,  and  the  residue  to  the 
preservation^  improvement  and  embellishment  of  the  cemetery, 
and  that  the  entire  proceeds  of  sales  be  so  applied  after  the 
payment  of  the  purchase-money,  etc.  (Id.  §  7.)  And  the 
lands  are  exempt  from  taxes,  and  not  hable  to  sale  on  execu- 
tion, or  to  be  applied  in  payment  of  debts  due  from  individual 
proprietors.  (Id.  §  10.)  It  is  contemplated  by  the  statute 
that  the  trustees  of  the  associations  created  pursuant  to  it 
should,  with  a  view  to  the  proper  management  of  cemeteries, 
designate  the  terms  and  restrictions  upon  wliich  sales  and  con- 
veyances be  made.  And  although  the  lands  purchased  by 
such  an  association  cannot  legitimately  be  devoted  to  any  otlier 
purpose  tlian  that  of  a  cemetery,  the  unquaUfied  sale  of  large 
portions  of  it  to  individuals  for  resale  by  them,  possibly  might 
deny  to  the  trustees  the  power  to  control  or  regulate  the  terms 
or  conditions  of  the  sales,  which  it  was,  by  the  statute,  con- 
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templated  they  should  exercise  in  that  respect  It  may,  there- 
fore, be  seen  that  the  execution  of  the  provisions  of  the  act 
of  incorporation,  according  to  its  policy,  might  be  somewhat 
embarrassed  by  the  sale  to  individuals  for  speculative  purposes 
on  their  part,  of  large  blocks  of  cemetery  lands  by  the  trustees  of 
the  association.  But  inasmuch  as  the  defendant  by  its  answer 
raises  no  question  as  to  the  validity  of  the  contract  with 
the  plaintiff,  but  admits  its  force  as  such,  and  declares  its 
readiness  to  perf  onn  the  contract  upon  payment  of  the  pur- 
chase-money, the  question  whether  it  was  effectually  made,  or 
was  within  the  corporate  power  of  the  defendant  to  make  it, 
does  not  arise  for  consideration.  {Duffy  v.  O^ Donovan^  46 
N.  T.  223.)  And  the  court  is  not  called  upon  to  declare  the 
contract  ineffectual  for  illegality,  unless  it  was  inherently  so,  or, 
in  view  of  the  circumstances  under  which  it  was  made,  con- 
trary to  public  policy  in  such  sense  that  it  could  not  properly 
have  judicial  sanction.  If  the  contract  was  ultra  vires  merely, 
there  is  no  occasion  for  the  court  in  this  action  to  deny  to  the 
plaintiff  the  benefit  of  its  provisions,  since  the  vahdity  of  it  is 
recognized  by  the  defendant,  and  performance  has  been 
accepted  by  it  from  the  plaintiff.  {Parish  v.  Wheeler^  22 
N.  Y.  494 ;  Whitney  Arms  Co.  v.  Burlaw,  63  id.  62  ;  Rider 
Life  Raft  Co.  v.  Roach,  97  id.  278.)  The  referee  has  not 
found  what  motive  actuated  the  parties,  or  either  of  them,  to 
make  the  contract,  but  there  was  some  evidence  tending  to 
prove  that  in  it  was  the  purpose  of  raising  money  for  the  asso- 
ciation. The  plaintiff  pgCid  five  thousand  dollars  on  the  pur- 
chase and  assumed  the  payment  of  a  mortgage  for  like  amount 
held  by  a  savings  bank  at  the  time  the  contract  was  made. 
And  it  appears  that  some  of  the  trustees  of  the  defendant, 
about  the  same  time,  became  purchasers  of  blocks  of  lots  which, 
including  those  in  the  plaintiff's  purchase,  numbered  1,560. 
It  is  difficult  to  see  any  justification  for  the  trustees  to  become 
purchasers  from  the  defendant  an  '  "-o  deal  with  the  nroperty 
for  their  own  benefit  or  advantage.  That  was  clearly  in  violar 
tion  of  their  fiduciary  relation  to  the  defendant,  and  was  con- 
trary to  pubhc  policy.     (Butts  v.  Wood,  37  N.  Y.  317 ;  Barnes 
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V.  Brow77,  80  id.  527;  Duncomh  v.  N,  T.,  //.  cfe  N.  li.  R, 
Co.^  84  id.  190.)  But  it  was  not  found  by  the  referee,  nor  does 
it  necessarily  appear  by  tlie  evidence,  that  tlie  sale  to  the  plain- 
tiff was  part  of  a  scheme  embracing  the  sales  made  to  the 
trustees.  The  plaintiff  was  not  a  trustee  at  the  time  the  eon- 
tract  with  him  was  made,  and  his  relation  of  superintendent 
was  not  fiduciary,  but  was  that  of  employe,  and  as  such  he  was 
subject  to  the  direction  of  the  trustees.  He  became  trustee  in 
1874,  and  continued  such  until  in  October,  1875.  In  view  of 
the  findings  of  the  referee,  it  caimot,  on  this  review,  be  said 
that  the  purchase  by  the  plaintiff  was  on  his  part  imfair,  or 
that  it  was  produced  by  means  illegal  or  within  the  condemnar 
tion  of  public  policy.  It  is  suggested  by  the  defendant's 
coimsel  that  the  facts  which  the  evidence  tended  to  prove 
should  have  the  same  consideration  to  which  they  would  be 
entitled  if  within  the  issues  of  the  pleadings.  While  that 
would  be  so  for  the  purpose  of  sustaining  the  judgment,  the 
same  rule  is  not  applicable  for  Its  reversal  when  not  within  the 
findings  of  the  court  or  referee.  {Burnap  v.  JVational  BanTk% 
96  N.  Y.  125.)  In  support  of  his  proposition  are  cited  City 
N.  Bank  v.  Phelps  (86  N.  Y.  484)  and  Foxolev  v.  Bmcery 
Savings  Bank  (113  id.  450).  But  it  may  be  observed  that  in 
the  fonner  the  defect  in  the  complaint  was  not  specified  as  a 
ground  upon  which  the  motion  to  dismiss  the  complaint  was 
made ;  and  in  the  otlier  case  the  fact  not  alleged  was  not  only 
proved  without  objection,  but  was  found  by  the  court.  In  the 
present  case,  however,  the  evidence  did  not  require  the  con- 
clusion that  the  plaintiff  was  chargeable  with  anytliing  in 
inducing  the  sale  to  him,  or  in  obtaining  the  contract,  affecting 
its  validity  other  than  what  appeared  by  its  tenns  as  alleged, 
and  in  the  provisions  of  the  statute  relating  to  the  powers  and 
duties  of  the  trustees  bearing  upon  the  subject.  Nor  does  it 
necessarily  appear  what  the  referee  would  have  found  in  that 
respect  if  request  had  been  made.  The  exception  to  the  denial 
of  the  motion  to  dismiss  the  complaint  was  not  well  taken. 
The  finding  of  the  referee  that  the  plaintiff  was  employed  by 
the  defendant  and  acted  as  superintendent  from  July  1,  1864, 
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to  November  25,  1875,  at  an  annual  salary  of  three  tliousand 
dollars,  was  challenged  bj  the  exception  of  the  defendant, 
because  by  the  employment,  when  made,  he  was  to  have 
$1,200  per  year  and  ten  dollars  for  each  lot  sold  by  way  of 
compensation,  and  in  August,  1873,  tiie  agreement  was  so 
modified  that  the  trustees  undertook  to  allow  him  $3,000  per 
year  from  July  1,  1864.  This,  apparently,  was  not  -justified 
by  business  principles,  and  it  may  be  that  it  was  not  m  fact 
But  there  is  evidence  tenaing  to  prove  that,  at  the  time  of  such 
employment,  it  was  contemplated  tliat  the  plaintiff  should  have 
a  salary  of  $3,000,  and  that  the  commissions  on  sales,  wdth  the 
$1,200,  would  produce  it.  As  the  plaintiff  was  unable  to 
realize  that  amount  of  salary  from  the  compensation  so  meas- 
ured, he  called  attention  of  the  trustees  to  the  deficiency ;  and 
thereupon  they,  in  August,  1873,  adopted  the  following  resolu- 
tion :  "  Whereas,  The  twelve  hundred  dollars  per  annum  and 
commissions  on  sales  have  not  equaled  the  expected  sum, 
therefore.  Resolved^  That  the  committee,  in  settling  with 
Mr.  Palmer,  superintendent,  will  make  good  to  him  the  salary 
of  three  thousand  Mollars  per  annum  from  July  1,  1864." 
And  on  August  20,  1875,  the  trustees,  by  resolution,  directed 
that  the  claim  of  the  plaintiff  for  salary  of  $3,000  per  annum 
from  July,  1804,  be  allowed,  subject  to  audit  by  the  secretary 
and  treasurer,  as  to  payments  made  thereon.  The  defendant, 
through  the  action  of  its  trustees,  did  what  it  could  to  give 
the  plaintiff  the  beneiit  of  an  increased  salary  for  nine  years' 
passed  services,  and  it  may  be  that  this  was  done  without  any 
legal  obligation,  and  upon  considerations  of  good  faith.  But 
no  issue  upon  that  subject  is  presented  by  the  pleadings.  Tlie 
plaintiff  was  credited  with  it  and  the  defendant,  by  its  answer, 
expressly  recognizes  and  admits  the  plaintiff's  right  to  the 
allowance  of  an  annual  salary  of  three  thousand  dollars  from 
July  1st,  1864;  and  for  that  reason  it  must  now  be  assumed 
that  the  facts  were  such  as  to  justify  it.  And  the  same  may 
be  said  of  the  exception  to  the  finding  in  support  of  the  con- 
sideration for  the  relinquishment  of  the  two  hundred  lots  by 
the  plaintiff  to  the  defendant.    The  plaintiff  having  assumed 
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the  payment  of  the  mortgage  to  the  savings  bank,  and  paid 
interest  upon  it  for  upward  of  eleven  years,  proposed  to  make 
the  surrender  of  the  200  lots  upon  being  relieved  from  the 
payment  of  the  mortgage,  and  on  being  allowed  the  amount 
so  paid  by  him  upon  it  with  interest  compounded  semi- 
annually upon  such  payments.  This  offer  was  accepted  and 
the  plaintiff  was  credited  with  $5,309.15,  the  amount  in 
that  manner  produced ;  and  that  credit  is  by  the  defendant's 
answer  distinctly  admitted  as  correctly  allowed  to  the  plaintiff 
pursuant  to  the  arrangement  made  with  him  for  such  surren. 
der  of  lots.  This  purchase  by  the  defendant  may  not  strictly 
have  been  within  the  proviaionfi  of  the  Laws  of  1875,  chap.  356, 
oecause  the  plaintiff  did  not  hold  them  on  certificates  for 
resale,  but  the  amount  which  the  defendant  allowed  the  plain- 
tiff  for  them,  was  within  the  maximum  sum  which  the  defend- 
ant was  permitted  by  that  act  to  pay  for  lots  held  by  private 
ownei*s  on  such  certificates. 

On  this  review,  consideration  can  be  given  only  to  questions 
raised  by  exceptions ;  and  it  must  be  assumed,  unless  his  find- 
ings indicate  otherwise,  that  the  determiifation  of  the  facts  bj 
the  referee  was  made  in  reference  to  the  issues  as  presented 
by  the  pleadings.  In  that  view,  his  findings  of  fact  seem  to 
be  supported ;  and  they  warrant  the  conclusion  that  the  plain- 
tiff was  entitled  to  the  specific  perfonnance  directed.  The 
ulterior  effect  upon  the  sale  of  the  lots  held  by  the  plaintiff  is 
not  the  subject  for  consideration  here  inasmuch  as  they  cannot 
be  diverted  from  burial  purposes,  for  wliich  the  land  was 
originally  purchased  and  to  wliich  it  was  necessarily  devoted 
by  the  defendant.  After  a  careful  examination  of  the  evidence 
on  the  subject,  the  conclusion  is  reached  that  the  referee  was 
permitted  by  it  to  find  that  after  payment  of  the  consideration 
of  his  purchase  pursuant  to  the  contract,  there  was  due  the 
plaintiff  from  the  defendant  the  amount  recovered  by  him  of 
the  defendant  and  no  more ;  and  that  as  the  accounts  and 
dealings  between  the  j)arties  were  necessarily  the  subject  of 
investigation  to  ascertain  whether  the  defendant  had  received 
payment  of  such  consideration,  it  was  not  error  to  direct  judg- 
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ment  in  liis  favor  for  the  balance  due  to  him,  as  incidental  to 
the  main  rehef  sought  for  and  awarded. 

The  judgment  should  be  affirmed,  without  costs  in  this  court 
to  either  party. 

All  concur. 

Judgment  affirmed. 


George   X.  Wilber,  Respondent,   v.  The  Williamsburgh 
City  Fire  Insurance  Company,  Appellant. 

S.  &  Co.,  plaintiff's  assignors,  obtained,  through  a  broker,  a  policy  of  fire 
insurance  from  defendant;  they  paid  the  premium  to  the  broker,  who 
retained  it.  The  policy  contained  this  clause:  "If  an}'  broker  or  other 
person  than  the  assured  have  procured  this  policy  *  *  *  he  shall  be 
deemed  to  be  the  agent  of  the  assured  and  not  of  this  company  in  any 
transaction  relating  to  the  insurance."  Defendant  notified  the  assured 
of  the  non-payment,  and  that  by  reason  thereof,  the  insurance  would  be 
terminated  at  a  day  specified,  and  upon  being  advised  by  S.  &  Co.  that 
the  premium  had  been  paid  to  the  broker,  called  their  attention  to  said 
clause,  and  stated  that  the  broker  was  not  its  agent  and  that  the  delivery 
of  money  to  him  was  not  payment.  Defendant  noted  on  its  books  a 
cancellation  of  the  policy  and  thereafter  the  property  insured  was 
destroyed  by  fire.  In  an  action  upon  the  polic}',  the  question  as  to 
whether  the  broker  was  defendant's  agent,  was  submitted  to  the  jury. 
Held,  error;  also  that  the  question  was  not  affected  by  the  fact  that  the 
policy  was  delivered  before  the  payment  of  premium;  and  that  to  show 
that  the  broker  was  not  the  agent  of  the  assured  when  he  received  the 
money  was  not  sufiicient,  it  was  necessary  to  show  that  he  was  defend- 
ant's agent. 

(Argued  November  15,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  14, 1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  fof  a  new  trial. 

This  was  an  action  upon  a  policy  of  fire  insurance. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Oshom  E,  Brujld  for  appellant.  The  plaintiff  was  not 
entitled  to  recover  because  the  assured  had  failed  to  furnish 
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proofs  of  loss.  {Brink  v.  IL  F.  Ins,  Co,,  70  K.  Y.  593  ;  Goixi' 
icln  V.  Ins,  Co.,  73  id.  480 ;  Prentice  v.  Ins,  Co,,  77  id.  483; 
Brink  v.  Ins,  Co,,  80  id.  108 ;  Kee7iey  v.  Lis.  Co.,  71  id.  386 ; 
Devens  v.  Ins.  Co.,  83  id.  173.)  The  cancellation  of  the  jx)liey 
by  the  company  was  effectual.  {lim'hbach  v.  G.  F.  Ins,'Co,^ 
62  N.  Y.  47 ;  Alexander  v.  Ins,  Co,,  ^  id.  464 ;  Mellen  v. 
Ins.  Co.,  17  id.  609 ;  Ilodge  v.  Ins.  Co.,  33  Iliin,  583  ;  Dnens 
V.  M.  i&  F.  Ins.  Co.,  83  K  Y.  168  ;  P.  M.  F.  Ins.  Co.  v.  3L 
R  I  Co.,  100  Penn.  St.  137 ;  C.  P.  I.  Co,  v.  A.  Ins.  Co.,  53 
Ilun,  220,  226;  Griffey  y.  Ins.  Co.,  100  K  Y.  417;  Van 
Valkenhurg  v.  Ins.  Co.,  51  id.  465 ;  Sions  v.  Ins.  Co.,  105  id. 
543.)  It  was  error  to  admit  evidence  of  the  custom  of  Leslie's 
father,  during  a  period  of  ten  years,  in  dealing  with  insurance 
brokers  in  obtaining  insurance  ;  and  it  was  also  error  to  admit 
evidence  of  the  custom  in  dealing  with  brokers  to  deliver  the 
policy  to  them  and  look  to  the  broker  for  the  premium. 
{EasUrly  v.  Coh,  3  N.  Y.  503 ;  ^Yells  v.  Bailey,  49  id.  474  ; 
Bradley  v.  WTieeler,  44  id.  500,  503 ;  Iliggins  v.  Moore,  34 
id.  425 ;  Fellows  v.  Mayor,  17  Hun,  249 ;  2  Pars,  on  Cont. 
541,  547 ;  Vestcott  v.  Thmnpsmi,  18  X.  Y.  367 ;  F.,  etc..  Bank 
V.  Logan,  74  id.  586 ;  Collender  v.  Linsmore,  55  id.  200.) 

A.  C,  Auhery  for  respondent.  This  court  will  not  review 
the  decision  of  the  court  below  on  questions  of  fact  as  to 
which  eitlier  the  evidence  or  the  inferences  to  be  drawn  from 
the  evidence  are  conflicting.  (  Wright  v.  Broitm,  67  X.  Y. 
1 ;  Code  Civ.  Pro.  §  1337  ;  In  re  Boss,  87  N.  Y.  514 ;  Van 
Tuyl  V.  W.  Ins.  Co.,  55  id.  657  ;  Ilynes  v.  McDennott,  91  id. 
451 ;  People  v.  French,  92  id.  306.)  There  was  a  waiver  by 
the  defendant  of  the  presentation  of  formal  proofs  of  loss  by 
the  assured.  {Grattan  v.  M,  L,  Ins,  Co,,  80  X.  Y.  281,  289 ; 
Ilochester  v.  DeLaTour,  2  El.  &  Bl.  678;  /A,  etc,  Ins.  Co. 
V.  Xenos,  13  C.  B.  [X.  S.]  825  ;  Shaw  v.  li.  F.  Ins.  Co.,  69 
X.  Y.  286,  292;  Burt  is  v.  Thompson,  42  id.  246;  Dugan  v. 
Anderson,  36  Md.  567;  Ilalloway  v.  Griffith,  Z^  la.  409; 
JSf,  d&  N,  r.  T.  Co.  v.  W.  M.  Ins.  Co.,  34  Conn.  561 ;  Taylor 
V.  M,  F,  Ins.    Co.,   9   How.    [U.  S.]   390 ;  P.   Lns.    Co,   v. 
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Dougherty,  102  Penn.  St.  508;  Pike  v.  W,  A.  Co.,  51  Miss. 
37 ;  P.  Ins.  Co.  v.  Reynohh,  82  Gratt.  613,  629 ;  Zielke  v. 
Z.  ^1.  Co.,  64  Wis.  442;  Campbell  v,  A.  F.  Ins.  Co.,  73  id. 
110 ;  Boyd  v.  C.  R.  Ins.  Co.,  70  la.  335 ;  B.  i&  S.  W.  Co.  v. 
A.,  F.  cfe  M.Jns.  Co.,  20  Fed.  Eep.  232;  L.  M.  Ins.  Co.  v. 
Frh,  112  Penn.  St.  149,  160;  Francis  v.  a  Z;*^.  Cb.,6  Cow. 
404.)  The  evidence  given  in  tliis  action  was  sufficient  to  sus- 
tain the  verdict  of  tlie  jury  and  tlie  affirmance  thereof  by  the 
Oeneral  Term.  (  Van  Valheniurgh  v.  L.  F.  In^.  Co.,  51  X.  Y. 
465 ;  Gi^iffey  v.  If.  Y.  C.  <&  II  R.  R.  R.  Co.,  100  id.  420 ; 
G rattan  v.  M.  Ins.  Co.,  80  id.  289 ;  Goodwin  v.  M.  M.  L. 
Ins.  Co.,  73  id.  480.)  The  charge  of  the  court  that "  the  return 
of  the  premium  and  the  cancellation  must  be  concurrent  acts," 
-was  correct.  (  Van  Valkenlmrgh  v.  L.  F.  Ins.  Co.,  51  N".  Y. 
420  ;  Griffey  v.  iV^.  Y.  C  Ins.  Co.,  100  id.  420 ;  May  on  Ins. 
[2d  ed.]  §  67;  McMichael  v.  Kihner,  76  N.  Y.  36;  Utt^r  v. 
JStua7%  30  Barb.  20 ;  Axtel  v.  Chase,  77  Ind.  74 ;  Doiighton 
T.  C,  etc.,  Ass7i.,  41  X.  J.  Eq.  556 ;  Spencer  v.  St.  Clair,  .57 
X.  II.  9  ;  Tisdale  v.  Buckmore,  33  Me.  461 ;  Cocke  v.  Rucke, 
34  Miss.  105  ;  Ilaase  v.  Mitchell,  58  Ind.  213 ;  Hammond  v, 
Buckmaster,  22  Yt.  375  ;  Blake  v.  Nelson,  29  La.  Ann.  245 ; 
Croft  V.  Wilbur,  7  Allen,  248 ;  Burger  v.  C.  R.  R.  Co.,  32 
la.  101 ;  Barber  v.  Lyon,  8  Blackf.  215  ;  C.  S.  Nav.  Co.  v. 
^Vright,  8  Cal.  585 ;  Griffith  v.  Bank,  6  G.  &  J.  424 ;  Masson 
T.  Booet,  1  Den.  69 ;  Potter  v.  Titcomb,  22  Me.  300 ;  Evam,% 
^.  Gale,  17  N.  H.  573.) 

Parker,  J.  The  plaintiiFs  assignors,  Leslie  &  Co.,  through 
Sands  &  Flynn,  brokers,  obtained  a  policy  of  insurance  from 
the  defendant  against  loss  by  fire,  dated  September  12,  1885. 
Subsequently,  and  in  two  instalments  they  gave  to  the  brokers 
the  amount  of  the  premium,  who  retained  it.  The  defendant, 
not  having  received  it  on  December  19th  following,  sent  to 
the  insured  a  registered  letter,  which,  aftar  describing  the 
policy  and  asserting  the  omission  to  pay  the  premium,  con- 
'Cluded  as  follows :  "  And  by  reason  of  such  non-pajnnent  the 
said  company  hereby  gives  you  notice  that  from  and  after 
SicKELS— Vol.  LXXYIL        56 
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December  24th,  1885,  the  said  insurance  is  terminated  aud 
the  said  company  hold  you  liable  only  for  the  earned  premium 
up  to  this  date.  All  done  in  accordance  witli  terms  and 
stipulations  of  said  policy."  Leslie  &  Co.  in  reply  stated  r 
"  We  hold  the  receipt  for  the  premium  on  our  policy  and  have 
paid  money  to  Mr.  Sands  on  the  same,  therefore  shall  hold  you 
responsible  in  case  of  fire  until  the  expiration  of  the  policy. 
If  Mr.  Sands  has  not  paid  you  any  money  we  cannot  help  it, 
as  we  looked  upon  him  as  your  agent."  On  the  day  of  the 
receipt  of  the  letter  the  defendant  replied:  "If  you  will 
kindly  refer  to  the  5th  clause  of  our  policy,  first  paragraph, 
you  will  find  tliat  the  broker  is  the  agent  of  the  assured. 
Your  giving  money  to  Mr.  Sands  or  any  other  person  to  bring 
to  us  is  not  payment  to  us  if  we  do  not  receive  tlie  same. 
Parties  have  it  always  in  their  own  control  to  secure  tliem- 
selves  by  drawing  checks  to  the  order  of  the  company  in  which 
case  they  would  have  a  voucher  that  payment  had  been  made. 
Mr.  Sands  is  not  employed  by  us." 

The  defendant  upon  its  books  noted  a  cancellation  of  the 
policy,  and  no  further  steps  were  taken  in  that  matter  until 
after  March  7,  1886,  on  which  date  the  property  described  in 
the  policy  was  destroyed  by  fire.  Then  Leslie  &  Co.  demanded 
payment  for  the  loss  sustained  to  the  extent  stipulated  in  the 
policy,  which  was  refused  by  the  defendant  upon  the  ground 
that  the  policy  had  been  cancelled  prior  to  the  loss ;  hence  tliift 
action  which  resulted  in  favor  of  the  plaintiff,  the  trial  court 
holding  that  if  the  broker  was  the  agent  of  the  defendant  theu 
payment  to  him  was,  in  legal  effect,  a  payment  to  the  defend- 
ant and  it  could  not  thereafter,  under  the  terms  of  the  poUey, 
cancel  it  without  returning  the  unearned  premimn  to  tlie 
assured.  Whetlier  he  was  an  agent  of  the  defendant  waa 
held  to  be  a  question  of  fact  for  the  jury,  and  defendant's 
motion  to  direct  a  verdict  was  denied.  This,  we  tliink,  was 
error.  It  was  stipulated  in  tlie  contract  of  insurance  that 
"If  any  broker  or  other  person  than  the  assured  have  pro- 
cured this  policy  or  any  renewal  thereof,  or  any  endorsement 
thereon  he  shall  be  deemed  to  be  the  agent  of  the  assured 
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and  not  of  this  company  in  any  transaction  relating  to  the 
insurance." 

It  was  entirely  competent  for  the  parties  to  agree  that  a 
third  person  participating  in  the  negotiations,  should,  for  the 
purpose  of  procuring  the  policy  be  deemed  an  agent  of  the 
assured.  (Rohrhach  v.  Gerina/nia  F.  Ins,  Co.^  62  N.  Y.  47  ; 
AUxcmder  v.  Germomia  F.  Tns.  Co^  66  id.  464.) 

In  construing  a  clause  whicli  in  its  essential  features  is  like 
that  before  us,  this  court  in  the  Hermann  case  (100  N.  Y.  411),. 
held  that  in  effect  it  declared  a  person  other  than  the  assured 
should  not  at  any  stage  of  the  transactions  growing  out  of  the 
application  for  insurance  or  flowing  from  the  policy  subse- 
quently issued,  be  deemed  to  be  the  agent  of  the  company,, 
but  should  be  deemed  the  agent  of  the  assured  until  after  the 
inception  of  the  contract.  Whether  he  thereafter  represent 
the  assured,  is  dependent  upon  actual  authority  conferred 
otherwise  than  by  the  contract  of  insurance. 

Plaintiff  urges  that  inasmuch  as  the  contract  was  delivered 
before  the  premium  was  paid,  that  the  Hei^niann  case  sup- 
ports his  position,  in  that  it  declares  that  the  contract  does  not 
constitute  the  broker  an  agent  of  the  assured  beyond  the  incep- 
tion of  the  contract  Without  intending  to  intimate  an  agree- 
ment with  plaintiff's  contention  in  such  respect,  it  is  sufficient 
to  suggest  that  if  it  should  be  so  held  it  could  not  avail  him. 
To  show  that  the  man  to  whom  his  assignors  paid  the  amount 
of  the  premium  was  not  their  agent  at  the  moment  of  pay- 
ment is  not  sufficient.  His  position  can  only  be  supported  by 
proof  that  the  brokers  were  the  agents  of  the  defendant  for 
that  purpose.  Now,  while  the  defendant  could  have  waived 
the  benefit  of  this  pro\'ii>ion  in  the  policy,  or  might  have 
adopted  a  course  of  action  which  would  have  estopped  it  from 
claiming  the  benefit  of  it,  it  did  neither.  There  is  no  sugges- 
tion of  waiver.  On  the  contrary,  the  correspondence  shows 
that  the  defendant  insisted  upon  its  rights  under  the  agency 
clause.  Neither  is  there  any  intimation  that  the  doctrine  of 
estoppel  is  applicable.  Indeed,  instead  of  misleading  Leslie 
&  Co.  to  their  injury,  the  defendant  pointed  out  to  them 
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months  before  the  burning  the  only  course  open  if  they  would 
retain  their  insurance.  It  put  them  in  possession  of  the  reason 
why  it  had  determined  to  cancel  the  poUcy.  It  notified  them 
that  it  would  be  done  on  a  given  day.  The  assured  are  not 
even  in  position  to  assert  ignorance  of  the  clause  relating  to 
the  agency,  because  the  defendant,  in  its  letter,  jx)inted  it  out 
to  them  w^tll  distinctness,  and,  further,  with  the  assurance  that 
it  should  stand  upon  it.  But  the  assured,  with  full  knowledge 
of  the  situation,  took  no  steps  to  protect  themselves  by  pro- 
curing other  insurance  from  this  defendant  or  some  other 
<;ompany,  but  let  the  matter  rest  until  cojifronted  with  a  loss, 
dearly  there  is  not  the  slightest  foundation  for  an  estoppel. 
But  even  if  the  assured  could  be  permitted  to  overbear  a 
stipulation  in  a  contract  to  the  eilect  that  a  broker  was  not  the 
agent  of  the  defendant  in  procuring  the  insurance,  there  was 
no  evidence  in  this  case  to  support  such  a  finding. 

It  appears  that  the  defendant  never  had  any  dealings  or 
transactions  with  the  brokers  except  in  connection  with  the 
application  for  insurance  for  Leshe  &  Co.  One  of  them 
(Sands)  personally  appUed  for  the  insurance ;  the  application 
was  granted  and  poUcy  made  out ;  the  names  and  address  of 
Sands  &  Flynn  indorsed  thereon,  and  either  sent  to  the  brokers 
or  handed  to  them.  In  no  other  way  does  the  evidence  con- 
nect the  brokers  with  the  defendant. 

Neither  of  the  brokers  was  sworn,  and  while  what  took 
place  between  the  brokers  and  Leslie  &  Co.,  considered  by 
itself,  would  have  but  little,  if  any,  })earing  upon  the  question, 
it  certainly  does  not  tend  to  show  that  Sands  &  Flynn  were 
defendant's  agents.  Sands,  who  had  to  do  with  this  trans- 
action, had  some  years  previous  been  in  the  employ  of  LesUe'^s 
father.  Leslie  was  at  that  time  in  the  same  employment,  and 
knew  Sands.  Sands  called  upon  Leslie  &  Co.  and  asked  to 
be  permitted  to  place  some  insurance  for  them,  which  was 
assented  to.  Notliing  was  said  about  this  or  any  particular 
company.  The  whole  matter  of  the  selection  of  the  company 
was  entrusted  to  Sands.  The  policy  was  procured  and  dehv- 
ered  to  Leslie  &  Co.,  and  nothing  further  occurred  between 
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them  except  that  Leslie  testified  that  afterwards  Sands  called 
upon  him  and  asked  for  the  premium.  "  He  said  the  company- 
was  pushing  him  for  it,  and  he  would  like  to  have  me  pay  it." 
But  this  expression  is  made  to  harmonize  with  the  general 
trend  of  the  evidence,  that  apart  from  the  stipulation  the 
brokers  represented  the  assured,  by  evidence  introduced  on 
the  part  of  the  plaintiff,  which  showed  that  by  custom  the 
broker  is  recognized  for  the  time  being  as  an  intermediary, 
and  if  he  fails  to  pay  over  his  collection  to  the  insurer  it  then 
resorts  to  the  assured. 

The  judgment  should  be  reversed. 

All  concur. 

Judgment  reversed.  

Henrietta  Woods,  Appellant,  v.  Erastus  Wiman,  Respondent. 

A  communication  to  the  governor  of  the  state  giving  information  for  the 
purpose  of  influencing  his  action  on  a  bill  which  has  passed  the  legislature 
is  prima  facie  privileged;  but  if  the  communication  contains  defamatory 
matter  and  is  unnecessarily  published  to  others,  such  publication  is  not 
privileged. 

In  an  action  for  libel  it  appeared  that  the  defamatory  matter  was  contained 
in  a  pamphlet  which  was  presented  to  the  governor,  upon  a  hearing 
before  him,  for  the  purpose  of  influencing  his  action  on  a  bill  which 
had  been  passed  by  the  legislature;  a  witness  for  plaintiff  testified  that 
he  saw  defendant  give  copies  of  the  pamphlet  to  persons  in  the  executive 
chamber  who  did  not  appear  to  have  any  connection  with  the  hearing. 
This  witness  was  contradicted  by  others.  The  court  directed  a  verdict 
in  favor  of  the  defendant.  Held,  error;  that  whether  defendant  did  dis- 
tribute the  pamphlet  as  sworn  to  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury,  with  appropriate  instructions. 

Woods  V.  Wiman  (47  Hun,  362),  reversed. 

(Argued  October  15,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  May,  1888,  which  affinned  a  judg- 
ment in  favor  of  defendant,  entered  upon  an  order  dismissing 
the  complaint  on  triaL 

This  action  was  brought  to  recover  damages  for  libel. 
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When  the  bill  which  became  chapter  672  of  the  Laws  pf 
1886  —  relating  to  imprisonment  for  debt  —  was  pending  in 
the  legislature,  Mr,  Edward  P.  Wilder,  a  lawyer,  published  a 
pamphlet  in  opposition  to  its  passage.  Mr.  Gilbert  K.  Hawes, 
a  lawyer,  w^as  retained  by  the  debtors  imprisoned  in  Ludlow 
Street  jail  to  advocate  the  passage  of  the  measure,  and  to 
advance  this  purpose,  one  McDonald,  then  imprisoned  in 
that  jail  on  an  execution  against  his  person,  took  from  liis 
fellow-prisoners  statements  of  the  causes  and  circumstances  of 
their  confinement,  which  he  reduced  to  writing  and  delivered 
to  Mr-  Hawes.  A  few  copies  of  these  statements  were  printed 
in  pamphlet,  bearing  this  title : 

'^  Prisoners  now  in  Ludlow  Street  Jail. 

"A  true  statement  of  the  facts  in  each  case  where  a  party 
has  been  imprisoned  for  debt.  In  answer  to  the  pamphlet 
issued  by  E.  P.  Wilder.     *     *     *" 

The  pamphlet  contained  the  following  among  other  state- 
ments : 

"  In  re  Terence  Monett. 

"About  nine  years  ago  sued  on  breach  of  promise  to  marry, 
which  he  never  made.  An  open  secret  that  plaintiff  liad  sim- 
ilar relations  for  money  with  five  or  six  others  —  but  being 
married  men,  their  evidence  unattainable  at  trial  —  sympathy 
for  her  sex,  awarded  $6,000  damages.  His  interest  sold  by 
sheriff  at  sale,  and  bought  by  plaintiff,  for  $5,500,  The  matter 
then  slept  for  eight  years,  when  an  attorney  Bl  friend  of  plain- 
tiff, dug  it  up.  Both  plaintiff  and  defendant  had  always  lived 
in  Brooklyn,  and  still  so  in  December,  1884,  and  the  suit  and 
judgment  had  in  Brooklyn  court  Instead  of  issuing  execution 
against  him  where  they  both  lived  and  where  the  court  was 
that  granted  judgment,  they  had  him  decoyed  from  Brooklyn 
to  New  York,  whither  they  had  brought  over  the  execution 
against  the  person,  thus  cutting  off  from  bail  in  place  of 
domicile  ;  further  embarrassing,  as  Kew  York  sheriff  requires 
l)ondsmen  within  his  limits ;  also  saved  plaintiff  expense  of 
support  in  Brooklyn  jail,  and  to  increase  disadvantages  of 
defendant,  omitted  to  credit  him,  on  judgment,  with  $5,500  bid 
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f o^  his  interest  in  the  property  at  sheriffs  sale  by  plaintiff  eight 
years  before,  so  he  was  thus  arrested  on  full  amount,  $6,000 
•of  judgment.  Thus  debarred  from  ability  to  give  bail,  has 
been  eighteen  months  in  jail.  On  trying  to  go  out  under 
Fourteen  Day  Act,  could  not  produce  written  vouchers  for 
expenditure  of  a  few  hundred  dollars  eight  or  nine  years  ago, 
so  judge  said  oral  evidence  was  not  suflBcient,  and  denied 
application.  His  wife's  friends  offer  to  subscribe  balance 
reaUy  due  on  judgment,  but  plaintiff  says  that,  as  she  cannot 
have  him,  his  wife  (now  of  nine  years)  shall  not.  So  this  kind 
of  a  woman  actually  separates  man  and  wife  to  he  gratified  in 
her  yntefvl  feelings  /  hut  worst  of  all^  public  law  aids  such.^^ 

The  bill  excited  much  public  interest  and  discussion 
and  a  committee  was  appointed,  of  which  the  defendant 
was  chairman,  to  advocate  its  passage  and, approval  by  the 
•executive.  After  the  bill  had  passed  the  legislature,  the 
governor  fixed  a  day  for  hearing  a  public  discussion  of  its 
merits,  for  the  purpose  of  influencing  the  executive  action, 
and  as  an  answer  to  the  pamphlet  put  forth  by  Mr.  Wilder,  a 
few  copies  of  the  statements  of  the  prisoners  as  taken  by  Mr. 
McDonald  were  carried  to  the  capitol,  and  one  of  them  was 
4submitted  by  the  defendant  to  the  executive  with  resolutions 
adopted  by  the  chamber  of  commerce,  and  a  memorial  signed 
by  several  hundred  of  the  citizens  of  New  York  and  Brooklyn 
advocating  the  bill. 

It  is  alleged  in  behalf  of  the  plaintiff  that  the  defendant 
gave  a  copy  of  the  pamphlet  to  the  governor  and  dis- 
tributed several  copies  to  persons  in  the  executive  chamber, 
for  which  alleged  publication  she  seeks   to  recover  damages. 

J.  Stewart  lioss  for  appellant.  The  motions  made  by 
defendant  to  dismiss  the  complaint  were  properly  denied  by 
the  court.  The  publication  complained  of  was  neither  wholly 
nor  qualifiedly  privileged  in  any  sense.  (Addison  on  Torts, 
§§  1091,  1104 ;  Coffin  v.  Coffin,  4  Mass.  31 ;  Elan  v.  Badger, 
23  111.  498 ;  Townsend  on  Slander  &  Libel,  §§  236,  241,  243  ; 
JPopham  V.  PioJchum,  7  H.  &  N.  89 ;  March  v.  EHmoarth,  2 
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Sweeney,  589 ;  Garr  v.  Selden^  4  X.  Y.  91 ;  Lee  v.  WkUe^  I 
Sneed,  111 ;  Reid.  v.  'MacLendoii^  44  Ga.  136 ;  Gilbert  v^ 
People^  1  Den.  41 ;  Ring  v.  Wheelea^  7  Cow.  725 ;  Hunt  v. 
Bennett,  19  K  Y.  173 ;  Tayl(yr  v.  C%wr(?A,  1 E.  D.  Smith,  179  ; 
McCahe  v.  Caukhcell^  18  Abb.  Pr.  377;  LitUejohn  v.  Smithy 
11  la.  302 ;  Sackett  v.  Jackson,  10  Cush.  25 ;  Harwood  v. 
Kcetch,  4  Hun,  389.)  If  tlie  occasion  can  possibly  be  held  ta 
have  justified  the  submission  of  the  contents  of  the  pamphlet 
to  the  governor,  it  did  not  justify  the  further  publication 
thereof  by  or  through  the  defendant.  (Townsend  on  Slander 
&  Libel,  §§219,  243;  StockdaUx.  Hansard,  9  Ad.  <feEl.  1.) 
It  was  proper  to  show  the  recklessness  of  the  defendant  in 
making  the  charges  against  plaintiff  contained  in  the  pamphlet, 
without  making  any  investigations  as  to  their  truth,  for,  if 
he  chose  to  make  such  charges  without  any  foundation  or  any 
investigation  to  ascertain  whetlier  they  were  true  or  not,  then 
he  was  inferred  to  have  made  them  maliciously,  and  privilege, 
if  any  existed,  would  have  been  avoided.  (Townsend  on 
Slander  &  Libel,  §§  241-244 ;  Harwood  v,  Eeetcli,  4  Hun, 
389 ;  Addison  on  Torts,  §  1091.) 

ir.  ir.  MacFarland  for  respondent.  The  defendant  is  in 
no  sense  responsible  for  the  statement  of  Monett  as  to  the 
grounds  of  his  imprisonment,  nor  did  he  in  any  legal  sense 
publish  that  statement.  {Smith  v.  Ashley,  11  Mete.  367 ; 
Dexter  v.  Spear,  4  Mass.  115  ;  Chnhb  v.  Flanagan,  6  C.  &  P. 
431 ;  2  Greenl.  on  Ev.  §  415  ;  Tlhomson  v.  Dashwood,  L.  R. 
[11  Q.  B.  Div.]  43.)  The  statement  of  Monett  was  a  privileged 
communication.  {Coffin  v.  Donnelly,  L.  R.  [6  Q.  B.  Div.] 
307;  Dawkins  v.  Lord  liokehy,  L.  R.  [7  Eng.  &  Ir.  App.] 
744 ;  Thorn  v,  Blanchard,  5  Johns.  508 ;  Cook  v.  Hill,  3 
Sandf.  349;  Hamilton  v.  ^no,  81  N.  Y.  116;  Van  Aemam 
V.  Bleistein,  102  id.  360 ;  Lewis  v.  Chapman,  16  id.  372  ; 
Townsend  on  Slander  &  Libel,  §  209  ;  Jfanby  v.  Witt,  L.  R. 
[18  C.  B.]  554;  Taylor  v.  Haickms,  L.  R.  [16  Q.  B.]  321; 
Van  Wyck  v.  Aspinwall,  17  N.  Y.  190 ;  Howard  y.  Thompsofiy 
21  Wend.  391 ;  Harwood  y.  ^^^cA,  4Hun,  390.) 
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FoLLETT,  Ch.  J.  Whether  the  public  statutes  of  tlie  state 
fihall  be  changed  is  a  matter  of  general  interest  and  of  common 
concern,  and  information  given  to  the  governor  for  the  purpose 
of  influencing  his  action  on  a  bill  wliich  has  passed  the  legis- 
lature is  prima  facie  privileged ;  but  if  the  communication 
contains  defamatory  matter  and  is  unnecessarily  published  to 
others,  such  publication  is  not  privileged.  {Coffin  v.  Coffin^  4 
Mass.  1 ;  Rex  v.  Creevey^  1  M.  &  S.  273 ;  Odgers  on  L.  &  S. 
[2d  ed.]  186 ;  Folkard's  Starky  L.  &  S.  202,  205 ;  NeweD  on 
Def.  471 ;  Towns.  L.  &  S.  [4tli  ed.]  217.) 

Had  the  pamphlet  been  given  only  to  the  executive,  we 
should  have  no  difficulty  in  sustaining  the  judgment  on  the 
ground  that  there  was  no  evidence  of  malice,  without  proof 
of  which  an  action  cannot  be  sustained  for  such  a  publicar 
tion.  But  one  witness  testified  that  he  saw  the  defendant 
give  copies  of  the  pamphlet  to  persons  in  the  executive 
chamber  who  did  not  appear  to  have  any  connection  with  the 
hearing  which  was  then  being  held;  and  though  he  was 
strongly  contradicted  by  persons  who  had  every  faciUty  for 
observing  what  occurred,  yet  whether  the  defendant  did  dis- 
tribute the  pamphlet  as  testified  by  this  witness,  was  a  question 
of  fact  and  the  court  erred  in  not  submitting  it  to  the  jury 
with  appropriate  instructions.  For  this  error  the  judgment 
must  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event 

All  concur. 

Judgment  reversed.  


John   Travis,  Appellant,  v.  Bernard  Travis,  Kespondent, 
et  al..  Appellants. 

An  order  of  (General  Term  reversing  a  judgment  entered  upon  the  report 
of  a  referee,  stated  that  the  reversal  was  based  "upon  the  facts  as  well 
as  the  law."  No  exception  was  taken  to  the  findings;  there  were  no 
requests  to  find,  and  the  case  did  not  show  that  it  contained  all  the  evi- 
dence. Hdd,  that  the  General  Term  had  no  power  to  review  the  facts 
or  to  reverse  the  judgment  upon  the  ground  of  error  in  the  findings  of 
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fact;  that  the  f^pts,  as  found  by  the  referee,  niust,  for  the  purpose 
of  an  appeal,  be  accepte(t  as  the  facts  of  the  case. 

It  seems  that  in  such  case  the  appellate  court  will  not  look  into  the  evi- 
dence, even  so  far  as  it  is  returned,  for  facts  to  reverse  the  judgment. 

Certain  facts  which  were  found  as  such  by  the  referee  in  the  body  of  liis 
report,  were  alluded  to  in  the  conclusions  of  law,  in  order  to  make  plain 
the  application  of  the  law  thereto;  there  were  no  exceptions  to  the  find- 
ings of  fact,  but  there  were  exceptions  to  the  conclusions  of  law,  and 
*  to  each  and  every  part  thereof."  Held,  that  the  exceptions  did  not 
operate  as  notice  to  the  successful  party  that  the  appellant  intended  to 
insist  that  such  facts  had  no  evidence  to  support  them;  and  they  gave 
the  Greneral  Term  no  power  to  review  the  facts. 

An  omission  to  find  facts,  claimed  by  an  unsuccessful  party  to  be  estab- 
lished by  the  evidence,  can  only  be  taken  advantage  of  by  an  exception 
to  a  refusal  to  so  find,  upon  request  duly  made  as  required  by  the  Code 
of  Civil  Procedure  (§§  993, 1023). 

(Argued  October  16,  1890;  decided  December  2,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  11,  1887, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
appear  in  the  opinion. 

George  F,  Martens  for  appellant.  There  being  no  excep- 
tions to  the  finding  of  fact,  and  no  statement  in  the  record 
that  the  case  contains  all  of  the  evndence,  the  facts  could  not 
properly  be  reviewed  by  the  General  Tenn.  {Porter  v. 
Smith,  107  K  Y.  534;  Cheney  v.  E.  R.  Co.,  16  Hun,  415 
Graff  V.  Iio88,  47  id.  153 ;  Spence  v.  Chambers,  39  id.  193 
Code  Civ.  Pro.  §§  993,  1023 ;  Jeffers  v.  Bonthy,  47  Hun,  91 
Hinituin  v.  Stilwell,  34  id.  178 ;  Morthner  v.  7?.  R,  Co.,  22 
J.  &  S.  322;  113  N.  Y.  626;  Aldridge  v.  Aldridge,  120  id. 
614.)  The  General  Term  opinion  is  based  upon  conclusions  of 
fact  not  found  or  requested,  and  in  many  cases  contrary  to  the 
distinct  admissions  of  defendant.  {Burnap  v.  Bank,  96  N.  Y. 
126 ;  Tho7npson  v.  Bank,  82  id.  1 ;  Graff  v.  Ross,  47  Hun, 
153 ;  Kemfle  v.  Darroio,  7  J.  &  S.  447.)  Equal  partners  are 
bound  to  contribute  equally  to  the  losses.     (Collyer  on  Part 
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§  309 ;  Lindley  on  Part.  385 ;  3  Kent's  Comm.  29 ;  Aapirv- 
zoall  V.  Sacchi^  57  N.  Y,  331,  333 ;  Musgrave  v.  Buckley^  114 
id.  507 ;  Monroe  v.  Whit7/mn^  8  Hun,  563 ;  Jones  v.  BuU-er^ 
^2Z  id.  387 ;  Neudecker  v.  KoMbergy  3  Daly,  407 ;  Olcott  v. 

Wing^  4  McLean,  17;  Carlisle  v.  Tenbrock^  57  Ind.  529; 
Taft  V.  Schwah,  80  111.  289.)  -The  alleged  accounts  were 
erroneous  and  fraudulent,  and  were,  therefore,  properly  inves- 
tigated. (Collyer  on  Part.  §  298  ;  Welsh  v.  G.  A.  Bank,  73 
N.  Y.  424;  M.  P.  Co.  v.  Moore,  104  id.  680;  Ilarley  v.  E. 

IF.  Bank,  76  id.  618 ;  Samson  v.  Freedman,  102  id.  699 ; 
Stainton  v.  C  Co.,  24  Beav.  346 ;  Wedderhurn  v.  Wedderhum, 
2  Keen,  722 ;  Allfrey  v.  AUfrey,  1  M.  &  G  87 )  The  Statute 
of  Limitations  has  no  application  to  the  case  at  bar.  {Rodman 
V.  Devlin,  23  Hun,  590 ;  StiU  v.  Ilolhrook,  23  id.  511 ;  Hayt 
V.  TutUU,  33  id.  196 ;  Code  Civ.  Pro.  §§  388,  414.) 

Arthur  Furher  for  respondent.  This  action  does  not  fall 
within  the  twenty  year  limit,  because  it  is  not  brought  on  a 
sealed  instrument.  It  does  fall  within  the  six  year  limit  or 
ander  the  ten  year  limit.  The  Statute  of  Limitations  is  com- 
prehensive and  is  sufficient  to  cover  all  manner  of  actions 
known  to  the  law  (Code  Civ.  Pro.  §§  382,  383,  384,  385, 388, 
414,  781.)  All  actions  must  be  brought  within  the  time 
prescribed,  the  time  to  be  computed  from  the  time  when 
the  cause  of  action  accrued.  (Code  Civ.  Pro.  §  415.)  In 
equity  suits  for  an  accounting  the  Statute  of  Limitations 
is  applicable  and  falls  within  the  ten  year  limit,  or  the  six 
year  limit,  as  tlie  case  may  be.  (Code  Civ.  Pro.  §§  388, 
414 ;  Still  V  Ilolhrook,  23  Hun,  517 ;  Carr  v.  Thompson,  87 
N.  Y.  160;  Iloyt  v.  Tuthill,  33  Hun,  196.)  Where  an 
account  is  rendered  by  one  party  to  another,  he  to  whom  it  is 
rendered  is  bound  to  examine  it,  or  to  get  some  one  to  examine 
it  for  him,  and  if  he  accepts  it  and  makes  no  objection  to 
it  within  a  reasonable  time,  it  becomes  an  account  stated. 
(  Volking  v.  DeOraaf,  81  N.  Y.  270 ;  Sprague  v.  Beekman, 
8  Wkly  Dig.  362 ;  Carr  v.  Thompson,  87  N.  Y  160.)  No 
demand  was  necessary  as  a  condition  precedent  to  the^  cause  of 
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action,  because  the  accounts  were  balanced,  trial  balance  had, 
and  statements  rendered  every  year.  {Carr  v.  Thompson^  87 
N.  Y.  160,  165.)  The  court  has  power  to  review  the  fact  on 
the  record  before  it.  {JIalpin  v.  P.  Ins.  Co,^  118  N.  Y.  165  ; 
Mason  v.  Lord^  40  id.  477;  Cox  v.  James^  45  id.  557;  Per- 
Hns  V.  mn,  56  id.  87;  PoUock  v.  Pollock,  71  id.  137; 
Sickles  V.  Flanagan,  79  id.  124 ;  118  id.  171.)  A  finding  of 
fact  which  is  incorporated  under  the  head  of  a  conclusion  of 
law  is,  nevertheless,  a  finding  of  fact,  and  its  character  as  such 
is  not  changed  by  the  fact  that  it  is  embraced  in  a  paragraph 
designated  a  finding  as  to  matters  of  law.  {Aldridge  v. 
Aldridge,  120  N.  Y.  614.)  The  questions  passed  upon  by  the 
General  Term  were,  within  the  decisions  of  this  court,  ques- 
tions of  law.  (Lindley  on  Part.  [5th  ed.]  117 ;  40  N.  Y. 
477.)  The  referee  erred,  as  matter  of  law,  in  examining  into 
the  accounts  of  prior  independent  partnerships,  and  in  thig 
action  undertaking  to  correct  certain  alleged  errors  in  those 
accounts,  and  his  corrections  upon  the  admitted  facts  were 
erroneous.  (Lindley  on  Part.  [5tli  ed.]  117 ;  Arnold  v.  Angel, 
62  N.  Y.  508 ;  Darling  v.  Brewster,  55  id.  667.)  The  Statute 
of  Limitations  begins  to  run  from  the  date  of  dissolution  of 
a  firm.  (Lindley  on  Part  [5th  ed.]  508-510;  Roberts  v. 
Ilealy,  113  N.  Y.  128;  Cla/rk  v.  Ford,  1  Abb.  Ct.  App. 
Dec.  359;  Mann  v.  Fairohild,  3  id.  152;  Budd  v.  Walker^ 
113  N.  Y.  637.)  A  voluntary  accounting  having  been  had, 
it  is  a  complete  defense  to  an  action  for  a  compulsory  account- 
ing. {Jo/inson  V.  JTartskome,  52  N.  Y.  178  ;  Lindley  on  Part. 
[5th  ed.]  572 ;  Ogden  v.  Astor,  4  Sandf.  311 ;  Lockwood  v 
Thorn,  11  N.  Y.  170;  IlarUy  v.  Banks,  76  id.  618.)  Thi& 
court  has  ample  power  to  exercise  such  control  over  every 
proceeding  in  an  action  or  special  proceeding  as  to  protect 
from  injustice  and  fraud  every  person  interested.  It  may 
remit  the  proceedings  to  the  court  below  to  amend  the  record, 
or  it  may,  if  the  ends  of  justice  require,  reverse  the  General 
Term  and  grant  a  new  trial  (Baldwin  v.  Mayor,  etc.^  42 
Barb.  549 ;  Peoj)h  ex-  rel,  v.  YiL  of  Nettiston,  79  N.  Y.  639 ; 
In  re  Ingraham,  64  id.  310.) 
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Yann,  J.     This  action,  brought  for  an  accounting  between 
copartners,  was  tried  before  a  referee,  who  stated  the  account 
on  the  basis  of  equality  of  shares  in  profits  and  losses  and 
found  a  balance  against  the  defendant  Bernard  Travis  in  favor 
of  the  plaintiff  for  $6,984.12,  and  in  favor  of  the  defendant 
Jesse  Travis  for  $14,393.04.     The  judgment  entered  upon  the 
report  of  the  referee  was  reversed  by  the  Gefteral  Term,  and 
the  order  of  reversal,  as  finally  entei'ed,  states  that  it  was  based 
"  upon  the  facts  as  well  as  the  law."     No  exception  was  taken 
to  any  finding  of  fact  so  as  to  raise  the  question  of  law  that 
there  was  no  evidence  tending  to  sustain  it.     (Code  Civ.  Pro. 
§  993 ;  ITal^n  v.  Phoenix  Ins.  Co.,  118  N.  Y.  165 ;  Eqmt- 
uhle  Co-operatwe  Foundry  Co.  v.  Ilersee,  103  id.  ^5,  27.) 
The  case  does  not  show  that  it  contains  all  the  evidence,  and 
no  request  to  find  any  fact  was  presented  to  the  referee .     The 
facts,  therefore,  .as  foilnd  by  him,  must,  for  the  purpose  of  any 
appeal,  be  accepted  as  the  facts  of  the  case,  and  the  court  will 
not  look  into  the  evidence,  even  so  far  as  it  is  returned,  for 
facts  to  reverse  the  judgment.     {Bumap  v.  Nat,  Bank,  96 
JS".  Y.  125 ;    Thomsmi  v.  BamJd  British  N.  A.,  82  id.  1 ; 
Baker  v.  Spencer^  47  id.  562;  EquitahU  Co-operative  Foun- 
dry Co.  V.  Ilersee,  supra.)    As  this  court  said  in  West  v. 
Van  Tuyl  (119  N.  Y.  620) :  "  No  exception  was  taken  to  the 
finding,  nor  any  request  made  to  find  differently.     For  aught 
that  appears,  it  was  acquiesced  in  or  conceded  to  be  true." 
Under  these  circumstances,  the  learned  General  Term  had  no 
power  to  review  the  facts  or  to  reverse  the  judgment  upon  the 
ground  of  error  in  the  findings  of  fact.    {AM ridge  v  Aldridge, 
120  N.  Y,  614;  ParUr  v.  Smith,  107  id.  531.) 

The  exceptions  filed  to  the  referee's  conclusions  of  law  pre- 
sent no  debatable  question,  as  it  is  obvious  that  each  of  the 
two  copartners,  in  whose  favor  a  balance  was  found  against  the 
third,  was  entitled  to  judgment  against  him  therefor. 

The  claim  that  findings  of  fact  appear  under  the  head  of 
conclusions  of  law  in  the  report  of  the  referee  and  that  the 
exceptions  thereto  gave  the  General  Term  power  to  review 
the  facts,  is  not  well  founded      An  inspection  of  the  report 
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shows  that  certain  facts,  found  as  such  in  the  body  of  the 
report,  are  a.l}uded  to  in  the  conclusions  of  law  in  order  to 
make  plain  the  application  of  the  law  thereto.  They  are  not 
excepted  to  as  findings  of  fact^  but  as  conclusions  of  law,  eo 
nomine.  As  found  under  the  head  of  matters  of  fact,  they 
are  not  excepted  to  at  alL  The  only  exceptions  taken  are  to 
the  first,  seconcT,  etc.,  conclusion  cf  law  and  to  each  and  every 
part  thereof.  Hence,  the  exceptions  did  not  operate  as  notice 
to  the  successful  party  that  the  appellant  intended  to  insist 
that  such  facts,  thus  incidentally  recited,  had  no  evidence  to 
support  them,  or  place  upon  him  the  responsibility  of  adding 
by  amendment  any  evidence  upon  the  question  that  had  been 
omitted  from  the  proposed  case.  {Ilalpin  v.  Phoenix  Ins. 
Co.^  supra.) 

It  is  insisted  that  the  referee  erred  in  not  finding  facts.as  to 
which  there  was  little  or  no  dispute,  but  aq^  omission  to  find 
facts  claimed  by  the  unsuccessful  party  to  be  warranted  by 
the  evidence  can  only  be  taken  advantage  of  by  an  exception 
to  a  refusal  to  so  find  upon  request  duly  made  as  required  bj 
the  Code.  rCode  Civ.  Pro.  g§  992,  993,  1023;  Thomson 
V.  Bank  of  British  North  America^  82  N.  Y.  1 ;  Burnap  v« 
NationoX  Bank  of  Potsdam^  96  id.  125 ;  Graff  v.  Ross^  4T 
Hun,  152.) 

We  have  examined  the  exceptions  relating  to  rulings  made 
by  the  referee  during  the  progress  of  the  trial,  but  find  no 
error  that  would  justify  a  reversal  of  the  judgment,  and  we 
are  of  the  opinion  tliat  there  is  nothing  ,in  the  record  before 
us  tliat  authorized  the  learned  General  Tenn  to  reverse  the 
judgment  of  the  referee  upon  questions  either  of  fact  or  law. 

The  order  appealed  from  should,  therefore,  be  reversed,  and 
the  judgment  entered  upon  the  report  of  the  referee  afl&nued> 
with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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Company,  Respondent. 

The  right  of  every  shareholder  to  his  proportion  of  the  profits  of  a  cor- 
poration, is  a  vested  individual  right,  and  in  the  absence  of  some  power, 
conferred  by  statute  or  by  the  articles  of  association,  to  change  the  rela- 
tive value  of  shares  by  giving  some  a  preference  over  others,  as  to  divi- 
dends, the  power  cannot  be  implied,  and  no  such  change  may  be  made 
without  the  consent  of  all  the  sliareholders.  ' 

The  rule  that  a  corporation,  acting  in  good  faith  and  without  notice  of 
the  rights  of  others,  may  treat  registered  shareholders,  as  the  actual 
owners  of  the  shares  standing  in  their  names,  applies  only  to  such 
transactions  as  are  within  the  express  or  implied  powers  conferred  upon 
the  company  or  its  shareholders  collectively,  and  an  assignee  of  shares 
having  possession  of  a  certificate,  although  holding  under  an  unregistered 
transfer,  is  not  bound  by  a  contract  betw^een  the  registered  shareholder 
and  the  corporation,  which  is  not  within  such  powers. 

Where,  therefore,  after  an  assignment  of  a  certificate  of  shares,  which 
assignment  was  not  registered,  all  of  the  other  shareholders,  together 
with  the  assignor  and  the  corporation,  entered  into  an  agreement,  giving 
certain  of  the  shares,  which  were  surrendered  by  the  shareholders  to  be 
sold  to  pay  the  debts  of  the  corporation,  priority  in  dividends  over  the 
other  shares,  and  for  the  shares  retained,  new  certificates  were  issued,  by 
their  terms  made  subject  to  the  agreement  and  to  a  first  lien  on  net 
profits  thereby  given  to  the  surrendered  shares,  held,  that  the  agreement 
was  not  binding  upon  the  assignee;  and  that  he  was  entitled,  on  sur- 
render of  the  assigned  certificate  to  an  unconditional  certificate  for  the 
number  of  shares  specified  in  the  certificiite  assigned. 

Campbell  v.  Anurican  Zylonite  Co.  (23  J.  &  8.  562),  revosged. 

(Argued  October  17,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  tlie  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  7,  1888,  wliich  affirmed  A  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brouglit  to  procure  the  transfer  by  defend- 
ant upon  its  books  of  certain  sliares  of  stock  to  plaintiff  and 
the  issue  to  him  of  a  new  certificate  therefor. 

The  defendant  was  incorporatecl  September  10,  1880, 
under  chapter  40  of  the  Laws  of  1848,  and  the  acts  amenda- 
tory thereof  and  supplementary  thereto,  with  a  capital  of 
$750,000  divided  into  7,500  common  shares  of  the  par  value 


456  Campbell  v.  A.  Z.  Co.  [Dec., 

Statement  of  case. 

of  $100  each.  Of  these  shares  Edwin  M.  Felt  became  the 
owner  of  200,  one-half  of  which  he  held  under  certificate 
No.  13,  dated  September  27,  1880,  and  the  other  half  under 
certificates  Nos.  62  and  63  dated  August  27,  1881,  each  being 
for  fifty  shares.     The  certificates  were  in  the  form  following  : 

"  This  certifies  that  *  *  *  is  the  owner  of  *  *  * 
full  paid  shares  of  the  Capital  Stock  of  the  American  Zylonite 
Company,  subject  to  the  by-laws,  transferable  only  by  assign- 
ment on  the  back  hereof,  recorded  in  the  books  of  said  Com- 
pany, either  in  person  or  by  attorney  and  the  surrender  of  this 
certificate." 

On  the  back  of  each  certificate  was  printed  the  usual  blank 
form  of  an  assignment  and  power  to  tmnsfer  the  shares  on  the 
books  of  the  corporation.  September  29,  1880,  Edwin  M. 
Felt  executed  the  blank  assignment  and  power  indorsed  upon 
the  back  of  certificate  Xo.  13,  the  name  of  the  assignee  and 
attorney  not  being  inserted,  and  May  4, 1885,  he  deUvered  the 
certificate  with  the  assignment  thereon  so  executed  to  Mr. 
Gadsden  as  security  for  a  loan.  On  the  22d  day  of  May,  1885, 
the  corporation  owed  $300,000,  and  for  the  purpose  of  paying 
it  all  of  the  shareholders,  except  Gadsden,  and  the  corporation 
executed  under  their  hands  and  seals  a  contract  by  which  tlie 
shareholders  agreed  to  surrender  to  the  corporation  without  con- 
sideration forty  per  cent  of  their  stock,  which  amounted  to  the 
sum  of  $300,000,  and  authorized  the  corporation  to  pay  upon 
shares  to  be  issued  and  sold  in  the  place  of  those  surrendered,  ten 
per  cent  per  annum  on  the  face  value  of  the  shares  for  five  years, 
or  such  portion  thereof  as  could  be  paid  out  of  the  annual  net 
profits  of  the  corporation.  All  of  the  shareholders,  including 
Felt,  assigned  to  the  corporation  forty  per  cent  of  their  hold- 
ings, Felt's  eighty  shares  being  assigned  out  of  those  held  under 
certificates  Nos.  62  and  63.  On  the  certificates  for  the  3,000 
shares  issued  under  the  agreement,  was  indorsed  the  following 
statement:  "Issued  subject  to  agreement  with  stockholders 
dated  May  22,  1885,  on  file  in  the  Treasurer's  office,  entitled 
to  first  lien  on  net  profits  to  the  amount  in  such  agreement 
provided.     Edw.  L.  Wood,  TreamirerP 
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The  shares  so  issued  were  sold  at  par  and  the  debt  of  the 
corporation  paid.  The  certificates  for  the  remainder  of  the 
shares,  except  No.  13,  wei-e  sun-endered  to  the  corporation  and 
new  ones  issued^  on  which  was  printed  tlie  following  indorse- 
ment :  '^  Profits  assigned."  "  Issued  subject  to  agreement  with 
stockholders  dated  May  22,  1885,  on  file  in  Treasurer's  office, 
and  subject  to  a  first  hen  on  net  profits  to  the  amount  in  such 
agreement  provided.     Edw.  L.  Wood,  TveasurerP 

On  the  4th  of  September,  1885,  the  debt  due  from  Felt  to 
OadBden  not  being  paid,  the  latter,  pui-suant  to  the  tenns  of 
the  pledge,  sold  to  the  plaintiff  for  $5,050,  the  shares  held 
under  certificate  No.  13,  delivered  to  liim  the  certificate  and 
the  blank  assignment  thereon  indorsed,  in  which  the  name  of 
the  plaintiff  as  assignee  was  thereafter  inserted  together  with 
the  name  of  DeB.  Wilmot,  as  attorney,  to  execute  the  transfer. 
October  li),  1885,  the  certificate  so  assigned  was  presented  to 
the  defendant,  a  new  certificate  demanded,  which  was  refused, 
and  on  the  next  day  this  action  was  begun  to  compel  a  transfer 
and  the  issuance  of  a  new  certificate.  On  the  13th  of  October, 
1886,  the  defendant  tendered  to  the  plaintiff  a  certificate  for 
100  shares,  on  which  was  indorsed  the  notice  headed  "  Profits 
assigned,"  which  was  refused.  At  the  trial  the  contest  was 
whether  the  plaintiff  was  entitled  to  an  unconditional  certifi- 
cate, and  it  was  held  that  he  was  not,  but  the  certificate  not 
having  been  tendered  until  after  action  brought,  it  was  held 
that  he  was  entitled  to  recover  six  cents  damages  and  costs. 

DeB,  Wilmot  for  appellant.  The  plaint'ff  is  entitled  to  a 
certificate  of  stock  issued  by  defendant  without  the  indoi"se- 
ment  of  the  clause  subjecting  it  to  the  agreement.  {DriscoU 
V.  W.  B,  Mfg.  «>.,  59  N.  Y.  109 ;  Kent  v.  Q,  Co.,  78  id.  159 ; 
nermann  v.  Max^oell,  15  J.  &  S.  347.)  The  agreement  should 
have  been  excluded  from  the  evidence.  (Code  Civ.  Pro.  §§  500, 
501 ;  MoKyvhig  v.  Bull,  16  K  Y.  297 ;  Wright  v.  DeUfieU, 
25  id.  266;  Cragin  v.  IjyweU,  88  id.  258,  263;  Qusen  v. 
ATYiand,  9  Ad.  ife  EL  806;  Hyatt  v.  AlUi\,  56  N.  Y.  553, 
557;  Jones  v.  T.  IL  R.  R.  Co.,  57  id.  201;  ITe?^ann  v. 
SioKELS— Vol.  LXXVIL        58 
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MaxweU,  15  J.  &  S.  347 ;  WUliams  v.  W.  U.  T.  Co,,  9  Abb. 
[K  C]  445 ;  Boardman  v.  L.  S,(&M.S  R.  R,  Co.,  84  N.  Y. 
157-177 ;  Mannhig  v.  Q,  Co,,  24  Hun,  360-362 ;  Kent  v.  <?. 
Jf.  Co,,  78  N.  Y.  159,  180 ;  Bruixdage  v.  Brundage,  60  id. 
'544.)  The  defendant  company  is  not  bound  to  fulfill  the 
agreement  as  to  the  payment  of  net  profits  to  the  purchasers 
of  the  3,000  shares,  and  plaintiff,  therefore,  cannot  be  com- 
pelled to  take  a  new  certificate  of  shares  subject  to  this  pro- 
vision. {C,  C,  Co,  V.  Sherman,  30  Barb.  159;  Barnes  v. 
Broken,  80  N.  Y.  535.) 

Chus,  Howard  Williams  for  respondent.  The  company  is 
bound  to  recognize  the  stockholders  of  record,  as  having  full 
power  to  represent  the  shares  held,  until  transfer  is  made  on 
its  books,  and  the  pledgor  of  stock  has  full  right  to  act  as  a 
stockholder  while  his  stock  is  in  pledge.  (Laws  of  1848,  chap. 
40,  §§  16,  17,  25 ;  2  K.  S.  600 ;  Ex  parte  WiU^ocks,  7  Cow. 
402,  411 ;  In  re  Barker,  6  Wend.  509 ;  McHenry  v.  Jewetty 
26  Hun,  453 ;  McNeil  v.  T.  N.  Bajik,  46  N.  Y.  325 ;  Angell 
&  Ames  on  Corp.  §  354  ;  Bank  of  Utica  v.  Sinalhy,  2  Cow. 
770 ;  Gilbert  v.  M.  Co.,  11  Wend.  627 ;  Kortright  v.  C, 
Bank,  22  id.  362 ,  N,  Y,  d:  N.  H,  R.  R,  Co.  v.  SchuyUr, 
34  N.  Y.  80 ;  Brishrane  v.  D,,  L.  <&  W,  R.  R.  Co,,  94  id. 
204,  207  ;  iV^.  Bank  v.  Case,  99  U.  S.  628,  631.)  The  agree- 
ment entered  into  by  the  stockliolders  of  date  May  22,  1885, 
and  approved  at  a  special  meeting  of  stockholders  held  June 
13,  1885,  is  valid.  {Kent  v.  Q.  M.  Co,,  78  N.  Y.  159 ;  S.  IL 
B.  Co,  V.  K  IL  B.  Co.,  90  id.  607 ;  i^  Z.  Co,  v.  Green,  L.  R. 
[7  C.  P.  Div.]  43 ;  Moss  v.  A^^erill,  10  N.  Y.  449 ;  LoriU^rd 
V.  Clyde,  86  id.  384 ;  Vaiimndo  v.  M.  C.  Bank,  26  Conn. 
144 ;  Williams  v.  Parker,  136  Mass.  204 ;  PhiUijps  v.  K  R. 
B.  Co.,  138  id.  122  ;  Vail  v.  Rohinson,  85  N.  Y.  453 ;  City 
Bank  v.  Bruce,  17  Fox,  507 ;  W.  R.  R.  Co.  v.  Jackson,  77 
Penn.  St.  321.)  The  control  of  the  profits  on  the  part  of  the 
trustees  of  the  company,  contemplated  and  consented  to  in 
the  agreement  of  May,  1885,  is  one  the  trustees  have  the 
power  to  exercise.     (1  Morawetz  on  Corp.  420,  §  447 ;  PnM 
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V.  Pratt,  33  Conn.  446 ;  State  v.  B.  R.  B.  Co.,  6  Gill,  363  ; 
Kernes  v.  B.  B.  B.  Co.,  4  Abb.  Pr.  [N.  S.]  104 ;  Beveridge 
V.  N.  Y.  E.  B.  B.  Co.,  112  N.  Y.  1 ;  P.  B.  C.  Co.  v.  Jf.  B. 
Co.,  115  U.  S.  287 ;  People  v.  JV.  B.  S.  B.  Co.,  27  K  Y.  S. 
R  284 ;  Boardman  v.  Z.  S.  B.  Co.,  84  N.  Y.  157  ;  Je/^main 
V.  Z.  8.  B.  Co.,  91  id.  483  ;  Manning  v.  Q.  Co.,  24  Hun, 
360;  HyaM  v.  Allen,  56  N.  Y.  553.),  The  action  of  the 
stockholders  and  of  the  trustees  at  their  meetings  on  June  13, 
1885,  in  directing  the  issue  of  certificates  in  the  future  show- 
ing the  terms  and  effect  of  the  agreement  that  day  consum- 
mated, is  in  strict  accordance  with  the  law  and  by-laws. 
(Laws  of  1848,  chap.  40,  §§  3,  7,  8 ;  1  Morawetz  on  Corp. 
462,  467,  499  ;  PeojpU  v.  Peek,  11  Wend.  604 ;  C  Ins.  Co. 
V.  Holmes,  68  Mo.  601  ;  Boardman  v.  Z.  S.  B.  B.  Co.,  84 
]sr.  Y.  157,  171  ;  Blake  v.  Grwwold,  103  id.  429.)  The 
company  had  no  knowledge  of  the  pledge  of  Felt's  stock 
until  after  the  action  of  June  13,  1885.  Although  Felt  was 
secretary,  notice  to  him  was  not  notice  to  the  company.  (1 
Morawetz  on  Corp.  510 ;  Port  Jervis  v.  F.  N.  Bank,  96  N. 
Y.  550 ;  W.  K  Bank  v.  Irons,  8  Fed.  Eep.  19 ;  MiUer  v.  I 
a  B.  B.  Co.,  24  Barb.  313;  D.  W.  Co.  v.  D.  W.  Co.,  20  Fed. 
Rep.  699 ;  1  Morawetz  on  Corp.  §  234.) 

FoLLETT,  Ch.  J.  The  rights  and  powers  arising  out  of  the 
ownersliip  of  corporate  shares  are  those  which  belong  to  their 
owners  as  individuals,  to  be  enjoyed  and  exercised  in  severalty, 
and  those  which  are  collective  and  are  exercised  in  common 
with  all  of  the  shareholders  pursuant  to  the  powers  conferred 
by  the  statute  under  which  the  corporation  is  organized,  or  by 
its  articles  of  association.  The  right  to  sell  shares  is  a  pei'sonal 
one,  an3  so  is  tlie  right  to  grant  or  witlihold  assent  to  change 
their  relative  value.  The  right  to  vote  in  corporate  elections, 
and  to  assent  to  mortgaging  the  property  of  manufacturing  cor- 
porations are  collective,  to  be  exercised  in  common  with  other 
shareholders  and  in  the  mode  prescribed  by  the  statute  or  by  the 
articles  of  association.  The  articles  of  association  divided  the 
capital  of  tlie  corporation  into  7,500,  shares,  equal  in  amount  and 
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value.    At  the  date  of  the  agreement  of  May  22,  1885  (by  which 
it  was  provided  that  3,000  of  the  shaies  should  have  priority 
over  the  remaining  4,500),  all  of  the  shares  save  twenty  had 
been  sold,  and  were  then  registered  in  the  names  of  their  pur- 
chasers.    The  right  of  every  shareholder  to  his  proportion   of 
the  profits  of  the  corporation  was  vested,  and  in  the  absence 
of  some  power  to  change  the  relative  value  of  the  shares  con- 
ferred by  statute  or  by  the  articles  of  association,  no  change 
could  be  made  without  the  consent  of  all  the  shareholders. 
{Kent  V.    Qtdck^ifver  Mining   Co,^  78  N.   Y.  159.)     It   is 
insisted  by  the  defendant  that  the  consent  of  Edwin  M,  Felt, 
a  registered  shareholder,  was  binding  on  Gadsden,  his  assignee, 
who  held  certificate  Xo.  13  under  an  unregistered  assignment, 
and  to  support  its  contention  it  relies  on  the  rule  that  a  corpo- 
ration acting  in  good  faith  and  without  notice  of  the  rights  of 
others  may  treat  registered  shareholdera  as  the  actual  owners 
of  the  shares  standing  in  their 'names.      This  rule  is  only 
applicable  to  such  transactions  as  are  within  the  express  or 
implied  powers  conferred  upon  the  company  or  its   share- 
holders.    Collective  or  corporate  powers  common  to  all  stock- 
holders may  usually  be  exercised  by  a  registered  shareholder, 
though  he  has  assigned  all  of  his  shares,  and  his  action  will 
bind  his  assignee  holding  under  an  unregistered  transfer  and 
all  others.     These  powers  being  conferred  on  corporations  and 
their  shareholders,  purchasers  are  bound  to  know  that  they 
may  be  exercised  by  their  assignors  until  the  transfers  are 
registered  in  their  names.     But  the  assignees  of  shares  having 
possession  of  tlie  certificates,  though  holding  under  unregis- 
tered transfers,  are  not  bound  by  contracts  between  the  regis- 
tered shareholder,  the  corporation  and  all  other  shareholders 
which  are  not  within  tlie  express  or  implied  powers  <rf  corpo- 
rations, or  of  their  shareholders.     As  between  the  assignor  and 
the  assignee  the  unregistered  assignment  was  not  void  under 
tlie  25th  section  of  chapter  40  of  the  Laws  of  1848.  .  {Johnson 
V.  UnderhiU,  52    N.  Y.  203.)      It  follows  that  the  change 
in  the  relative  value  of  the  shares  which  this  corporation  and 
its  registered  shareholders  sought  to  effect  was  not  within  the 
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express  or  implied*  powers  conferred  upon  the  corporation  or 
Btiareliolders,  and  that  their  action  is  not  binding  npon  this 
plaintiflF,  who  is  entitled  to  an  unconditional  certificate  for  one 
hundred  shares. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
-with  costs  to  abide  the  event. 

All  concur  except  Vann,  J.,  dissenting. 

Judgment  reversed. 


The  National  Steamship  Company  (Limited),  Appellant,  v, 
Patbick  Sheahan,  Kespondent. 

In  1885,  defendant  was  appointed  by  appellant,  agent  for  the  sale  of  its 
passage  tickets;  it  was  understood  at  the  time  that  he  should  appoint 
sub-agents  in  various  places,  to  whom  tickets,  signed  by  defendant, 
were  to  be  delivered  for  sale.  In  pursuance  of  the  agreement  and  under- 
standing, defendant  appointed  a  large  number  of  sub-agents,  to  whom 
he  sent  passage  tickets  delivered  to  him  by  plaintiff,  after  having  signed 
them.  Said  sub-agents  made  their  reports  of  sales  and  remittances  to 
defendant,  who  reported  to  plaintiff.  In  1875,  defendant's  agency  was 
terminated;  he  thereupon  notified  the  sub-agents  and  requested  them  to 
return  the  tickets  in  their  hands.  All  those  so  returned  and  all  in 
defendant's  possession  were  delivered  to  plaintiff.  Held,  that  an  action 
of  replevin  was  not  maintainable  against  defendant  for  a  wrongful  deten- 
tion of  the  tickets  not  returned;  that,  as  the  defendant,  in  appointing 
the  sub-agents  and  delivering  to  them  the  tickets,  performed  simply  a 
duty  imposed  upon  him  by  his  contract  with  plaintiff,  their  possession 
was  not  his,  and  his  failure,  on  demand,  to  obtain  and  return  them,  was 
not  a  wrongful  detention. 

The  complaint  did  not  allege  or  demand  damages  for  the  detention.  At 
the  opening  of  the  trial  before  a  referee,  plaintiff  moved  to  amend  the 
complaint  "  so  as  to  embrace  a  claim  for  $500  damages."  The  referee 
denied  the  motion  on  the  ground  that  he  had  no  power  to  allow  it,  as  its 
effect  would  be  to  introduce  a  new  cause  of  action.  Held,  that,  while, 
if  the  object  of  the  proposed  amendment  was  to  allege  damages  for  the 
detention  of  the  property  sought  to  be  recovered,  it  would  not  constitute 
a  new  cause  of  action,  yet,  as  the  right  to  such  damages  was  dependent 
upon  plaintiff's  establishing  his  right  to  a  return  of  the  property,  or  some 
portion  thereof,  and  as  the  judgment  was  against  him  in  this  respect, 
the  denial  of  the  motion  to  amend  was  immaterial. 
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Also  ?ieJd,  that  any  amendment  of  the  complaint  necessary  to  recover 
money,  other  than  as  damages  tounded  upon  a  recovery  of  the  property, 
would  have  constituted  a  new  cause  of  action,  and  was  not  within  the 
power  of  the  referee  to  grant.     (Code  Civ.  Pro.  §  783.) 

(Argued  October  17,  1890;  decided  December  2,  1890.) 

Appeal/  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  January  23,  1888,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  sa  material, 
are  stated  in  the  opinion. 

John  Chetwood  for  appellant.  The  possession  of  defendant's 
Agents  was  his  possession.  {McDougnll  v.  Trams^  24  Hun, 
590 ;  CUrJc  v.  Skinner,  20  Johns.  465 ;  RaU  v.  TutO^,  2 
Wend.  475 ;  Milhr  v.  Addt,  16  id.  350  ;  Brockway  v.  Bur- 
nap,  16  Barb.  309;  Nichols  v.  Firmer,  18  N.  T.  315; 
NichoU  V.  Michael,  23  id.  269 ;  Knapp  v.  Smith,  27  id.  281 ; 
Bamett  v.  Selling,  70  id.  494 ;  Latimer  v.  Wheels  1  Keyes, 
475.)  Plaintiff  was  entitled  to  judgment  for  the  value  of  the 
550  tickets  destroyed.  {Auerhach  v.  Marks,  10  Daly,  178.) 
Plaintifi  was  entitled  to  recover  damages.  {Tracy  v.  N,  Y,  i& 
H.  R.  R.  Co,,  9  Bosw.  396 ;  Code  Civ.  Pro.  §§  261,  277,  289, 
3347 ;  Dwight  v.  Enos,  5  Seld.  475 ;  Brewster  v.  Sillman,  38 
N.  Y.  429.) 

B.  Doran  Killian  for  respondent. 

Bradley,  J.  This  action  was  brought  to  recover  the  pos- 
session of  thirty-eight  hundred  and  sixteen  tickets  for  passages 
from  Europe  to  America  by  the  steamships  of  the  plaintiff, 
alleged  by  tlie  latter  to  have  been  detained  from  it  by  the 
defendant.  In  1865  the  defendant  was  appointed  by  the 
plaintiff  as  its  agent  for  the  sale  of  such  passage  tickets,  and 
he  continued  in  that  service  until  in  October,  1875,  when  his 
agency  was  terminated  by  notice  to  that  effect  given  him  by 
the  plaintiff.     This  action  was  commenced  about  the  first  of 
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March,  1876.     When  the  defendant's  agency  was  created  it 
Avas  contemplated  and  underetood  between  the  plaintiff  and 
him  that  to  carry  out  the  purpose  in  view,  he  should  employ 
others  as  sub-agents  located  at  various  places  throughout  the 
country.     The  plaintiff,  pursuant  to  the  understanding  between 
them,  delivered  to  the  defendant  from  time  to  time  large  num- 
bers of  passenger  tickets  in  blank,  to  be  disposed  of  at  an 
Agreed  rate  of  commission.     The  tickets  were  printed,  and, 
before  issuance  by  the  defendant,  were  to  be  signed  by  him 
and  otherwise  to  be  tilled  up  before  delivery  to  or  for  passen- 
gers.    It  was  the  practice  of  the  defendant  upon  receiving  the 
tickets  to  sign  them  and  transmit  them  to  the  agents,  about 
fifteen  hundred  in  number,  appointed  by  him,  and  who  had 
their  respective  offices  in  many  of  the  states  of  the  Union.    At 
the   time  of  the  commencement  of  this  action  none  of  the 
tickets  were  in  the  actual  possession  of  the  defendant.     And 
the  question  arises  (1)  whether  the  action  could  be  maintained 
against  the  defendant  to  recover  the  possession  of  the  tickets 
then  in  the  hands  of  such  agents,  and  if  so,  (2)  whether  the 
tickets  so  signed  by  the  defendant  were  recoverable  in  that 
form  of  action.     On  the  abolition  in  this  state  of  the  action  of 
detinue,  the  common-law  action  of  replevin  was  extended  by 
statute  so  as  to  embrace  within  it  a  remedy  for  the  wrongful 
detention  of  personal  property,  although  the  taking  may  have 
been  lawful.     (2  E.  S.  522,  §  1 ;   id.  553,  §  15.)     And  now 
provisions  for  such  action  is  made  by  the  statute.     (Code  Civ. 
Pro.  ch.  14,  tit.  2,  art  1.)     The  maintenance  of  the  action  was 
dependent  upon  the  right  of  the  plaintiff  to  the  possession  of 
the  property  and  the  wrongful  detention  of  it  by  the  defend- 
ant at  the  time  of  the  commencement  of  the  action.     If  the 
defendant,  without  any  understanding  with  the  plaintiff  to 
that  effect,  had  distributed  amongst  others  the  tickets  delivered 
to  him  to  sell,  their  possession  would  be  deemed  his  for  the 
purposes  of  the  remedy.     But  the  situation  in  the  present  case 
is  somewhat  different.     One  purpose   of  the  agency  of  the 
defendant  was  to  create  sub-agencies  for  the  sale  of  tickets  in 
various  and  remote  localities  in  the  United  States,  and  thus 
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enlarge  the  patronage  and  business  of  the  plaintiff's  steamships. 
And  while  the  system  to  accomplish  it  was  such  that  the  sub- 
agents  communicated  directly  with  the  defendant  and  made 
their  reports  and  remittances  to  him,  and  the  advices  to  the 
plaintiff  were  made  by  him,  they,  in  some  sense,  represented 
the  plaintiff  because  they  were  appointed  pursuant  to   its 
authority  expressly  vested  in  the  defendant.     It  was  part  of 
the  arrangement  that  these  sub-agencies  should  be  created 
through  the  instrumentality  of  the  defendant,  and  by  that 
means  the  service  of  selling  the  plaintiff's  tickets  should  be 
performed.      The  defendant,  therefore,  in  appointing  those 
persons  to  take  and  sell  tickets  performed  a  duty  imposed  upon 
him  by  his  contract  with  the  plaintiff.     The  question  here  is 
not  one  of  his  responsibiUty  to  account  for  their  action  in  the 
business  of  selling  the  tickets,  but  whether  he  is  liable  as  for 
wrongfully  detaining  from  the  plaintiff  tickets  which,  pursu- 
ant to  such  arrangement  with  the  latter,  he  placed  in  tlieir 
possession  for  sale.     When  the  defendant  was  advised  that  his 
agency  was  revoked,  and  was  directed  to  so  inform  his  agents 
and  withdraw  from  them  the  tickets  held  by  them,  it  was  his 
duty  to  so  notify  them  and  request  of  them  the  return  of  such 
tickets.      This  he  did,  and  many  of  them  responded;  and 
all  the  tickets  returned  to  him  prior  to  the  commencement  of 
the  action  were  sent  to  the  plaintiff.     Many  of  these  numerous 
sub-agents  were  in  distant  states  of  the  Union,  where  it  was 
contemplated  by  the  parties  that  they  would  be  located,  and, 
therefore,  not  within  the  immediate  control  of  the  defendant. 
Such  fact  is  entitled  to  some  consideration  upon  the  question 
whether  the  defendant  was  chargeable  with  wrongfully  detain- 
ing the  tickets  which  remained  in  the  possession  of   those 
agents.    .The  situation  is  practically  no  different  than  would 
have  been  that  produced  by  the  creation  of  sub-agencies  by  the 
defendant  in  foreign  countries,  and  sending  to  them  tickets 
pursuant  to  the  advice  of,  or  understanding  with,  the  plaintiff 
that  they  be  sent  to  them  there.     The  inability  of  the  defend- 
ant in  such  case,  to  deliver  them  to  the  plaintiff  on  demand, 
could  hardly  be  treated  as  a  conversion  or  wrongful  detention 
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to  support  an  action  in  trover  or  replevin.  These  views  have  - 
proceeded  on  the  ground,  not  only  that  the  disposition  of  the 
tickets  by  the  defendant  was  lawful,  but  that  they  w?re  placed 
in  the  possession  of  the  agents  pursuant  to  his  understanding* 
with  the  plaintiff ;  and,  therefore,  the  rule  which  obtains  in 
aid  of  an  action  of  this  character  in  a  case  where  the  property 
is  wrongfully  taken  by  a  person,  or  lawfully  taken  and  wrong-- 
fully  transferred  by  him  to  another,  is  not  applicable  to  this  • 
one.  In  that  case  his  actual  or  continued  possession  at  the  time* 
of  its  commencement,  is  not  essential  to  support  an  action 
against  him  on  behalf  of  the  party  entitled  to  possession  to 
recover  it.  {Olmsted  v.  Ilotailing^  1  Hill,  eS17 ;  Brochway  v.. 
Bumap,  16  Barb.  309 ;  Nichols  v.  Michael,  23  N.  Y.  264 ; 
Knapp  V.  Smith,  27  id.  277.)  That  doctrine  has  no  applica- 
tion to  the  present  case,  because  the  defendant  neither  unlaw- 
fully obtained  possession  of  tlie  tickets  nor  wrongfully  disposed 
of  them.  And  the  action  was  not  maintainable  unless  the 
defendant,  in  judgment  of  law,  had  the  possession  of  them  at 
the  time  of  its  commencement.  In  view  of  what  has  already 
been  said,  such  was  not  liis  relation  to  the  tickets  held  by  the 
sub-agents.  They  were  not  merely  his  servants ;  and  while  he 
could  terminate  their  agency  and  deny  to  them  the  right  to  fill 
out  and  sell  the  tickets  held  by  them,  the  possession  which* 
they  were  permitted  by  the  plaintiff  to  take,  was  theirs  while 
they  retained  the  tickets.  The  failure  of  the  defendant,  on 
demand,  to  obtain  and  return  them  to  the  plaintiff  was  not, 
therefore,  a  wrongful  detention  by  him  of  such  blank  tickets. 
The  evidence  of  the  defendant,  although  somewhat  indefinite 
on  the  subject,  tended  to  account  for  nearly  all  the  tickets 
delivered  to  him  by  the  plaintiff,  and  to  show  that  very  few 
only  were  outstanding  at  the  time  of  the  commencement  of 
the  action,  except  five  hundred  and  fifty,  which  wei^e  returned 
by  those  agents  to  him  after  the  action  was  commenced.  And 
those  the  referee  found  the  defendant  mutilated  and  destroyed 
by  taking  off  his  name.  For  the  reasons  already  given,  the 
defendant  was  not,  at  the  time  of  the  commencement  of  the 
action,  chargeable  with  wrongful  detention  of  those  tickets^ 
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and,  therefore,  as  to  them,  the  plaintiflE  was  not  entitled  to 
i^cover. 

The  plaintifE,  not  having  by  the  complaint  alleged  or 
•demanded  damages  for  detention  of  the  property,  moved,  at 
the  opening  of  the  trial,  for  leave  to  "  amend  the  complaint  so 
as  to  embrace  a  claim  for  $500  damages,"  and,  on  objection 
taken,  the  referee  denied  the  motion  on  the  ground  that  he 
iiad  no  power  to  allow  the  amendment,  as  its  eflEect  Avould  be 
to  introduce  a  new  cause  of  action.  K  the  purpose  of  the  pro- 
posed amendment  was  merely  to  allege  damages  for  the  deten- 
tion of  the  property  sought  to  be  recovered,  it  would  not 
constitute  a  new  or  independent  cause  of  action.  But  the 
right  to  recove;'  such  damages  was  dependent  upon  the  recovery 
for  the  return  of  the  property,  or  some  of  it,  mentioned  in  the 
complaint,  and  as  the  referee  determined  that  the  plaintifE  was 
not  entitled  to  recover  in  that  respect,  the  amendment,  if 
allowed,  would  have  been  unimportant.  Any  amendment  of 
the  complaint  to  recover  money,  other  than  as  damages  founded 
upon  recovery  of  the  property,  would  have  constituted  a  new 
eause  of  action,  and  not  within  the  power  given  by  statute  to 
the  referee  to  grant  (Code,  §  723.)  In  that  view,  such  was 
the  character  of  the  claim,  here  suggested  by  the  plaintiflf  s 
counsel,  arising  out  of  the  sale  made  by  the  sub-agents  of  two 
tickets  after  the  commencement  of  the  action,  that  it  would 
not  have  been  available  as  damages  in  the  cause  of  action 
alleged,  but  its  recovery,  if  allowed,  would  be. founded  upon 
a  new  cause  of  action.  There  was,  therefore,  no  error  to  the 
prejudice  of  the  plaintiff  in  denjdng  the  motion  to  amend,  or 
in  the  refusal  of  the  referee  to  exercise  his  discretion  in  that 
respect.  None  of  the  plaintiff's  exceptions  seem  to  have  been 
well  taken. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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LoriSA  Kraemer,  Respondent,  v,  Samuel  Adelsberger  et  al., 

Appellants. 

While,  where  it  appears  that  an  instrument  offered  to  establish  a  defeasaLce 
was  entered  intq  subsequently  to  a  deed  and  not  in  pursuance  of  the 
original  agreement  made  at  or  before  its  execution  and  delivery,  it  may 
not  be  read  with  the  deed  for  the  purpose  of  establishing  the  latter  as  a 
mortgage,  where  the  two  instruments  were  executed  in  pursuance  of 
the  original  agreement  and  so  constitute  a  part  of  the  same  transaction, 
they  may  be  so  read  together;  and  this,  although  they  were  not  reduced 
to  writing  at  the  same  time  and  do  not  bear  even  date. 

The  fact  that  the  deed  was  recorded  before  the  date  of  the  agreement  of 
defeasance,  while  it  raises  the  presumption  that  it  was  delivered  at  or 
before  the  date  of  the  record,  is  not  conclusive,  and  it  may  be  shown 
that  it  was  not  in  fact  delivered  until  a  later  period. 

A  deed  absolute  in  terms,  but  given  simply  as  security  for  the  payment  of 
a  debt,  is  a  moitgage  with  all  the  incidents  of  that  instrument. 

The  absence  of  an  express  agreement  to  pay  the  debt  is  not  conclusive  as 
to  the  nature  of  the  contract,  but  is  simply  a  circumstance  to  be  consid- 
ered in  construing  it. 

So  also  the  fact  that  the  deed  contains  a  covenant  on  the  part  of  the  grantee 
assuming  the  payment  of  a  prior  mortgage  is  not  conclusive,  but  simply 
a  circumstance  to  be  considered  in  determining  the  purpose  of  the  parties. 

C,  a  member  of  the  firm  of  C.  &  Co.,  a  limited  partnership,  held  the  title 
to  certain  real  estate  in  his  own  name,  but  as  partnership  property,  and 
for  the  benefit  of  the  firm.  The  firm  was  dissolved  by  the  withdrawal 
of  H.  the  special  partner,  at  which  time  the  firm  was  indebted  to  him  in 
the  sum  of  $60,000.  C.  executed  to  H.  a  deed  of  said  premises,  absolute 
on  its  face,  dated  March  21, 1871,  and  recorded  the  next  day.  An  instru- 
ment was  executed  by  all  the  members  of  the  firm  dated  April  1,  1871, 
which  recited  the  indebtedness  of  the  firm  to  H.  and  that  the  latter 
"receives  and  takes"  from  C.  said  deed,  and  also  deeds  of  other  real 
estate  held  by  C.  and  conveyed  in  the  same  manner,  as  security  for  the 
payment  of  $30,000  of  such  indebtedness,  the  property  to  be  held  by  H. 
as  trustee  only  for  said  firm;  for  the  balance  of  the  indebtedness  H. 
received  the  firm  notes.  The  instrument  stated  the  understanding  to  be 
that  whatever  H.  realized  from  a  stilcof  the  real  estate  so  conveyed,  over 
and  above  the  $30,000.  he  sliould  pay  over  to  his  copartners,  they  agree- 
ing, if  that  sum  was  not  realized,  to  pay  the  balance,  the  sale  to  be  made 
within  two  years.  The  firm  was  to  retain  possession  of  the  premises, 
collect  and  receive  rents,  pay  taxes  and  interest  on  mortgage  thereon, 
and  pay  over  the  net  proceeds  to  H.,  to  be  applied  on  the  indebtedness 
secured.    The  lands  were  not  to  be  sold  by  H.  without  the  consent  of 
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C.  &  Co.  for  a  less  sum  than  the  consideration  expressed  in  the  several 
deeds,  and  in  case  he  made  such  a  sale,  it  was  provided  that  he  should  be  , 
charged  with  the  difference.  After  the  death  of  H.  his  executor  transferred 
his  interests  in  the  deed  and  defeasance,  treating  them  as  a  mortgage,  to  D. , 
who  brought  an  action  to  foreclose  them.  D.  became  the  purchaser  under 
the  judgment  in  said  action;  he  received  the  referee's  deed,  and  subse- 
quently conveyed  to  defendants  the  premises  in  question.  Plaintiff 
contracted  to  purchase  said  premises,  but  refused  to  accept  a  conveyance 
on  the  ground  of  defect  of  title,  he  claiming  that  upon  the  death  of  H. 
the  title  vested  and  still  remains  in  his  heirs,  and  that  they  not  having 
been  made  parties  to  the  foreclosure,  were  not  affected  by  the  foreclosure. 
In  an  action  brought  to  recover  back  the  sum  paid  by  plaintiff  upon  the 
execution  of  the  contract  of  sale  and  expenses,  the  referee  found  that 
thtf  defeasance  was  executed  "  on  or  about  the  date  of  the  delivery  "  of 
the  deed.  Hetd,  it  was  to  be  assumed  that  the  defeasance  was  cotempo- 
raneous  with  the  delivery  and  acceptance  of  the  deed,  and  that  the  latter 
never  took  effect  until  the  former  was  executed;  and  so,  that  notwith- 
standing the  difference  in  dates,  the  two  instniments  were  to  be  taken 
and  read  together,  and  as  thus  read  they  constituted  a  mortgage,  and 
upon  foreclosure  the  heirs  of  H.  were  not  necessary  parties;  and,  there- 
fore, plaintiff's  title  was  good  and  the  action  not  maintainable. 

MacauUiy  v.  Parter  (71   N.   Y.    173);   Randall  v.   Sanders  (87  id.  578), 
distinguished. 

Kraemer  v.  AdeUberger  (23  J.  &  S.  246\  reversed. 

(Argued  October  17,  1890;  decided  December  2,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  Jamiary  3,  1888,  which 
reversed  a  judgment  in  favor  of  the  defendants  entered  upon 
the  report  of  a  referee  and  directed  a  new  trial. 

This  action  was  brought  to  recover  $500  paid  by  plaintiff 
to  defendants  upon  a  contract  for  the  sale  of  the  real  estate 
known  as  No.  316  East  Fifty-second  street,  New  York  city, 
together  vnX\\  expenses  for  examining  the  title. 

Both  parties  professed  to  be  ready  to  perform  the  contract, 
but  the  plaintiff  made  certain  objections  to  the  title,  and  there- 
upon refused  to  accept  the  deed  which  was  tendered  to  her,  or 
to  pay  the  balance  of  the  purchase-price. 

The  title  to  the  property  in  question  was  conveyed  to 
William  S.  CaiT  in  1869,  who  was  at  that  time  a  member  of 
tlie  firm  of  William  S.  Carr  &  Co.,  and  he  held  it  as  partner- 
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eliip  property  for  the  beneiit  of  liiinself  and  his  partners.  The 
iirm  was  composed  of  William  S.  Carr  and  Theodore  Susemihl 
as  general  partners,  and  Andrew  Hendereon  as  special  partner. 
This  firm  was  dissolved  ahoiit  January  1,  1871,  by  the  with- 
drawal of  Mr.  Henderson,  the  special  partner,  and  at  that  time 
the  general  partners  were  indebted  to  him  in  the  sum  of  $60,000. 

A  deed  of  conveyance  of  said  premises  and  of  other  property, 
dated  March  21,  1871,  from  AYilliam  S.  CaiT  to  Andrew 
Henderson,  which  was  absolute  upon  its  face,  was  recorded  as 
a  conveyance  on  March  22,  1871.  The  object  intended  to  be 
accomplished  by  this  conveyance  appears  to  have  been  set 
forth  in  a  paper  executed  by  all  of  the  members  of  the  late 
firm  as  of  the  date  of  April  1,  1871.     It  is  as  follows : 

"  Whereas,  Andrew  Henderson,  formerly  a  special  partner 
in  our  firm,  W.  S.  Carr  &  Co.,  is  desirous  of  A^nthdrawing  the 
amount  due  him,  we  have  mutually-  agreed  and  come  to  the 
following  understanding:  Andrew  Henderson  receives  and 
takes  from  Wm.  S.  Carr,  trustee  for  the  firm,  the  deeds  of 
the  folloAving  property :  House  and  lot  in  One  Hundred  and 
Thiii;y-second  street,  between  Fifth  and  Madison  avenues, 
subject  to  a  mortgage  for  six  thousand  dollars,  valued  at  fifteen 
thousand  dollars.  House  and  lot  in  Forest  avenue,  Eltona, 
Westchester  county,  N.  Y.,  subject  to  a  mortgage  of  twenty-five 
hundred  dollars,  valued  at  twelve  thousand  dollars.  House  and 
lot  Xo.  152  East  One  Hundred  and  Fifteenth  street,  subject  to  a 
mortgage  of  five  thousand  dollars,  valued  at  ten  thousand  dollars. 
Iloxise  and  lot  ^^o,  31  (>  East  Fifty-secand  street^  sithject  to  a 
^mortgage  of  six  thausand  dollars^  valued  at  fourteen  thousand 
dollurs^  as  security  for  the  sum  ^thirty  thousand  dollai-s,  vnX\\ 
the  understanding  that  whatever  above  that  sum  is  realized  by 
the  sale  belongs  to  Wm.  S.  Carr  &  Co.,  and  Andrew  Henderson 
agrees  to  pay  the  difference  to  them  whenever  received,  and 
Wm.  S  Carr  and  Th.  Susemihl,  comprising  the  firm  of  Wm. 
S.  Carr  &  Co.,  agree  to  make  good  and  pay  over  any  differ- 
ence to  Andrew^  Henderson,  if  that  amount  should  not  be 
realized.  The  sale  to  be  effected  inside  of  two  years.  Andrew 
Henderson  has  appointed  Mr.  George  P.  Labutat  as  his  repi*e- 
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sentative  to  receive  the  money  for  this  real  estate  when  sold. 
Andrew  Henderson  gives  to  Wm.  S.  Cair  &  Co.  the  right  ta 
rent  and  collect  the  rent  for  these  houses  and  lots  tlie  same  as 
they  have  done  heretofore  before  the  deeds  were  made  over  to 
him,  and  in  return  Wm.  S.  Carr  &  Co.  agree  to  see  that  tlie 
taxes  and  assessments,  as  well  as  the  interest  on  the  first  mort- 
gages, are  paid.  It  is  further  mutually  understood  that  tliis 
property  being  only  held  by  Andrew  Henderson  as  trustee  for 
the  sum  of  tliirty  thousand  dollars  as  before  mentioned, 
Andrew  Henderson  agrees  to  not  dispose  of  any  of  tliis  prop- 
erty for  less  amount  than  the  deeds  made  over  to  him  call  for 
without  getting  the  consent  of  Wm.  S.  Carr  &  Co.,  or  else 
forfeit  his  claim  on  Wm.  S.  Carr  &  Co.  in  case  he  should  not 
reaUze  the  amount  of  thirty  thousand  dollars,  for  which  it  is 
pledged.  Wm.  S.  Carr  &  Co.  give,  and  Andrew  Henderson 
receives,  their  notes  for  thirty  thousatid  dollars,  payable  twelve, 
eighteen  and  twenty-four  months  from  March  15th,  ISTly^  tliis 
being  the  balance  of  his  claim  on  the  firm.  Wm.  S.  Carr  & 
Co.  agree  further  to  pay  over  quarterly,  that  is  June  15th, 
Sept.  15th,  Dec.  15th  and  March  15th,  to  Mr.  Aiken,  as  Andrew 
Henderson's  banker,  the  interest  at  the  rate  of  seven  per  cent 
per  annum,  due  on  above  sixty  thousand  dollars,  or  after  any 
of  it  has  been  paid,  either  of  tlie  notes  or  by  disposing  some  of 
the  real  estate  on  the  balance  remaining." 

"  In  witness  whereof,  we  have  put  tliis  first  day  of  April, 
1871,  our  hands  and  seal." 

Wm.  S.  Carr  &  Co.  continued  in  possession  of  the  real 
estate,  and  year  after  year  collected  the  rent,  and  out  of  it  paid 
the  taxes  and  interest  on  the  first  mortgages,  and  paid  over  the 
balance  during  Henderson's  life-time  to  his  agent,  and  after- 
wards to  liis  executor.  Henderson  died  in  1873,  leaving  a 
last  will  and  testament,  by  which  his  brother  Matthew  Hender- 
son was  appointed  executor,  and  letters  testamentary  were 
issued  to  him.  AVilliam  S.  Carr  died  in  September,  1880, 
leaving  a  will,  by  which  he  devised  and  bequeathed  liis  per- 
sonal property  to  his  wife  and  to  his  two  children.  In 
December,  1881,  Matthew  Henderson,  as  executor  of  Andrew 
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Henderson,  assigned  and  transferred  to  Edward  C.  Delavan 
the  interest  of  said  testator  in  said  deed  and  defeasance  treat- 
ing the  same  a^  a  mortgage.  Thereafter,  in  August,  1882^ 
an  action  was  commenced  by  Delavan  to  foreclose  said 
instrument  as  a  mortgage-  The  defendants  named  in  that 
action  were  the  widow  and  devisees  of  Wilham  S.  Carr^ 
deceased,  and  Theodore  Susemihl,  the  surviving  partner  of 
Wm.  S.  Carr  &  Co.,  who  had  an  interest  in  the  equity  of 
redemption  as  such  surviving  partner.  This  action  went  to 
judgment,  the  referee  being  appointed  to  make  the  sale.  Such 
sale  was  had,  and  Edward  C.  Delavan  became  the  purchaser 
and  received  a  deed  from  the  referee.  Pending  that  action, 
the  deed  to  Henderson  and  the  defeasance  w^ere  recorded 
among  mortgages,  and  the  defeasance  was  also  recorded  among 
the  conveyances. 

The  defendants  in  tliis  action  purchased  from  Edward  C. 
Delavan  and  received  a  deed  from  him. 

Further  facts  appear  in  the  opinion. 

Ahn^r  C.  Thomas  for  appellant.  The  deed  of  conveyance 
from  William  S.  Carr  to  Andrew  Henderson,  and  the  instru- 
ment of  defeasance  executed  by  Henderson,  Carr  and  Susemihl,, 
must  be  read  together.  {Dey  y.  Dunham^  2  Johns.  Ch.  181, 
182;  Tarlell  v.  West,  86  N.  Y.  280;  lUscock  v.  Phelps,  49' 
id.  97 ;  Knolls  v.  Banihart,  71  id.  474 ;  B<ist  v.  Brmcn,  25 
Hun,  223 ;  Munson  v.  Dyett,  56  How.  Pr.  333 ;  Jackson  v. 
PevTcins,  2  Wend.  308.)  The  conveyance  and  defeasance,, 
when  read  together,  constitute  a  mortgage.  (Jones  on  Mort. 
§  16 ;  2  Washb.  on  Real  Prop.  43 ;  Varr  v.  Carr,  52  X.  Y. 
251 ;  Horn  v.  Keteltas,  46  id.  605;  Morris  v.*  Bxidlong,  78- 
id.  543  ;  1  R.  S.  738,  §  139  ;  Gaylord  v.  Knaj^p,  15  Hun,  87 ; 
Hane  v.  Fisher,  2  Barb.  Ch.  559  ;  Odell  v.  Mo?itross,  68  N.  Y. 
499;  Macauley  v.  Porter,  71  id.  173;  Randall  v.  Sanders^ 
23  Him,  611 ;  87  X.  Y.  578  ;  Baker  v.  Thrasher,  4  Den.  493  ; 
Ganisey  v.  Itoijers,  47  N.  Y.  235 ;  Pardee  v.  Treat,  82  id. 
385  ;  Jones  on  Mort.  §§  62,  1769,  1770 ;  Lawrence  v.  F.  Z.  <J& 
T.  Co.,  13  N.  Y.  200;  Jackson  v.  Richards,  6  Cow.  617; 
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3[orri8on  v.  Brandy  5  Daly,  40 ;  James  v.  Johnson,  6  Johns. 
Ch.  417;  Jackson  v.  Bitrgot,  10  Johns.  457 ;  Jackson  v.  Phil- 
lips, 9  Cow.  94;  Jackson  v.  West,  10  Johns.  466.)  If  the 
instrument  of  defeasance  did  not,  when  taken  with  the  con- 
veyance, constitute  a  vaHd  mortgage,  it  was,  at  least,  a  valid 
declaration  of  trust.  (1  R.  S.  728,  730,  §§  55,  68 ;  2  id.  134, 
§  6 ;  Laws  of  1860,  chap.  321 ;  Cook  v.  Barr,  44  K  Y.  156 ; 
McArihxir  v.  Gordon,  51  Hun,  511;  Berrien  v.  McLane, 
Hoff.  Ch.  421 ;  Jackson  v.  Ddancey,  13  Johns.  537 ;  ^yood  v. 
Mather,  38  Barb.  473.)  The  heirs  of  Andrew  Henderson 
ivere  not  necessary  or  proper  parties  to  the  action  t' >  foreclose. 
{Moore  v.  Burrows,  34  Bar!).  173  ;  Ilill  v.  liessegieu,  17  id. 
162 ;  Swartwont  v.  Burr,  1  id.  495 ;  Story's  Eq.  Jur.  §§  7S8, 
789,  790.)  The  vnie  of  Theodore  Susemihl  was  not  a  neces- 
sary party  to  the  foreclosure.  (1  K.  S.  740,  §  1 ;  Van  Brunt 
V.  Applegate,  44  N.  Y.  544 ;  Greemoood  v.  Marven,  111  id. 
423,  436 ;  Huston  v.  Neil,  41  Ind.  504.)  The  objections  to 
the  admission  of  evidence  were  not  well  takep.  {Sheridan  v. 
Andrews,  49  N.  Y.  481 ;  Peterson  v.  C.  Bank,  32  id.  21  ; 
Smith  v.  Tiffany,  16  Hun,  552 ;  Middlehrook  v.  M.  N.  Bank, 
Z  Abb.  Ct.  App.  Dec.  295 ;  Johnson  v.  Wallis,  112  K  Y.  230, 
233 ;  Lan^don  v.  Budl,  9  Wend.  80.) 

E,  J.  Spink  for  respondent.  The  conveyance  of  March  21, 
1871,  and  the  agreement  of  April  1,  1871,  do  not  together 
constitute  a  mortgage.  (2  K.  S.  chap.  3,  §  3 ;  Gillig  v.  MaaSy 
28  N.  Y.  191-215 ;  Whit^  v.  Moore,  1  Paige,  551 ;  M(yrris  v. 
Budlong,  78  N.  Y.  553  ;  1  Jones  on  Mort.  §§  258-263 ;  Horn 
V.  Keteltas,  46  N.  Y.  610;  4  Kent's  Conmi.  [11th  ed.]  142, 
143 ;  Boone  on  Mort.  §  39 ;  Macaidey  v.  Porter,  71  N.  Y. 
173;  RandaU  v.  Saunders,  23  Hun,  611-614;  Baker  v. 
Thrasher^  4  Den.  493 ;  Robinson  v.  Cropsey,  2  Edw.  Ch.  138 ; 
Dey  V.  Dunham,  2  Johns.  Ch.  189 ;  Stej>hei}Son  v.  Hayward^ 
Finch's  Pr.  Ch.  310 ;  Haslrook  v.  Paddock,  1  Barb.  635 ; 
Burch  y,  Nexcberry,  Id.  648 ;  Story's  Eq.  Jm-.  §  64.)  As  no 
conveyance  by  Andrew  Henderson  or  his  heirs  is  shown,  the 
legal  title  presumptively  remains  in  them ;  and  as  they  were 
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not  parties  to  the  pretended  foreclosure  proceedings,  thej  are 
not  concluded  by  them  and  are  at  liberty  at  any  time  to  assert 
their  title  as  it  appears  of  record.  {SJu'iver  v.  Shnver^  86 
IN".  Y.  575 ;  Loekwood  v.  Beilly^  29  Him,  434 ;  Fleming  v-. 
Jiumham,  100  X.  Y.  \\  M.  E.  C,  Hmne  v.  Thompson,  108 
id.  618 ;  Moore  v.  Williams,  115  id.  586 ;  Irving  v.  Campbell, 
31  N.  Y.  S.  K.  307 ;  YougU  v.  Williams,  120  X.  Y.  253.) 
The  title  not  being  clear,  so  that  plaintiff  would  be  bound  to 
accept  it,  he  may  recover  back  the  money  paid,  {Hayes  v. 
J>rourse,  8  N.  Y.  S.  E.  397 ;  114  X.  Y.  595 ;  Brime?-  v.  Meigs, 
64  id.  506,  515 ;  M.  K  0.  Home  v.  Thompson,  108  id.  618 ; 
3roore  v.  Williams,  115.  id.  586.) 

Parker,  J.  The  plaintiff  contends  that  the  title  obtained 
by  the  purchaser  at  the  foreclosure  sale  was  defective  because 
the  heirs  of  Andrew  Henderson  were  not  made  parties  to  the 
action.  She  insists  that  the  deed  from  Wm.  S.  Carr  to  Andrew 
Henderson  was  not  a  mortgage  but  an  absolute  deed.  That 
upon  his  death  the  title  became  vested  in  his  heirs  at  law  and 
still  remains  in  them,  for,  not  having  been  made  parties  to  the 
foreclosure,  they  are  not  affected  by  the  judgment. 

The  plaintiff's  first' proposition  is  that  the  deed,  being  absolute 
upon  its  face,  imposed  upon  the  defendant  the  burden  of  show- 
ing that  at  the  time  of  its  making  and  delivery  there  was  an 
agreement  that  it  should  not  be  treated  as  an  absolute  sale,  but 
merely  as  security  for  the  sum  of  $30,000,  and  was  in  legal 
effect  a  mortgage.  And  this  the  plaintiff  insists  was  not 
proven,  because  no  attempt  was  made  to  show  that  there  was 
an  oral  agreement  cotemporaneous  with  the  execution  of  the 
deed,  which  constituted  it  a  mortgage.  While  the  writing 
upon  which  the  defendants  base  their  reliance,  she  urges,  can- 
not have  that  effect,  because  it  does  not  bear  the  same  date  as 
the  deed  and,  therefore,  they  cannot  be  read  together.  We 
think  that,  notwithstanding  the  difference  in  dates,  the  facts 
proven  require  them  to  be  so  read.  The  deed  beai-s  date  March 
21,  1871,  and  was  recorded  on  the  day  following,  while  the 
defeasance  is  dated  April  first,  of  the  same  year.  Xow,  while 
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it  is  true  that  if  an  instrument  offered  to  establish  a  defeasance 
be  entered  into  subsequently  to  a  deed  and  not  in  pursuance  of 
the  original  agreement  made  at  or  before  the  execution   and 
delivery,  it  cannot  be  read  \dth  the  deed,  still  it  is  not  essential 
that  they  should  have  been  reduced  to  writing  at  the  same 
time,  or  bear  even  date.     (Ilarnson  v.  Trustees,  etc.,  12  Mass. 
456 ;  ZimdY.  Lund,  1 IST.  II.  39  ;  2  Waslib.  R.  P.  [5th  ed.]  56.) 
It  is  sufficient  if  they  constitute  a  part  of  the  same  transaction. 
And  while  the  recording  of  the  deed  ten  days  before  the  date 
which  the  agreement  of  defeasance  bears  raised  the  presump- 
tion that  it  had  been  delivered  at  or  before  the  tune  that  it 
was  put  on  record,  it  was  not  conclusive  and  could  have  been 
overborne  by  evidence  that  it  had  not  then  been  delivered 
and  was  not  until  a  later   period.     With  reference  to  that 
question  the  referee  found  as  a  matter  of  fact  "  that  on  or 
about  the  date  of  the  deUvery  "  of  the  deed,  Henderson,  Carr 
and  Susemihl  executed  the  defeasance  which  was  thereafter 
recorded.     No  exception  was  taken  to  this  finding,  and  as  it  is 
controlling  here  we  need  not  consider  the  force  and  effect  of 
the  recitals  and  stipulations  contained  in  the  defeasance,  but 
may  assume  that  it  was  cotemporaneous  wdth  the  delivery  and 
acceptance  of  the  conveyance,  and  that  the  conveyance  never 
took  effect  until  the  defeasance  was  executed. 

The  plaintiff's  second  position  is  that  if  the  deed  and  agree- 
ment be  read  together  they  do  not  constitute  a  mortgage  ;  tliat 
in  legal  effect  the  transaction  was  not  a  conveyance  of  lands  as 
security  for  the  loan  or  forbearance  of  money,  but  in  payment 
of  a  debt.  We  think  otherwise.  It  will  l)e  observed  from  a 
reading  of  the  agreement,  (1)  that  an  indebtedness  by  the  firm 
to  Henderson  of  $00,000  existed  ;  (2)  that  payment  was  to  be 
assured  by  Henderson's  receiving  the  notes  of  AVm.  S.  Carr  &  Co. 
(then  solvent),  for  $30,000  and  the  conveyance  of  land  as  secur- 
ity for  the  remaining  $30,000.  The  provision  as  to  the  condition 
upon  which  Henderson  accepted  the  conveyance  being  stated 
as  follows :  "  Henderson  receives  and  takes  from  Wm.  S.  Carr, 
trustee  for  the  firm,  the  deeds  *  *  *  as  security  for  the 
sum  of  $30,000."     (3)  Neither  the  notes  nor  the  deeds  were  to 
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be  accepted  in  payment  because  {a)  tlie  finn  were  to  continue 
to  pay  Henderson  interest  on  the  full  sum  of  $60,000  after  the 
execution  and  delivery  of  the  notes  and  the  deeds  until  some 
portion  of  the  notes  were  paid  or  a  sale  of  a  part  of  the  land 
should  reduce  the  amount  secured  by  the  conveyance,  and  then 
upon  the  remainder  unpaid.  (5)  The  firm  were  to  retain  pos- 
session of  the  premises,  collect  and  receive  the  rents,  pay  all 
taxes  and  interest  on  finn  mortgages,  and  pay  over  the  net 
proceeds  to  Henderson,  to  be  applied  in  payment  of  the  prin- 
cipal and  interest  of  the  indebtedness  secured  by  the  convey- 
ance. {&)  The  land  was  not  to  be  exchanged  for  other  property 
or  retained  for  the  benefit  of  the  grantee  and  liis  heirs  at  his 
option,  but  was  to  bs  sold  within  two  years,  {d)  Henderson 
was  not  to  sell  for  a  less  sum  than  that  mentioned  in  the  sev- 
eral deeds  Mnthout  getting  the  consent  of  Wm.  S.  Carr  &  Co. 
If  he  should,  it  was  provided  that  he  should  l)e  charged  with  the 
consideration  expressed,  {e)  It  was  provided  that  when  the  lands, 
should  all  be  sold,  that  the  moneys  riemaining  after  the  pay- 
ment of  the  $30,000  and  interest  shoidd  be  paid  over  to  Wm. 
S.  Carr  &  Co.  {/)  And  that  if  the  sales  of  some  of  the  diflPSi*-. 
ent  parcels  should  be  made  at  a  less  sum  than  the  consideration 
expressed,  but  with  the  consent  of  Wm.  S.  Carr  &  Co.,  then 
the  finn  should  pay  to  Henderson  whatever  sum  was  required 
to  make  good  to  him  the  $30,000  and  interest. 

We  think  we  need  not  further  analyze  the  agreement,  for 
it  is  apparent  from  the  portions  so  far  considered,  that  it  was 
not  the  intent  of  the  parties  that  Henderson.should  become  the 
purchaser  of  these  lands  for  the  sum  of  $30,000,  and  that  to 
such  extent  the  firm  indebtedness  to  him  should  be  paid,  but 
that  it  was  the  purpose  of  the  conveyance,  as  manifested  by 
the  agreement,  to  secure  Henderson  to  tlie  extent  of  $30,000. 
The  indebtedness  remaining  after  the  transaction  as  before, 
and  continuing  in  the  full  sum  of  $60,000  until,  by  the  appli- 
cation of  rents  and  sale  of  parcels  of  land  or  the  payment  of 
moneys  by  the  finn,  it  should  be  reduced. 

Wliether  a  conveyance  be  absolute  or  as  a  security  must 
generally  be  determined  by  the  intention  of  the  parties  as  dis- 
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closed  by  the  contract.  ( James  v.  Morey^  2  Cow.  246.) 
And  a  deed  absolute  in  tenns,  but  given  simply  as  security  for 
the  payment  of  money,  is  a  mortgage  with  all  the  incidents  of 
that  instrument.     {OdeU  v.  Mcmtross^  68  X.  Y.  499.) 

In  determining  whether  a  contract  \&  to  te  treated  as  a  mort- 
gage, or  a  conditional  sale,  or  a  conveyance  in  fee,  courts  have 
<5ommented  upon  the  presence  or  absence  of  various  particulars 
which  commonly  accompany  mortgages,  but  the  essential 
feature  necessary  to  create  a  mortgage  is  that  it  should  be  a 
conveyance  intended  as  a  security.  Such  evidently  was  the 
purpose  of  the  contract  before  us,  but  the  plaintiflE  calls  atten- 
tion to  the  absence  of  a  covenant  to  pay  the  amount  of  the 
indebtedness.  It  was  agreed  that  interest  should  be  paid  on 
the  full  amount ;  that  after  sales  should  be  made,  the  proceeds 
should  be  applied  in  reduction  of  the  amount  of  the  then  exist- 
ing obligation,  and  that  the  firm  would  pay  the  difference  if 
any  should  remain.  So  that,  while  there  was  not  an  agreement 
in  terms  to  pay  the  entire  indebtedness,  such  may  be  said  to  have 
been  the  purpose  and  effect  of  the  agreement ;  but  in  any  event 
the  absence  of  such  a  covenant  is  not  conclusive,  but  is  a  circum- 
stance to  be  considered  in  construing  the  contract.  {Horn  v. 
KeUltas,  46  N.  Y.  605  ;  Morris  v.  Budlong,  78  id.  543,  552.) 

The  fact  that  the  deed  contained  a  covenant  assuming  the 
payment  of  a  prior  mortgage  is  also  a  circumstance  entitled  to 
<5onsideration  in  determining  what  was  the  purpose  of  the  par- 
ties in  making  the  contract,  but  it  is  not  controlUng.    . 

Having  given  that,  as  well  as  all  other  provisions  of  the  con- 
tract, due  consideration,  we  agree  with  the  finding  of  the  referee 
*'  that  it  was  the  intention  of  the  two  instruments  *  *  * 
that  the  instrument  and  conveyance  *  *  *  should  be  a 
security  to  said  Henderson  for  the  payment  of  the  indebted- 
ness of  said  Carr  and  Susemihl  to  said  Henderson."  Macanlay 
V.  Pointer  (71  K  Y.  173)  and  Eamlall  v.  Sanders  (87  id. 
678)  do  not  support  the  plaintiff's  contention.  In  Macauleys 
case  the  action  was  brouglit  to  have  a  deed  recorded  as  a  con- 
veyance declared  a  mortgage.  The  trial  court  held  tliat  tlie 
instrument  was  not  a  tnortgage,"  but  a  deed,  and  in  aflSrming 
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the  judgment  this  court  said :  "  It  is  difficult  to  see  how  the 
court  could  have  arrived  at  any  other  conclusion ;  the  agree- 
ment was  not  a  defeasance  which  was  to  render  the  deed  void 
on  the  payment  of  any  sum  of  money,  nor  was  there  anything 
in  the  transaction  of  the  nature  of  a  mortgage.  Porter  was 
not  a  creditor  taking  the  land  to  secpre  any  debt.  No  debt 
existed  or  was  created  in  respect  to  the  $2,500  paid  for  the 
property.  If  the  land  had  depreciated,  Porter  would  have 
had  no  claim  for  reimbursement,  nor  was  the  privilege  reserved 
to  redeem  it  on  payment  of  any  sum.  These  circiunstances 
are  of  great  importance  in  determining  the  character  of  the 
transaetion." 

RandaWs  case  was  an  action  of  trespass.  A  d«ed  had  been 
delivered  for  a  present  cash  consideration  duly  paid,  and  the 
grantee  gave  to  the  grantor  an  agreement  to  repurchase  within 
three  years.  The  action  was  an  attempt  to  resume  possession 
of  the  property  ^athout  complying  with  the  terms  of  the 
agreeiAent.  Eapallo,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "After  a  careful  consideration  of  these  instru- 
ments, we  are  of  the  opinion  that  the  relations  of  debtor  and 
creditor,  formerly  existing  between  the  parties,  were  termi- 
nated by  the  conveyance  of  December  5.  That  the  convey- 
ance was  given  and  received  in  satisfaction  of  the  prior 
indebtedness,  and  was  not  intended  as  security  merely,  but  as 
an  absolute  conveyance,  and  the  agreement  of  December  6th 
was  not  intended  as  a  defeasance,  but  a  contract  to  resell." 

As  we  have  reached  the  conclusion  that  the  deed  and  agree- 
ment togethei*  constitute  a  mortgage,  it  follows  that  it  was  a 
personal  asset  which  passed  to  the  executor  for  the  purposes  of 
administration  and  upon  a  foreclosure  thereof  by  the  executor  or 
his  assignee,  the  heirs  of  Henderson  were  not  necessary  parties. 

The  plaintiffs  objections  to  the  title  were  not,  therefore,  well 
taken,  and  the  trial  court  rightly  dismissed  the  complaint. 

The  order  should  be  reversed,  and  the  judgment  entered  on 
the  report  of  the  referee  affirmed,  with  costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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The  Bowery  J^ational  Bank  of  Xew  York,  Respondent,  t?. 
John  M,  Wilson  et  al.,  Appellants. 

An  assignment  by  a  sheriff  of  such  fees  as  he  may  become  entitled  to 
receive  from  the  state  or  county  for  official  services  thereafter  rendered 
is  contrary  to  public  policy,  and  void. 

It  sf€7Jis  the  same  rule  applies  to  all  other  public  officers. 

People  ex  rel.  v.  Dayton  (50  How.  Pr.  143),  so  far  as  it  holds  that  the 
unearned  fees  of  a  public  officer  may  be  assigned,  overruled. 

(Argued  October  20,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  firet  judicial  department,  entered  upon  an  order 
made  May  17,  1888,  wliich  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

In  1885  Alexander  V.  Davidson  was  the  sheriff  of  the  city 
and  county  of  Xew  York,  his  term  expiring  December  tliirty- 
first  of  that  year.  September  10,  1885,  the  plaintiff  discounted 
for  Davidson  his  promissory  note  for  $4,500,  which  was  indorsed 
by  three  accommodation  indorsers.  To  secure  the  payment  of 
this  loan  Davidson  executed  and  delivered  to  the  plaintiff  a 
written  assignment  of  a  portion  of  such  sums  of  money  as  might 
be  due  him  for  services  to  be  rendered  as  sheriff  during  the 
month  of  December  of  that  year,  which  assignment  was  filed 
September  twelfth  wdth  the  comptroller  of  the  city.  In 
December,  Davidson,  as  sheriff,  rendered  services  for  which,  in 
January,  1886,  he  was  audited  and  allowed  the  sum  of 
$4,485.75.  Prior  to  the  commencement  of  this  action  John 
Tully  was  appointed  receiver  of  Davidson  in  proceedings  sup- 
plementary to  execution  upon  several  judgments,  and  entered 
on  the  discharge  of  liis  duties  as  such.  The  plaintiff  and  the 
receiver  claiming  the  money,  the  comptroller  refused  to  pay  it 
to  either,  and  March  30,  1886,  this  action  was  begun  against 
the  mayor,  aldermen  and  commonalty  of  the  city  to  recover 
the  amount  audited.  In  December  of  that  year  the  city  was 
permitted,  by  an  order,  to  pay  the  amount  of  the  claim  into 
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court,  and  thereupon  Tully  and  two  otlier  persons  (the  nature 
of  whose  claims  does  not  appear)  were  brought  in  as  defendants. 
The  Special  Term  directed  a  judgment  in  favor  of  the  plain- 
tiff, and,  among  other  things  upon  which  its  decision  was  based, 
it  found  that  January  22,  1886,  Davidson  orally  assigned  his 
said  claim  to  the  plaintiff  for  the  payment  of  the  money 
secured  by  the  note. 

lien?*]/  D.  Hotchkisa  for  appellant.  The  defendants  did 
not  need  to  show  their  title.  {Shannon  v.  Brunei^  36  Fed. 
Rep,  147.)  The  written  assignment  by  Davidson,  in  Septem- 
ber, of  his  fees  to  be  earned  in  the  following  December,  was 
against  public  policy,  and  void.  {Bliss  v.  Lawrence^  58  K".  Y. 
442 ;  8  Mo.  App.  204 ;  Billings  v.  O'Bi^ien,  14  Abb.  Pr. 
[X.  S.]  238 ;  Tcnonship  of  Wayne  v.  CahiU,  5  Cent  Rep. 
335;  Thurston  v.  Fairman^  9  Hun,  584;  Greenhood  on 
Pub.  Pol.  351 ;  Connor  v.  Mayor^  etc.^  5  N.  Y.  285 ;  Devlin 
V.  Mayor  J  etc,^  63  id.  8.)  The  September  assigimient  cannot 
be  enforced  in  equity.  (  WiUiains  v.  IngersoUj  89  N.  Y.  519  ; 
Bank  v.  Peters^  2  Pet.  539 ;  Russell  v.  Degrand^  15  Mass. 
39.)  There  was  in  fact  no  verbal  assignment  of  the  fees. 
{Coe  V.  Tough,  116  K  Y.  273 ;  Laws  of  1882,  chap.  410, 
§  123 ;  Tmonship  of  Wayne  v.  Cahill,  5  Cent.  Rep.  335.) 
Tlie  void  paper  Sfisigmnent,  filed  with  the  comptroller  in  Sep- 
tember, cannot  be  used  in  aid  of  the  alleged  parol  assignment. 
{Gray  v.  Hook,  4  K  Y.  459,  460 ;  Woodivorth  v.  Bennett,  43 
id.  277,  279.)  The  pretended  parol  assignment  was  void 
under  the  Statute  of  Frauds.  {Bank  v.  Franklin,  55  Is".  Y. 
235 ;  Gary  v.  WhiU,  52  id.  138 ;  Truax  v.  Slater,  %^  id.  631, 
632 ;  Hooker  v.  E.  Bank,  30  id.  83 ;  Archer  v.  Zeh,  5  Hill, 
200;  Hunter  v.  WeUell,  57  K  Y.  375 ;  O'Neil  v.  N.  Y,  a 
R.  R.  Co.,  6a  id  138;  Hoyt  v.  Hoyt,  8  Bosw,  522;  Dmigx. 
Parker,  52  N.  Y.  494 ;  Ma7^e  v.  Garriso?),  13  A])b.  [N".  C] 
261 ;  Allis  v.  Read,  45  N.  Y.  147 ;  Brahin  v.  Hyde,  32  id. 
522 ;  Johnson  v.  Mulry,  4  Robt.  401 ;  Cook  v.  Ifillard,  65 
N.  Y.  352-357;  Shindler  v.  Houston,  1  id.  261 ;  Runyan  v. 
Mesereau,  11  Johns.  634 ;  Mack  v.  Mack,  3  Hun,  323 ;  Heath 
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V.  JIall.,  4  Taunt.  327 ;  Reed  on  Stat,  of  Frauds,  §  267 ;  I^isley 
V.  F,  Bank,  83  N.  T.  318 ;  Annstrony  v.  Cmtney,  43  Barb. 
340 ;  Rupp  V.  Blanchard,  34  id.  627 ;  Dimn  v.  Smll,  15 
Majss.  481 ;  Tibhetts  v.  George,  5  Ad.  &  El.  107 ;  Crocker  v. 
Whitney,  10  Mass.  316 ;  Lovjry  v.  Tew,  3  Johns.  Ch.  407 ; 
Pom.  Eq.  Juris.  §  1270.)  The  exclusion  of  testimony  tending 
to  show  that  the  note  had  been  paid  was  error.  {Thompson 
V.  Van  Vechten,  27  2^.  Y.  568  :  West  v.  Cary,  47  id.  423.) 

James  S,  Marmn  for  respondent.  The  assignment  is  not 
void  because  of  the  non-existence  of  the  demand  at  the  time 
the  ^vritten  assignment  was  made.  {Field  v.  Mayor,  etc.,  6 
N.  Y.  179 ;  Johnson  v.  Williams,  63  How.  233 ;  Stai^er  v. 
Eyclesheimer,  3  Keyes,  620 ;  Sears  v.  Conover,  4  Abb.  Ct. 
App.  Dec.  179  ;  Williams  y.  IngersoU,  80  N.  Y.  518,  519.) 
A  sheriff  is  not  a  salaried  officer.  The  compensation  which 
the  law  gives  a  sheriff  is  in  no  sense  a  salary.  (3  R.  S. 
[6th  ed.]  639,  640,  716,  717,  1035,  §§  19,  20;  Code  Civ.  Pro. 
§§  31,  242  ;  56  N.  Y.  279 ;  People  v.  Daytoii,  50  How.  Pr. 
149 ;  Thurston  v.  Fairman,  9  Hun,  584.)  Under  tlie  written 
assignment  to  the  bank  the  bills  of  the  sheriff  were  assigned, 
and  the  proceeds  were  to  be  applied  to  the  payment  of  the 
note  at  its  maturity.  This  was  an  equitable  assignment,  enforce- 
able only  when  the  services  had  been  fully  performed,  and  after 
the  note  had  matured.  {Field  v.  Mayoi\  etc.^  6  N.  Y.  179; 
Williams  v.  IngersoU,  89  id.  518,  519.)  In  case  the  written 
assignment  in  question  for  any  reason  should  be  held  ineffectual, 
the  claim  of  the  respondent  to  the  money  in  question  does  not 
fail.  {0.  Bank  v.  O,  Bank,  21  N.  Y.  490 ;  Arnot  v.  P,  a 
Co,,  2  Hun,  591 ;  Jarvis  v.  Peck,  10  Paige,  119  ;  Merritt  v. 
Milliard,  4  Keyes,  208  ;  Curtis  v.  Leavitt,  15  N.  Y.  96,  97.) 
The  conversations  l)etween  Hamilton  and  Davidson  constitute 
a  parol  assignment  after  the  money  was  earned  and  after  the 
note  became  due,  while  Hamilton  was  pressing  Davidson  for 
payment  of  the  note.  {Coates  v.  F  N'.Bank,  91  N.  Y.  26; 
30  id.  83  ;  83  id.  318  ;  89  id.  508.)  The  parol  assignment  was 
an  executed  contract.     The  title  to  the  money  in  the  hands  of 
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the  comptroller  immediately  passed  to  the  bank.  No  con- 
Bideration  for  this  assigmnent  is  necessary.  {Bunn  v.  Win- 
throp^  1  Johns.  Ch.  329  ;  Clark  v.  Downing j  1  E.  D.  Smith, 
406.)  The  money  due  from  Davidson  to  the  bank  was  a  suffi- 
cient consideration  for  the  parol  assignment  (51  N.  Y.  602  ; 
14  Johns.  378;  1  Gaines,  684;  10  Johns.  243;  7  id.  87;  44 
Barb.  603 ;  7  Cow.  368 ;  6  Wend.  647 ;  8  Johns.  29  ;  13  Barb. 
365  ;  G.  Bank  v.  Penfidd,  69  N.  Y.  502  ;  48  Barb.  104 ;  45 
id.  476 ;  5  Sandf.  7 ;  69  X.  Y.  502 ;  2  Keyes,  35 ;  Pars,  on 
Bills,  226  ;  6  Wend,  m  ;  2  Paige,  509  ;  1  Hill,  513 ;  1  Bosw. 
335  ;  Linde7*man  v.  Farqxiarson^  101  N.  Y.  438.)  The  post- 
ponement of  payment  was  a  sufficient  consideration  for  the 
parol  assignment,  and  the  assignment  was  a  sufficient  consid- 
eration for  the  agreement  of  the  bank  to  give  time.  (  Yalen- 
tine  V.  Heydecker^  12  Hun,  676 ;  Tammien  v.  Clause^  67  Barb. 
430  ;  M.  Z.  Ins.  Co.  v.  Smith,  23  Ilun,  535 ;  1  Pars,  on  Cont. 
[4th  ed.]  366  ;  97  K  Y.  52  ;  38  id.  96.) 

FoLLETf,  Ch.  J.  The  finding  that  an  oral  assignment  of 
the  claim  was  made  by  Davidson  to  tlie  bank  on  the  22d  of 
January,  1886,  is  challenged  by  the  appellants  on  the  ground 
that  there  is  no  evidence  tending  to  sustain  it.  The  defend- 
ants requested  the  court  to  find  the  converse  of  this  propo- 
sition, excepted  to  the  finding  made,  and  present  a  case 
which  contains  all  of  the  evidence  and  so  are  in  a  situation  to 
require  a  review  of  the  finding.  After  an  examination  of  all 
of  the  evidence,  we  are  convinced  that  no  assignment,  except 
the  written  one,  was  ever  made  of  this  claim,  and  that  the 
most  that  occurred  in  January  was  the  recognition  of  the 
existence  of  the  previous  assignment.  No  words  are  found 
in  the  evidence  which  indicate  an  intent  on  the  part  of 
Davidson  to  make  a  present  assignment  ol  his  claim  to  the 
plaintiff,  and  had  there  not  been  a  previous  written  one,  we 
think  no  one  would  assert  that  any  words  used  in  January 
amounted  to  a  transfer  of  the  claim.  This  brings  us  to  the 
consideration  of  the  question  whether  an  assignment  by  a 
sheriff  of  such  fees  as  he  may  become  entitled  to  receive 
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from  tlie  state  or  county  for  public  services  thereafter  to  be 
rendered  is  valid.  It  is  settled  in  this  state  that  an  assignment 
by  a  public  officer  of  his  unearned  salary  is  contrary  to  pnblic 
policy  and  void.  {Bliss  v.  Lawrence^  58  N.  Y.  442 ;  Billings 
V.  O'Bnen,  4  Daly,  556  ;  45  How.  Pr.  392 ;  14  Abb.  [X.  S.] 
238.)  The  same  rule  is  estabhshed  in  England  and  in  some 
of  the  United  States.  {Hill  v.  Paul,  8  CI.  &  Fin.  295; 
Cooper  V.  ReiUy,  2  Sim.  560 ;  Wells  v.  Foster,  8  M.  &  W. 
149  ;  Beal  v.  Mc  Vicker,  8  Mo.  App.  202  ;  Bangs  v.  Dtinn^ 
66  Cal.  72  ;  Pom.  Eq.  Juris.  §  1276 ;  Story's  Eq.  Juris.  [13th 
ed.]  §  1040  d ;  Greenhood  Pub.  Pol.  rule  297.) 

In  Bliss  V.  Lawrence  {supra),  it  was  said :  "  Salaries  are, 
by  law,  payable  after  work  is  perfonned  and  not  before,  and 
while  this  remains  the  law,  it  must  be  presumed  to  be  a  wise 
regulation,  and  necessary,  in  the  view  of  the  lawmakers,  to 
the  efficiency  of  the  public  service.  The  contrary  rule  would 
permit  the  public  service  to  be  undermined  by  the  assignment 
to  strangers  of  all  the  funds  appropriated  to  salaries.  *  *  * 
If  such  assignments  are  allowed,  then  the  assignees,  by  notice 
to  the  government,  would,  on  ordinary  principles,  be  entitled 
to  receive  pay  directly  and  to  take  the  place  of  their  assignors 
in  respect  to  the  emoluments,  leaving  the  duties  as  a  barren 
charge  to  be  borne  by  the  assignors.  It  does  not  need  much 
reflection  or  observation  to  understand  that  such  a  condition 
of  things  could  not  fail  to  produce  results  disastrous  to  the 
efficiency  of  the  public  service."  The  reasons  here  given  for 
holding  the  unearned  salariep  of  public  officers  to  be  unassign- 
able apply  with  greater  force  to  fees  payable  upon  the  due 
performance  of  pubhc  duties  which  cannot  be  discharged  by 
any  other  officer.  If  a  sheriff  can  legally  assign  the  fees 
which  may  become  due  him  for  services  to  be  performed  for 
the  pubhc  in  any  given  month,  he  may  make  a  valid  assign- 
ment of  all  of  the  fees  that  shall  become  due  him  for  services 
during  the  whole  of  his  term.  If  he  could  assign  to  one,  he 
could  to  many,  and  every  purchaser  would  be  entitled  to 
the  rights  of  assignees  of  claims  against  individuals,  and  in 
the  case  of  confficting  interests  or  of  disputes  between  the 
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ofiScer  and  his  alleged  transferee  the  government  would  have 
to  decide  at  its  peril  between  them  or  be  subjected  as  in  the 
case  at  bar  to  a  litigation.  By  a  division  of  the  unaudited 
claims  of  a  pubKc  officer  among  many  persons,  a  powerful 
influence  in  their  support  may  be  brought  to  bear  upon  the 
auditing  officers,  which  would  not  exist  if  the  demands  were 
held  by  the  officer  who  rendered  the  service.  The  statutes 
provide  for  the  payment  of  public  servants  after  the  rendition 
of  their  services  and  make  no  distinction  in  this  respect 
between  officers  compensated  by  a  salary  or  by  fees.  An 
officer  having  assigned  his  interest  in  a  compensation  to 
become  due  him  for  future  public  services  would  have  less 
interest  in  the  punctual  and  efficient  performance  of  his  duties 
and  in  the  case  of  improvident  assignments,  might  be  without 
the  ability  to  discharge  them.  So  great  were  the  evils  arising 
from  assignments  of  claims  against  the  United  States  that  a 
statute  was  passed  in  1853  and  re-enacted  in  section  3477  oi 
the  Revised  Statutes  of  the  United  States,  prohibiting  the 
assignment  of  any  claim  or  any  interest  in  any  claim  against 
the  government  until  after  it  had  been  allowed  and  a  warrant 
for  its  payment  issued.  In  this  state,  the  right  of  a  public 
officer  to  assign  unearned  fees  does  not  seem  to  have  been 
considered  in  any  reported  case  except  in  People  v.  Daytoii 
(50  How.  Pr.  143),  in  which  it  was  held  at  Special  Term  that 
the  earned  and  unearned  fees  of  a  justice  of  the  peace  might 
be  assigned,  but  we  tliink  this  judgment  is  not  supported  by 
the  principle  declared  in  the  authorities  cited.  In  England 
and  in  some  of  the  states,  the  assignability  of  unearned  fees 
has  been  considered,  and  so  far  as  our  attention  has  been 
called  to  the  adjudications,  no  distinction  has  been  made 
between  unearned  fees  and  unearned  salaries. 

In  Palmer  v.  Bate  (2  Brod.  &  Bing.  673),  a  clerk  of  the 
peace  attempted  to  assign  his  unearned  fees,  but  the  transaction 
was  held  contrary  to  public  policy  and  void. 

In  HiU  V.  Paul  (8  CI.  &  Fin.  295),  the  question  arose 
whether  an  assignment  by  a  keeper  of  the  Register  of 
Sasines — instruments  proving  the  transfer  of  feudal  property 
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in  Scotland  —  was  broad  enougli  to  cover  future  fees  and  if 
it  was,  were  they  assignable  ?  The  case  was  finally  decided  on 
the  first  ground,  but  the  assignability  of  unearned  fees  was 
considered  and  said  to  be  contrary  to  the  public  policy  of 
England  and  Scotland. 

In  Field  v.  Chipley  (79  Ky.  260),  it  was  held  that  an 
assignment  by  the  clerk  of  the  Court  of  Chancery  of  the 
future  fees  of  his  ofiice  was  void  as  against  public  policy. 
Upon  principle  and  authority,  we  think  that  an  assignment 
by  a  sheriflE  of  fees  for  services  to  be  rendered  to  the  pubUc 
is  contrary  to  public  policy  and  is  void. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  obide  the  event. 

All  concur,  Bradley,  J.,  in  result. 

Judgment  reversed. 
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John  M.  Batterman,  Appellant,  v,  Peter  S,  Albright, 
Respondent. 

Nursery  trees,  vines  and  shrubs  growing  on  land  partake  of  the  same 
character  as  growing  crops.  A  party  entering  into  possession  by  title 
paramount  to  the  right  of  the  tenant,  takes  them. 

While  title  to  mortgaged  premises  remains  in  the  mortgagor,  a  fore- 
closure and  sale  in  practical  effect  operates  to  extinguish  the  defeasance, 
and  the  purchaser  takes  title  as  of  the  time  the  mortgage  lien  was 
created. 

In  an  action  to  recover  for  the  conversion  of  certain  nursery  trees,  vines 
and  shrubs,  upon  a  farm,  it  appeared  that  the  title  to  the  farm  was, 
prior  to  August,  1878,  in  one  M.,  a  nurseryman,  subject  to  two  mortga- 
ges. The  nursery  property  in  question  was  grown  on  the  farm  after 
the  execution  of  the  mortgages.  Plaintiff  claimed  title  to  the  nurseiy 
stock  under  a  purchase  at  a  sale  made  by  virtue  of  an  execution  issued 
upon  a  justice's  judgment  in  his  favor  against  M.  in  October,  1877. 
Defendant  went  into  possession  of  the  premises  about  April  1 ,  1879, 
as  grantee  of  the  purchaser  at  a  sale  on  foreclosure  of  one  of  said  mort- 
gages, made  in  August,  1878.  For  some  time  prior  to  the  time  of  plain- 
tiff's purchase  the  mortgagor  had  been  in  default.  Held,  that  defend- 
ant's possession  was  by  title  paramount  to  any  right  which  could 
have  been  derived  from  the  mortgagor  subsequent  to  the  giving  of 
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the  mortgage;  that  while  plaintiff  as  against  the  mortgagor  and  with- 
out  liability  to  the  mortgagee,  might  have  taken  the  nursery  stock 
from  the  premises  prior  to  the  foreclosure,  he  had  no  such  right  as 
against  one  who  had  entered  under  title  perfected  by  the  foreclosure 
Siile  and  the  conveyance  made  pursuant  thereto,  and,  therefore,  that 
the  action  was  not  maintainable. 

Mott  V.  Palmer  (1  N.  Y.  564),  distinguished. 

Also  7i4;ld,  the  fact  that  the  mortgagee,  before  he  commenced  the  fore- 
closure suit,  had  assigned  a  partial  interest  in  the  mortgage,  did  not 
render  the  judgment  therein  invalid,  and  furnished  no  ground  for  a 
collateral  attack  upon  it. 

Also  field,  that  the  omission  to  make  plaintiff  a  party  to  the  foreclosure 
suit  did  not  affect  the  validity  of  the  judgment  and  sale,  as  he  acquired 
no  interest  in  the  land  by  his  purchase  on  the  execution  sale,  and  so  was 
not  a  necessary  party  for  any  purpose  essential  to  the  title  derived  from 
such  sale,  also,  as  there  was  no  nnding  that  the  mortgagee  at  the 
time  of  the  sale  had  any  notice  of  plaintiff's  claim.  (Code  Civ.  Pro. 
§  1671.) 

(Argued  October  30,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  tliird  judicial  department,  entered  upon  an  order 
made  March  9,  1887,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  the  alleged 
conversion  by  the  defendant  of  nursery  trees,  grape  vines  and 
bushes  standing  and  growing  upon  a  certain  farm  in  the  county 
of  Albany. 

The  title  to  the  farm  prior  to  1878,  subject  to  a  mortgage 
made  by  him  to  Isaac  S.  Albright,  November  9, 1868,  and  a  prior 
mortgage,  was  in  Peter  S.  Markle,  who  was  engaged  in  raising 
these  nursery  trees,  vines  and  shrubs  for  sale.  The  alleged  title 
of  the  plaintitf  to  those  trees,  vines  and  bushes  is  founded  upon 
his  purchase  at  a  sale  made  by  virtue  of  an  execution  issued 
upon  a  justice's  judgment  in  his  favor  against  Markle,  by  a 
constable  in  October,  1877.  And  the  defendant  went  into 
possession  of  the  premises  about  April  1,  1879,  claiming  title 
to  them  under  a  sale  made  on  foreclosure  of  the  mortgage  to 
Albright  in  August,  1878,  to  the  mortgagee  and  the  referee's 
deed  to  him,  who  conveyed  to  the  defendant  in  March,  1879. 


486  Batterman  v.  Albbight.  [Dec, 

Statement  of  case. 

The  plaintiff  had  before  then  taken  and  disposed  of  some  of 
the  nursery  trees.  And  his  alleged  cause  of  action  was  f  oonded 
upon  the  denial  by  the  defendant,  after  he  went  into  possession 
of  the  premises,  of  the  right  of  the  plaintiff  to  remove  the 
trees  and  bushes  remaining  in  the  nursery  there. 

W,  Frothingham  for  appellant.  The  foreclosure  was  void ' 
because  Albright  was  not  the  owner  of  the  mortgage,  either 
at  the  time  of  the  foreclosure  or  at  the  time  of  the  demand. 
( Wihon  V.  Troitp,  2  Cow.  231 ;  Sl^e  v.  M.  Co.,  1  Paige,  64 ;  • 
Hoyt  V.  Martence,  16  N.  Y.  231.)  The  foreclosure  was  void 
as  to  the  plaintiff  who  was  not  made  a  party  to  the  action. 
{Pedbody  v,  Roberts,  47  Barb.  92.)  The  nursery  trees  did  not 
pass  to  the  purchaser  under  the  foreclosure  sale.  {Lane  v. 
King,  8  Wend.  584 ;  Vorhees  v.  McGimiess,  48  N.  Y.  278 ; 
Trimm  v.  Marsh,  54  id.  604 ;  Trustees,  etc.,  v.  Wheeler,  61 
id.  118;  19  la.  309;  Maples  v.  Miller,  31  Conn.  598; 
Byasse  v.  Reise,  4  Mete.  372 ;  Congdon  v.  Hill,  8  Den.  196 ; 
MoU  v.  Palmer,  1  N.  Y.  564 ;  Murdoch  v.  Gifford,  18  id. 
28 ;  3  R  S.  [5th  ed.]  179 ;  Ford  v.  CM,  20  id.  344 ;  Sheldon 
v.  Anahle,  35  id.  279 ;  Sherman  v.  WUlett,  42  id,  146 
Bradner  v.  Falhner,  34  id.  347 ;  Tifft  v.  Hartan,  53  id.  377 
MiUs  v.  Quinn,  76  id.  23 ;  Sisson  v.  Ilihbard^  75  id.  543 
McKeoge  v.  H.  Im.  Co.,  81  id.  38 ;  WiU^  v.  Maple,  15  Hun, 
90 ;  McRea  v.  Bam.k,  Q(j  N.  Y.  489 ;  Davidson  \.K.  Co.,  99 
id.  568 ;  Hamilton  v.  A^i^stin,  36  Ilun,  138.)  There  was  a 
severance  of  the  trees  by  Batterman  and  Markle.  {Buckley 
V.  Buckley,  11  Barb.  56;  Bank  of  Lansi^igburgh  v.  Ceary, 
1  id.  545.)  The  plaintiff  did  not  lose  his  property  by  not 
removing  it  before  the  pretended  foreclosure.  {Lawrence  v. 
Kemp,  1  Duer,  366.) 

Chas.  J.  Buchanan  for  respondent.  When  a  mortgagee 
forecloses  his  mortgage,  the  purchaser  thereunder  becomes,  by- 
relation,  a  purchaser  of  the  mortgaged  premises  as  of  the  date 
of  the  mortgage.  The  purchaser  tak^  the  title  of  the  mort- 
gagor at  the  date  of  the  execution  of  the  mortgage  unaffected 
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by  subsequent  incumbrances,  equities  or  easement.     {BectoTy 

etc.,  V.  Macic,  93  K  Y.  488,491-493  ;  Mt/gattv.  6W,44Hun, 

32  ;    White  v.  Evans^  47  Barb.  180  ;  Simeva  v.  SaZttis,  3  Den. 

214 ;  2  Jones  on  Mort.  [2d.  ed.]   §§  1654,   1658 ;  Gamble  v. 

Ilorr,  40  Mich.  561,  565 ;  Murphy  v.   Welch,  128  Mass.  489 ; 

Shepard  v.  Philhrich,  2  Den.  174  ;^  Lans  v.  Kin^g,  8  Wend. 

584 ;  GiUet  v.  Balcom,  6  Barb.  370 ;  Shermmm  v.  Wilktt, 

42  N.  Y.  146,  150  ;  JeweU  v.  Keenholts,  16  Barb.    192,  196, 

197;  Aldrichv.  Reyrwlds,  1  Barb.  Ch.  615,  616;  Doxonard 

V.    Groffy4t^  la,  597;  .S'r/'it'^^?-  v.  Jf^^??;^,  36  Mich.  64;  33  id. 

500;  Murdoch  \,  Gifford,  18   N.   Y.   28.)    Defendant  waft 

not  only  in  as  a  purchaser  under  Isaac  8.  Albright,  but  also  as 

mortgagee  under  the  fir^t,  the  Ilendrickson,  mortgage.     His 

title   as  purchaser  or  as  mortgagee  under  the  first  mortgage 

♦  was  a  defense  to  an  action  of  tort  charging  him  with  taking 

emblements  of  the  land.     (2  Jones  on  Mort.  [2d.  ed.]  §  1116 ; 

Downard  v.  Groff.  40  la.  597-600.)     Nursery  trees  planted 

by  a  mortgagor   if  not  removed  before  foreclosure,  pass  to 

the  purchaser,  though  if  actually  removed  before  foreclosure 

the  mortgagor  and  his  purchaser  are  not  liable  to  the   mort- 

gees  for  waste.     {Ilam/dton  v.  A  ustiii, ,  36  Ilun,  138,  141 ; 

107  K  Y.  636 ;  1  Jones  on  Mort.  [2d  ed.]  §  434 ;  Price   v. 

BrayUm,  19  la.  309;  Maples  v.  Millen,  31  Conn.  598,  599; 

McFadden  v.  Van  Bxiren,  50  Hun,  361 ;  Wiltsie  on   Mort. 

§  587 ;  Thomas  on  Mort.   §   160 ;  Adam%  v.  Beadle,   47  la. 

439 ;   Damdmn  v.    W.  G.  Z.    Co.,  99  N.  Y.  558 ;  Tifft  v. 

Ilorton,  53  id.  377.)     The  foreclosure  by  Isaac  S.  Albright, 

defendant's  grantor,  without  making  Mary  M.  Markle  a  party, 

was  valid  and  did  not  deprive  the  court  of  jurisdiction.     (Code 

Civ.    Pro.   §§  498,   499;    Klock  v.    Cronkite,  1  Hill,  107; 

Mowry  v.  Sanhorn,  62  Barb.  223,  226,  227 ;  Buncs  v.  Reed, 

16  Barb.  347,  350.)     Plahitiff  was  not  a  necessary  party  to  the  ^ 

foreclosure,  and  had  no  title  to  or  interest  in  the  land.    (Code 

Civ.  Pro.  §1671.) 

Bbadley,  J.     It  may  be  assumed  that,  as  against  Markle, 
the  judgment-debtor,  the  plaintiff,  by  his  purchase  at  the  sale 
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made  by  the  constable  upon  the  execution,  took  title  to  the 
musery  trees  and  the  right  to  remove  them.  The  question 
for  consideration  has  relation  to  the  eflEect,  upon  such  rights^ 
of  the  foreclosure  of  the  mortgage,  and  the  title  to  the  prem- 
ises derived  from  It  The  trees  and  bushes  in  question  liad 
been  grown  in  the  nursery  since  the  mortgage  was  made ;  and 
the  plaintiffs  claim  of  title  was  derived  wholly  from  his  pur- 
chase on  the  execution  sale.  As  against  the  mortgagor,  the 
foreclosure  and  sale  were  effectual  to  vest  the  titJe  to  the  trees 
in  the  purchaser,  and  in  the  defendant  as  liis  grantee.  The 
rule,  as  between  mortgagor  and  mortgagee  as  to  crops  grow- 
ing on  mortgaged  premises,  is  no  less  favorable  to  the  claiiu 
of  the  plaintiff  than  that  relating  to  nursery  trees,  which  pir- 
take  of  the  same  character.  And  the  principle  applicable  to 
l)oth  in  such  case  may  be  treated  as  the  same.  The  doctrine 
on  the  subject  of  emblements,  and  who,  in  their  relation  to 
the  land  on  which  they  were  growing,  were  entitled  to  them, 
was  well  defined  at  common  law ;  and  it  was  distinct  from 
that  of  fixtures.  They  were  treated  as  so  distinct  from  the 
real  ^estate  as  to  be  subject  to  many  of  the  incidents  of  per- 
sonal chattels.  (Co.  Litt.  55b;  2  Bl.  Comm.  404.)  And 
although  they  did  not  go  to  the  heir,  they  did  to  the  devisee, 
and  to  the  remaindennan  for  life.  (Broom's  Leg.  Max.  305.) 
And  in  this  state  they  go  to  the  devisee,  subject  only  to  the 
payment  of  debts  of  the  testator  and  the  legacies  given  by 
his  will.  {Bradner  v.  Faulkner,  34  N.  Y.  347 ;  StaJl  v. 
Wilbur,  77  id.  158.)  They,  belonging  to  the  grantor,  also 
passed  with  a  conveyance  of  the  land,  and  such  is  now  the 
rule.  And  the  common  law,  in  respect  to  emblements  is  not 
very  greatly  modified  by  the  statute,  which  pro\ddes  that  they 
be  deemed  assets  and  shall  go  to  executors  and  administrators 
to  be  applied  and  distributed  as  personal  estate.  (2  R.  S.  82, 
§  6.)  It  may  be  observed  that  the  doctrine  applicable  to  grow- 
ing crops  is  distinguishable  from  that  relating  to  other  personal 
property  on  land  as  between  grantor  and  grantee  and  mortgagor 
anij  mortgagee.  The  theory  on  which  it  rests  is  tliat  they  in 
some  sense  appertain  to  the  realty.     And  the  general  rule  as 
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declared  from  an  early  day  by  text  and  judicial  writers,  is  that 
a  party  entering  into  possession  by  title  paramount  to  the  right 
of  the  tenant  takes  them.  (Co.  Litt.  55b ;  Davis  v.  Eyton^  7 
Bing.  154.)  Whether,  without  the  {lid  of  some  statute,  that 
rule  is  subject  to  any  qualifications  or  exceptions,  and  if  so,  what, 
it  is  now  unnecessary  to  inquire  or  determine.  In  the  present 
case,  the  mortgagor  had  been  in  default  several  years  at  the 
time  of  the  plaintiflTs  purchase  of  tlie  nui'sery  trees  on  the 
execution  sale.  And  the  defendant's  entry  into  possession  of 
the  premises  was  by  title  paramount  to  any  riglit  which  could 
liave  been  derived  from  the  mortgagor  in  them  subsequently  to 
the  time  the  mortgage  was  given.  Although  since  the  right 
to  maintain  ejectment  is  denied  to  a  mortgagee  by  statute  (2 
R.  S.  312,  §  57 ;  Code,  §  1498),  his  mortgage  is  a  mere  secur- 
ity, and  the  titie  to  the  mortgaged  premises  remains  in  the 
mortgagor,  the  foreclosure  and  sale  in  practical  effect  operates 
to  eliminate  the  defeasance,  and  the  purchaser  takes  the  title 
of  the  mortgagor  as  of  the  time  the  mortgage  lien  was  created. 
{Rectar,  etc.,  v.  Maeic,  93  N.  Y.  488.)  And  while  the  plaintiff, 
as  against  the  mortgagor  and  without  liability  to  the  mortgagee, 
may  have  taken  the  nursery  trees  from  the  premises  prior  to 
the  time  of  the  foreclosure  of  the  mortgage,  he  had  no  such 
right,  as  against  the  purchaser  or  his  grantee  who  had  entered 
under  the  title  perfected  by  the  sale  on  foreclosure  and  the  con- 
veyance made  pursuant  to  it.  {Lane  v.  King^  8  Wend.  584  ; 
Sliepard  v.  Philbri^h,  2  Den.  174;  Gllleit  v.  BaUom,  6  Barb. 
370;  JeweU  v.  KeenhoHfi,  16  id.  194 ;  Sherman  v.  WWHt,  42 
N.  Y.  146;  A73nch  v.  ReynoUU,  1  Barb.  Ch.  613;  Adams  v. 
Beadle,  ^1  la.  439  j  29  Am.  Eep.  487.)  The  suggestion  of 
the  plaintiffs  counsel  that  there  has  been  a  modification  of  the 
rule  of  law  on  the  subject,  and  that  the  ca.se  of  Lans  v.  King 
is  not,  therefore,  entitled  to  the  weight  of  authority,  may  be 
applicable  to  fixtures  to  which  the  authorities  cited  by  him 
relate.  But  emblements  are  not  fixtures  within  the  meaning 
of  the  rule  applied  to  them.  The  subject  of  the  former  is 
treated  in  the  law  as  distinct  from  the  latter  ;  and  while  they 
may  be  taken  on  execution,  supported  by  a  judgment,  not 
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a  lien  upon  the  realty,  those  things  which  have  become 
fixtures  cannot.  But  the  doctrine  peculiar  to  growing  crops, 
originating  in  considerations  deemed  beneficial  to  the  interests 
of  agriculture,  has  remained  substantially  unchanged,  and  the 
rule,  as  stated  in  Zane  v.  King^  was  not  only  followed  in  some 
of  the  cases  before  cited,  but  that  case  and  its  doctrine  have 
more  recently  been  judicially  cited  and  referred  to  with 
approval  in  this  state  {Harris  v.  Fririk^  49  N.  Y.  31 ;  Samson 
V.  Rose^  65  id.  416),  and  it  quite  uniformly  prevails  where  the 
common  law  on  the  subject  remains  in  force.  The  rigor  of  the 
old  common  law,  which  gave  forfeiture  as  the  consequence  of 
default  in  payment  of  a  mortgage,  has  been  modified  so  as  to 
permit  payment  at  any  time  before  sale  on  foreclosure.  But 
that  does  not  aiffect  the  question  under  consideration.  And 
our  attention  is  called  to  no  reason  why  the  considerations 
upon  which  the  doctrine  relating  to  emblements  was  founded 
and  has  since  been  observed,  are  now  any  less  entitled  to  sanc- 
tion than  formerly.  The  fact  that  the  right  to  ejectment  is  taken 
away  from  the  mortgagee  by  the  statute  and  the  mortgagOL 
reduced  to  a  mere  chose  in  action  secured  by  lien  upon  the  land^ 
while  the  defeasance  remains  effectual,  does  not  seem  to  have 
any  essential  bearing  upon  the  question,  inasmuch  as  the  per- 
fecting of  title  under  it  has  relation  to  the  time  it  became  a 
Hen.  The  case  of  Mott  v.  Pal  frier  (1  N.  Y.  564)  is  not  analo- 
gously inconsistent  with  the  view  here  taken.  There  the  right 
of  the  plaintiflE,  under  his  agreement  with  the  owner  of  the 
premises,  arose  before  the  sale  and  conveyance  to  the  defend- 
ant. And  if  the  right  of  the  plaintiff  in  the  present  case  had 
been  acquired  to  the  trees  prior  to  the  mortgage,  a  different 
question  would  have  been  presented.  In  that  event,  the  sale 
upon  the  execution  and  purchase  by  the  plaintiff  may  have, 
so  far  as  essential,  been  treated  as  a  severance  of  the  growing 
trees  from  the  realty.*"  But  they  caimot  be  so  treated  as 
against  the  title  paramount  of  the  defendant.  {Shepard  v. 
PUllrick,  2  Den.  174;  GUUU  v.  Bal^^om.,  6  Barb.  370.) 
These  views  lead  to  the  conclusion  that  the  plaintiff  was  not 
entitled  to  recover,  if  the  foreclosure  of  the  mortgage  was 
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effectually  made.  The  plaintiff'fi  counsel  contends  that  it  was 
not  because :  (1)  One  Mary  M.  Markle  was  not  made  a  party 
to  the  foreclosure  action,  and  (2)  the  plaintiff  was  not  a  party 
to  it  The  first  objection  was  founded  on  the  fact  that  the 
mortgagee  had  assigned  a  partial  interest  in  the  mortgage  to 
Mary  M.  Markle.  Tliis  did  not  render  the  decree  invaUd. 
The  mortgagee  was  a  proper  party  plaintiff,  and  the  omission 
to  unite  the  other  party  having  a  claim  upon  a  portion  of  the 
amount  secured  by  the  mortgage,  furnished  no  ground  for  a 
collateral  attack  by  the  mortgagor  or  the  plaintiff.  The 
equity  of  redemption  was  barred  by  the  foreclosure.  And 
the  plaintiff  had  no  relation  to  the  realty  to  make  him  a  neces- 
sary party  for  any  purpose  essential  to  the  title  derived  from 
the  foreclosure  of  the  mortgage.  He  could  acquire  no  interest 
in  it  by  his  purchase  upon  his  execution  sale.  Nor  is  it  found 
that  the  mortgagee,  at  tlie  time  of  the  foreclosure  sale,  had  any 
notice  of  the  claim  of  the  plaintiff  founded  upon  his  purchase. 
(Code,  §  1671.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

122    491 
Lena  Mentz,  Respondent,  v.  Nathan  J,  Ne wwitter,  Appellant.        ^^^  *^^^ 

A  note  or  memorandum,  sulflcient  to  take  a  contract  of  sale  out  of  the 
operation  of  the  Statute  of  Frauds,  must  state  the  whole  contract  with 
reasonable  certainty  so  that  the  substance  thereof  may  be  made  to  appear 
from  the  writing  itself  without  recourse  to  parol  evidence. 

Where,  upon  a  sale  of  real  estate  at  public  auction,  the  only  note  or  mem- 
orandum of  sale  was  an  entry  in  their  book  of  sales  made  and  signed 
by  the  auctioneers,  which  did  not  name  or  describe  the  vendor,  hM,  the 
memorandum  was  insufficient  and  the  sale  void. 

Saljnon  FaUs  Mfg,  Co,  v.  Qoddard  (14  How.  [TJ.  S.]  446),  disapproved. 

(Argued  October  21,  1800;  decided  Decemb*  2,  1890.) 

Appeal  from  judgment  of  the  Greneral  Tenn  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
uj)on  an  order  made  May  1$,  1888,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 
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This  action  was  bmught  to  recover  from  the  defendant  the  dif- 
ference between  the  enm  bid  for  certain  real  estate  at  an  auction 
sale  thereof  and  the  Biun  for  which  said  real  estate  was  resold 
upon  the  refusal  of  the  defendant  to  complete  his  purchase. 

The  referee  found  tlie  following  facts : 

On  April  28,  1880,  the  plaintiff  was  tlie  owner  of  premises 
known  as  No.  311  East  One  Hundred  and  Fourth  street,  in 
the  city  of  New  Vork,  and  authorized  and  empowered  Richard 
V.  Harnett  &  Co.,  auctioneers,  to  sell  the  same  at  public 
auction  at  the  Real  Estate  Exchange  in  said  city,  and  on  the 
date  aforesaid  said  Ilaniett  &  Co.  did  offer  said  premises  for 
sale,  and  they  were  struck  off  and  sold  to  the  defendant  at  his 
bid  of  $11,800.  Said  Harnett  &  Co.  thereupon  made  and 
signed  a  memorandum  of  said  sale.  Defendant  failed  to  pay 
ten  per  cent  of  the  purchase-money,  and  to  sign  a  memorandum 
of  the  purchase  so  made.  Prior  to  May  26, 1886,  a  notice  was 
served  upon  defendant  that  said  premises  would  be  resold  on 
his  account,  on  the  date  aforesaid,  at  the  real  estate  auction 
rooms,  and  that  the  plaintiff  would  hold  him  for  the  deficiency 
arising  between  the  price  bid  by  said  defendant  and  the  price 
the  same  would  bring  at  such  resale.  At  such  resale  the 
premises  were  resold  for  $10,200. 

And  as  a  concbision  of  law  the  referee  found  that  the  plain- 
tiff was  entitled  to  judgment  for  $1,600,  with  interest  and 
auction  fees. 

The  only  evidence  of  a  written  contract  between  the  parties 
for  the  sale  of  lands  was  a  memorandum  in  the  auctioneer's 
book  of  sales,  as  follows : 

Wed.  28  April  '86.  ^ 

311  E  104  Terms  Sale  £ 

11000  7000  « 

250  at  5  per  cent  ft 

250                ♦  2  m  k; 

11750  3000  p 

11800  at  6  per  cent  5 

J.  N.  Newwitter  can  be  paid  g 

4  Pine  St  ^ 
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This  memorandum  was  signed  by  Harnett  on  the  margin  of 
the  book  at  the  close  of  the  sale. 

The  book  also  contained  a  printed  slip  or  advertisement  of 
the  sale,  but  such  slip  did  not  name  or  describe  the  owner  or 
make  mention  of  any  such  person. 

John  J.  LiriBon  for  appellant.  The  memorandum  of  sale 
was  not  a  sufficient  compliance  with  the  provisions  of  the 
Statute  of  Frauds.  (2  R.  S.  chap.  7,  §  8 ;  2  Kent's  Comm. 
511 ;  Browne  on  Stat,  of  Frauds,  §  371 ;  Reed  on  Stat,  of 
Frauds,  §  321 ;  Bing.  on  Ex.  Cont.  391 ;  Kenworthy  v.  Scho- 
field,  2  B.  &  C.  945 ;  Wain  v.  Walters,  5  East.  10 ;  Stoyie  v. 
Braioniny,  68  N.  Y.  604;  Drake  v.  Seama?},  97  id.  230; 
Newherry  v.  Wall^  65  id.  484;  RauUedge  v.  Worth myton  Co., 
119  id.  592;  Parkhurst  v.  Van  Cortlandt,  14  Johns.  15; 
Potter  V.  Dvffield,  9  Eng.  Rep.  664 ;  Williams  v.  Lake,  2  E. 

6  E.  349 ;  GrafU/n  v.  Cummings,  99  U.  S.  100 ;  Sherhurne 
V.  SJiaw,  1  N.  H.  157 ;  Knox  v.  King,  36  Ala.  367 ;  Gill  v. 
Bickndl,  2  Cush.  355  ;  Champion  v.  Plumrner,  1  Bos.  & 
Pril.  252;  Wright  v.  Weeks,  25  N.  Y.  153;  Trustees,  etc,,  v. 
Bigelow,  16  Wend.  28;  Sheid  v.  Stainps,  2  Sandf.  172; 
McCanneU  v.  Brillhart,  17  111.  354  ;  Smith  v.  Jones,  7  Leigh, 
165.)  The  memorandum  and  tlie  allegations  of  sale  cannot  be 
considered  together.  {Coe  v.  Toitgh,  116  N.  Y.  273;  B, 
Church  V.  Bigd^ow,  16  Wend.  28 ;  Wright  v.  Weeks,  28  N.  Y. 
153;  Drake  v.  Seaman,  97  id.  230;  27  Ilun,  63;  Stone  v. 
Broxoning,  68  N.  Y.  598;  Morton  v.  Dean,  13  Met.  385; 
Tollman  v.  Franklin,  14  N.  Y.  584 ;  Pinckney  v.  Ilagadorn, 
3  Duer,  95  ;  Sugden  on  Vendors,  139  ;  Hinde  v.  Whitehouse, 

7  East.  558.) 

Michael  If.  Cardozo  for  respondent.  The  memorandum 
made  by  the  auctioneer  in  his  sales-book  was  sufficient  to  satisfy 
the  provisions  of  the  Statute  of  Frauds.-  (3  R.  S.  chap.  8,  tit. 
1 ;  Tallman  v.  Franklin,  14  N.  Y.  584,  593 ;  .S'.  F.  M.  Co, 
V.  Goddard,  14  ITow.  [U.  S.]  446 ;  Doughty  v.  Jf.  B.  Co,, 
101  K  Y.  644 ;  Foot  v.  Wehh,  59  Barb.  38 ;  A.  Co.  v.  Mayor, 
etc.,  55  N.  Y.  495  ;  Wright  v.  Weeks,  25  id.  153;  Bauhitschek 


494  Mentz  v.  Newwitteb.  [Dec, 

Opinion  of  the  Court,  per  Brown,  J. 


V.  Blank,  80  id.  478 ;  Boffan  v.  I).  S.  M.  Co.,  9  Hun,  75 ; 
Smith  V.  Jo7i€s,  7  Leigh,  165  ;  Pickney  v.  Hagadom,  1  Duer, 
89;  14  N.  Y.  584,  590;  Hicks  v.  Witmore,  12  Wend.  584; 
Beshwick  v.  Beach,  103  N.  Y.  414,  420.)  All  the  paper- 
writings  referred  to  are  contemporaneous,  between  the  same 
parties  and  relate  to  the  same  subject-matter ;  they  should,, 
therefore,  be  read  together  and  construed  as  one  paper.  {Tail- 
man  v.  Franklin,  14  K  Y.  584 ;  Rogers  v.  Smith,  47  id.  324 ; 
Ryan  v.  U.  S,  136  U.  S.  68,  83 ;  P.  M.  Co,  v.V/o/man,  3 
Daly,  495;  Rauhitschek  v.  Blank,  80  N.  Y.  478;  Coe  v. 
Tough,  116  id.  273.) 

Brown,  J.  The  exceptions  to  the  referee's  finding  that  the 
premises  in  question  were  sold  by  Harnett  &  Company,  the 
auctioneers,  to  the  defendant,  and  that  said  auctioneers  there- 
upon made  and  signed  a  meinorandum  of  sale  present  the  ques- 
tion of  the  sufficiency  of  the  memorandum  recorded  in  the 
auctioneers'  books. 

It  is  upon  that  memorandum  that  the  judgment  is  founded, 
and  it  is  upon  that  that  the  respondent  relies  as  a  compliance 
with  the  Statute  of  Frauds.     The  Statute  is  ae  follows : 

"  Every  contract  *  *  *  for  the  sale  of  any  lands  *  *  * 
shall  be  void,  unless  the  contract,  or  some  note  or  memorandum 
thereof,  *  *  *  be  in  Amting  and  be  subscribed  by  the 
party  by  whom  the  sale  is  to  l)e  made. 

"  Every  instrument  required  to  be  signed  by  any  party  under 
the  lafit  preceding  section,  may  Ix^  subscribed  by  the  agent  of 
Buch  party  la\vfully  authorized/' 

The  writing  of  the  auctioneer's  name  upon  the  margin  of 
the  book  may  be  regarded  as  a  sufficient  sub.scription  of  the 
contract  by  the  vendor  in  this  instance,  and  for  the  purpose  of 
disposing  of  this  appeal,  we  may  assume  that  the  instrument 
created  a  valid  and  binding  contract  if  it  be  such  a  note,  or 
memorandum  thereof,  as  the  statute  requires.  And  the  pre- 
cise question  we  are  to  determine  is,  whether  a  memorandum, 
which  does  not  name  or  describe  the  vendor,  fulfills  the  require- 
ments of  the  law. 
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A  note  or  memorandum  in  writing  of  tlie  contract  is  neces- 
eary  to  give  validity  not  only  to  agreements  for  the  sale  of 
land,  but  also  to  agreements  not  to  be  performed  within  a  year, 
to  answer  for  other's  debts,  and  for  the  sales  of  goods  and 
cliattels  and  things  in  action,  for  the  price  of  fifty  dollars  or 
more. 

In  considering,  therefore,  the  question,  what  is  a  suflScient 
"  note  or  memorandum,"  within  the  meaning  of  tlie  statute, 
cases  decided  imder  any  of  these  several  provisions  of  the 
statute  may  be  examined  as  authorities. 

Many  English  cases,  in  regard  to  sales  of  goods  and  chattels, 
are  collected  in  Benjamin  on  Sales  (Bennett's  ed.),  sections  234 
to  238,  and  that  learned  author  states  the  general  rule  deduced 
from  theqj  to  be  as  follows:  "It  is  indispensable  that  the 
written  memorandmn  should  show  not  only  who  is  the  person 
to  be  charged,  but  also  who  is  the  party  in  whose  favor  he  is 
-charged.  The  name  of  the  party  to  be  charged  is  required  by 
the  statute  to  be  signed  so  that  there  can  be  no  question  of  the 
necessity  of  his  name  in  the  writing.  But  the  authorities  have 
equally  established  that  the  name,  or  a  suflBcient  description,  of 
the  other  party  is  indispensable,  because,  without  it,  no  contract 
18  shown,  inasmuch  as  a  stipulation  or  promise  by  it  does  not 
bind  liim,  save  to  the  person  to  whom  the  promise  is  made, 
and  until  that  person's  name  is  shown,  it  is  impossible  to  say 
the  writing  contains  a  memorandum  of  the  bargain.'' 

The  leading  English  case  on  the  subject  is  Champion  v. 
Plummer  (1  Bos.  &  P.  [N.  R.]  252),  where  Champion,  by  his 
agent,  wrote  down  in  a  memorandum  book  the  terms  of  % 
verbal  sale  to  him  by  the  defendant  and  defendant  signed  the 
writing.  The  words  were  "  Bought  of  W.  Plunmier,"  etc., 
etc.,  with  no  name  of  the  person  who  bought.  Sir  James 
Mansfield,  C.  J.,  said :  "  How  can  that  be  said  to  be  a  con- 
tract or  memorandum  of  a  contract  which  does  not  state  who 
are  the  contracting  parties.  By  the  note,  it  does  not  appear  to 
whom  the  goods  were  sold.  It  would  prove  a  sale  to  any  other 
person  as  well  as  to  the  plaintiff." 

Among  other  cases  may  be  cited  Williams  v.  Lake  (2  E.  & 
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E.  349),  WiUtams  v.  Byrnes  (9  Jur.  [N.  S.]  363),  Potter  v. 
Duffield  (9  Eng.  E^p.  664). 

Potter  V.  Duffield  wa«  a  case  of  a  sale  of  real  estate  at 
auction.  The  name  of  the  vendor  was  not  disclosed.  The 
plaintiffs  agent  signed  a  memorandum  of  the  contract,  and 
the  auctioneer  signed  for  the  vendor,  as  follows:  "Con- 
firmed on  behalf  of  tlie  vendor.  Beadles,  per  N.  J.,  Aug. 
20,  1869." 

This  was  held  by  the  Master  of  the  Rolls  (Sir  George  Jes- 
sel)  not  a  sufficient  memorandum  under  the  statute,  for  the 
reason  that  the  vendor  was  neither  named  or  descrilied. 

The  American  cases  are  to  the  same  effect.  {Coddlnyton  v. 
Goddard^  16  Gray,  436-442 ;  Sard)or7i  v.  Fhigler^  9  Allen, 
474-476  ;  Water^nian  v.  Meigs^  4  Cush.  497  ;  JVlehols  v.  Joli7i' 
s&n,  10  Conn.  192;  Sherhirne  v.  Shau\  1  N.  H.  157;  Brawit 
V.  Whipple,  58  id.  229 ;  Webster  v.  Ela,  5  id.  540 ;  Lincoln  v. 
Erie  Preserving  Co,,  132  Mass.  129;  Grafton  v.  OurnmingSy 
99  U.  S.  100 ;  Knox  v.  King,  36  Ala.  367.) 

The  question  was  fully  examined  by  the  Supreme  Court  of 
the  United  States  in  Grafton  v.  Cumniings  (supra).  That 
case  arose  in  the  state  of  New  Hampshire,  where  the  statute 
provides  that  no  action  can  be  maintained  on  a  contract  for  tlie 
sale  of  land  unless  the  agreement  is  signed  by  the  party  to  be 
charged,  or  by  some  person  by  him  authorized. 

The  contract  was  signed  by  Grafton,  the  purchaser,  and  it 
was  assumed  by  the  court  that  it  was  also  signed  by  tlie 
auctioneer,  and  the  precise  question  presented  was  stated  to  be 
whether  the  contract  was  void  because  the '  vendor  was  not 
named  in  it. 

It  wa^  held  tliat  it  was  void. 

The  same  doctrine  is  stated  in  Brown  on  the  Statute  of 
Frauds,  sections  371  to  375.  (Smith  on  Contracts,  134,  135 ; 
3  Parsons  on  Contracts,  13,  note  v.) 

In  tliis  state  Chancellor  Kent,  in  Bailey  v.  Ogden  (3  Johns. 
399),  stated  the  general  rule  to  be  tliat  "  the  form  of  the  mem- 
orandum cannot  be  material,  but  it  must  state,  the  contract 
with  reasonable  certainty,  so  that  the  substance  of  it  can  be 
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made  to  appear  and  be  understood  from  the  writing  itself,, 
without  having  recourse  to  parol  proof. 

Again,  the  same  learned  judge,  in  Clason  v.  Bailey  (14 
Johns.  484),  said :  "  Forms  are  not  regarded  and  the  statute - 
is  satisfied  if  the  terms  of  the  contract  are  in  writing  and  the? 
names  of  the  contracting  parties  appear." 

Mret  Baptist  Church  v.  Bigdaw  (16  Wend.  28),  was  a  case 
of  a  sale  of  a  church  pew. 

The  same  rule  was  again  stated  and  the  memorandum  was  held 
insufficient  because  it  stated  no  parties  or  terms  of  payment. 

CdUdna  v.  Folk  (39  Barb.  620),  was  a  case  of  a  sale  of  hops^ 
The  written  memorandum  was  held  defective,  and  the  rule 
Btated  that  the  terms  of  the  contract  and  the  names  of  the 
contracting  parties  must  appear  in  the  instrument.  This  case 
was  affirmed  in  this  court  (41  N.  Y.  610 ;  1  Abb.  Ct  App. 
Dec.  291). . 

The  opinion  of  the  court  appears  in  the  latter  volume,  where^ 
it  is  held  that  the  names  of  the  contracting  parties  must  appear 
in  the  memorandum  required  by  the  statute. 

In  nearly  all  the  cases  in  tliis  state  Champion  v.  Plv/m/raer 
(supra)  was  cited  with  approval.  And  the  whole  current  of 
authority  in  tins  state  is  that  the  memorandum  must  contain: 
substantially  the  whole  agreement,  and  all  its  material  terms 
and  conditions,  so  that  one  reading  it  can  understand  from  it 
what  the  agreement  is.  (  Wright  v.  Weeks^  25  N.  Y.  169  ; 
Drake  v.  Seaman^  97  id.  230.) 

No  case  holding  a  different  rule  is  cited  by  the  Greneral  Term 
and  none  by  the  counsel  for  the  respondent,  except  Salmoro 
FaUs  Manfg.  Co.  v.  Goddard  (14  How.  [U.  S.]  446). 

There  was  a  strong  dissent  in  that  case,  and  it  was  said  in 
Grafton  v.  Cummin gs  that  it  was  to  be  doubted  whether  the 
opinion  of  the  majority  was  sound  law.  It  is  clearly  in  con- 
flict with  the  general  current  of  authority  and  may  well  be 
disregarded  in  view  of  the  later  decision  of  the  same  court. 

Tested  by  the  rule  established  by  the  adjudged  cases,  the 
memorandum  in  this  case  was  insufficient  to  answer  the. 
requirements  of  the  statute. 
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It  must  be  Bueli  tliat  when  it  is  produced  in  e>ddence  it  \i-ill 
inform  the  court  or  jury  of  the  essential  facts  set  forth  in  the 
pleading,  and  which  go  to  make  a  valid  contract. 

Such  essentials  must  appear  without  the  aid  of  parol  proof, 

either  from  the  memorandum  itself  or  from  a  reference  therein 

.  to  some  other  writing  or  thing,  and  such  essentials  to  make  a 

'  complete  agreement  must  consist  of  the  subject-matter  of  the 

^sale,  the  terms  and  the  names,  or  a  description  of  the  parties. 

The  memorandum  in  suit  failed  to  state  the  name  of  the 
vendor  or  to  give  any  description  l)y  which  he  or  she  could  l>e 
iidentified,  and  this  omission  was  fatal.  In  the  potent  language 
of  the  statute  the  contract  wa^  void. 

The  judgment  should  be  revei'sed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Jacob  Lomllard,  Appellant,  v.  William  P.  Clyde  et  al., 

Respondents. 

Plaintiff  and  the  firm  of  C.'&  Co.,  of  Tvliicli  firm  defendants  are  the  sur- 
viving members,  entered  into  a  contract  for  the  consolidation  of  their 
respective  interests  in  the  business  of  transportation  of  freight  by  steam- 
boat into  a  corporation,  'which  it  was  agreed  should  be  organized;  said 
corporation  to  be  managed  by  C.  &  Co. ;  they  guaranteeing  to  plaintifit 
certain  annual  dividends.  It  was  agreed  that  the  corporation  should 
assume  a  lease  of  a  wharf  then  held  by  a  steamboat  company,  not  a  party 
to  or  named  in  the  agreement.  The  corporation  w^as  organized,  and, 
until  its  dissolution,  was  managed  by  C.  &  Co.  In  an  action  upon  the 
agreement  the  complaint  alleged  that  the  provision  in  respect  to  the 
lease  w^as  made  for  the  benefit  of  the  steamboat  company,  the  lessee; 
that  said  company  delivered  possession  of  the  wharf  to  C.  &  Co.,  the 
managihg  agents  of  the  new  corporation,  and  they  used  it  for  a  time, 
but  refused  to  have  said  corporation  assume  the  lease  or  to  pay  the  rent 
thereafter  falling  due;  that  the  lessee  was  compelled  to  pay  the  rent, 
.and  had  assigned  its  claim  to  plaintiff,  who  sought  to  recover  the 
amount  so  paid.  Ileldy  that  the  action  w^as  not  maintainable;  that  the 
lessor  had  no  cause  of  action  against  C.  &  Co.,  nor  had  the  lessee,  and 
so,  it  transferred  none  by  its  assignment. 

Lawrence  v.  Fox  (20  N.  Y.  268),  distinguished. 

Reported  below,  24  J.  «fe  S.  14. 
.(Argued  October  21,  1890;  decided  December  2,  1890.) 
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Appeal  by  plaintiflE  from  judgment  of  the  Greneral  Term  of 
the  Superior  Court  of  the  city  of  New  York,  entered  upon  an . 
order  made  May  7,  1888,  which  aflSnned  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

This  was  an  action  upon  a  contract ;  the  substance  of  which, 
as  well  as  the  material  facts,  are  stated  in  the  opinion. 

Richwrd  L.  Sweezy  for  appellant.  The  contract  was 
intended  to  inure  by  both  parties,  to  the  benefit  of  the  Loril- 
lard  Steamship  Co.,  and  the  latter  had,  and  the  plaintiff  as  its 
assignee  has,  a  legal  status  thereimder.  {Lawrence  v.  Fox^  20 
N.  Y.  268 ;  Curtw  v.  Tyler,  9  Paige,  432  ;  IlaUey  v.  Heed, 
Id.  446  ;  MaHin  v.  Furik,  75  K  Y.  134 ;  Willis  v.  Stnith,  91  id. 
298  ;  Mahie  v.  Bailey,  95  id.  206.)  The  right  of  the  Lorillard 
Steamship  Co.  to  sue  upon  the  contract  may  also  be  maintained 
upon  general  principles  of  agency.  {Iluihell  v.  Medhury,  53 
N.  Y.  98 ;  Cmdderant  v."  Brisbane,  22  id.  389 ;  Morgan  v. 
Reid,  7  Abb.  Pr.  216;  Erickson  v.  Compton,  6  How.  Pr. 
471 ;  St  John  v.  Griffith,  2  Abb.  Pr.  198 ;  Dykers  v.  Town- 
send,  24  N.  Y.  57;  Briffffs  v.  Partridge,  64  id.  357.)  There 
was  no  performance  on  the  part  of  the  defendants  of  the 
clause  in  the  contract  that  tlie  Philadelphia  and  New  York 
Steam  Navigation  Co.  sliould  assume  this  lease.  (Armstrong 
V.  WheeUr,  9  Cow.  88 ;  Astor  v.  Lent,  6  Bosw.  612.)  Independ- 
ently of  tlie  contract,  and  regarding  the  same  as  simply 
matter  of  inducement,  the  defendants,  upon  the  facts  as 
alleged  and  proved,  became  personally  liable  for  the  rent  as 
assignees  in  possession.  {Astor  v.  Lainoreaux,  4  Sandf.  524  ; 
Astor  V.  Lent,  6  Bosw.  612;  Armstrong  \.  Whseler,  9  Cow.  88.) 

Edward  C,  Boardman  for  respondent.  The  evidence  sub- 
mitted does  not  show  a  cause  of  action  in  favor  of  the  Loril- 
lard Steamship  Co.  against  the  defendants.  {Johnso7i  v.  Mor- 
gan, 68  N.  Y.  496 ;  Merril  v.  Green,  55  id.  270  ;  Simson  v. 
Brown,  68  id.  359  ;  Garnsey  v.  Rogers,  47  id.  240  ;  Vrooman 
V.  Turner,  69  id.  283  ;  ]Vheat  v.  Rice.  97  id.  302  ;  Pardee 
V.  Trea;t,  82  id.  385  ;  Beveridge  v.  E,  R.  R,  Co.,  112  id.  26.) 
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Potter,  J.  The  allegations  of  the  plaintiffs  complaint  are 
substantially  that  defendants  are  the  survivors  of  the  members 
of  the  copartnership  of  Wm.  Clyde  &  Co.,  existing  in  Jmie, 
1874,  and  engaged  in  the  business  of  the  transportation  of 
freight  between  New  York  and  Pliiladelphia,  and  that  they 
entered  into  an  agreement  with  plaintiff  at  that  time,  a  copy 
of  which  is  annexed  to  and  forms  a  part  of  the  complaint 

Of  course  the  provisions  and  statements  contained  in  the 
agreement  are  to  be  treated  as  allegations  of  the  complaint,  so 
far  as  they  serve  to  constitute  a  cause  of  action.  The  agree- 
ment was  between  plaintiff  and  said  Wm.  P.  Clyde  &  Ca,  and 
was  for  the  consolidation  of  tneir  respective  interests  into  the 
Philadelphia  and  New  York  Transportation  Line ;  that  they 
should  form  a  corporation  (under  tlie  laws  of  the  state  of  New 
York)  with  a  capital  of  $300,000,  and  to  that  capital  they 
should  contribute  certain  property,  specifying  it  and  its  value, 
and  in  such  manner  ^  to  make  each  of  the  contracting  parties 
the  owners  of  one-half  of  the  capital  stock  of  the  proposed  cor- 
poration ;  that  the  corporation  was  to  be  managed  by  said 
Clyde  &  Co.,  who  were  to  receive  therefor  the  usual  commis- 
sions upon  freights,  and  who  were  to  guaranty  the  plaintiff  a 
dividend  not  less  than  seven  per  cent  per  annum  for  seven 
years ;  the  agreement,  after  providing  some  minor  details  as  to 
the  management  of  the  business  of  tiie  corporation,  contained 
this  stipulation :  "  The  corporation  to  assume  leases  of  Loril- 
lard's  Pliiladelpliia  wharf,  and  to  assume  leases  of  piers  33  and 
S^  East  river,  New  York,  at  present  rental,  and  to  purchase 
Lorillard's  sheds,  barges  and  fixtures  at  an  appraised  value." 

The  complaint  further,  and  in  its  terms,  alleges  that  in  pur- 
suance of  said  agreement,  a  corporation  was  organized  by  the 
name  of  the  Philadelphia  and  New  York  Steam  Navigation 
Company ;  that  said  corporation,  until  its  dissolution  and  the 
appointment  of  a  receiver  thereof,  in  July,  1879,  was  managed 
by  the  said  firm  of  Wm.  P.  Clyde  &  Co. ;  that  prior  to  and  at 
the  time  mentioned  the  Lorillard  Steamship  Company  was  a 
corporation,  and  that  on  the  18th  of  March,  1871,  this  company 
entered  into  a  lease  with  the  Philadelphia  Steamship  Dock 
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Company,  by  which  the  latter  company  let  its  wharf  to  the 
Lorillard  Steamship  Co.  for  a  specified  rent,  which  the  latter 
agreed  to  pay  to  the  Philadelphia  Steamsliip  Dock  Company ; 
that  the  expression,  "  lease  of  Lorillard's  Philadelphia  wllarf," 
used  in  the  agreement,  referred  to  this  lease,  and  that  it  was 
imderstood  and  intended  by  the  parties  to  said  agreement  (the 
plaintiff  and  the  firm  of  which  defendants  are  the  survivors), 
in  respect  to  paying-  the* rent,  that  the  agreement  was  made 
for  the  benefit  of  the  Lorillard  Steamship  Company,  and  that 
the  new  corporation  should,  when  organized,  enter  into  the  pos- 
session of  tne  said  wharf  and  assume  and  pay  the  rent  accruing 
under  said  lease  to  the  end  of  its  term ;  that  in  pursuance  of 
said  agreement  the  Lorillard  Steamship  Co.,  in  December  suc- 
ceeding the  June,  the  date  of  tlie  agreement,  transferred  and 
delivered  possession  of  said  wharf  to  said  Wm.  P.  Clyde  &  Co., 
the  managing  agents  of  said  new  corporation,  and  that  said  firm 
entered  into  and  used  said  wharf  for  their  own  and  not  for  the 
business  of  said  new  corporation  until  the  succeeding  June ;  that 
said  firm  of  Clyde  &  Co.,  though  requested  to  do  so,  refused  to 
have  said  new  corporation  assunie  said  lease,  or  to  pay  the  rent 
falling  due  thereafter ;  that  said  Philadelphia  Steamship  Dock 
Co.,  the  lessor  in  said  lease,  subsequently  brought  an  action 
against  the  Lorillard  Steamship  Co.,  the  lessee,  for  the  balance  of 
the  rent,  of  which  the  defendants  had  notice  and  opportunity  to 
defend,  and  recovered  a  judgment  therefor,  which  was  paid  by 
the  Lorillard  Steamship  Co.,  and  that  the  latter  assigned  to  the 
plaintiff  the  cause  of  action  set  forth  in  said  complaint. 

This  analysis  of  the  complaint  brings  me  to  the  question 
involved  in  tliis  appeal,  and  that  is  whether  the  Lorillard  Steam- 
sliip Company  had  any  cause  of  action  upon  which  it  could 
maintain  an  action  against  the  defendants. 

It  is  generally  regarded  as  essential  that  none  but  a  party 
to  a  contract  has  a  right  to  complain  of  or  to  recover  dam- 
ages for  the  breach  of  it,  against  any  of  the  other  parties 
to  it. 

The  Lorillard  Steamship  Co.  was  not  a  party  to  or  even 
named  in  the  agreement. 
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The  agreement  was  made  and  signed  by  the  plaintiff  and 
the  defendants,  as  individuals  assuming  to  act  for  themselves 
only  and  not  as  directors  or  agents  of  a  corporation  or  the 
agent  of  any  person^  The  ground  of  the  complaint  is  that 
the  defendants  agreed  with  the  plaintiff  that  a  corporation 
not  in  being,  but  which  plaintiff  and  defendants  agreed  should 
come  into  being,  should  assume  and  pay  the  rent  reserved  in 
a  lease  not  between  themselves  or  to  which  either  of  them 
was  a  party,  but  between  two^corporations,  neither  of  which 
was  a  party  to  the  ccrrtract,  at  least  in  name.  But  it  is  urged 
in  behalf  of  appellant,  that  though  the  Lorillard  Steamship 
Company  was  not  a  party  to,  nor  referred  to  in  the  agree- 
ment, the  assumption  of  its  obligation  to  pay  rent  reserved  in 
its  lease  with  tlie  Philadelphia  Steamship  Dock  Co.  was 
intended  to  be  and  was  in  fact  for  its  benefit,  and  that  theory 
brings  the  case  within  the  principle  of  the  celebrated  case  of 
Lawrence  v.  Fox  (20  N.  Y.  268). 

WhetluBr  the  principle  of  that  case  is  applicable  to  this 
depends  upon  this  consideration,  whether  the  facts  of  that 
case  are  the  same  or  of  the  same  essential  nature  as  the  facts 
of  this  case.  Legal  prin^^les  spring  from  the  essential  facts 
of  a  case  and  it  is  not  safe  to  apply  the  principle  which  con- 
trols the  decision  of  one  case  to  the  decision  of  another  case 
until  the  facts  of  the  two  cases  have  been  closely  compared 
and  found  to  be  essentially  the  same. 

The  essential  facts  of  the  case  of  Lawrence  v.  Fox  were 
that  one  Holly,  at  the  request  of  Fox,  loaned  the  latter  $300, 
at  the  same  time  stating  to  Fox  that  he,  Holly,  owed  that  sura 
to  plaintiff  Lawrence,  for  borrowed  money  and  had  agreed 
to  pay  it  the  next  day,  and  the  defendant  Fox,  in  consideration 
of  receiving  said  sum  from  Holly,  promised  to  pay  it  to  the 
plaintiff  Lawrence  the  next  day.  Fox  failed  to  pay  Lawrence 
according  to  the  promise  he  had  made  Holly,  and  Lawrence 
brought  an  action  against  Fox  upon  the  promises  made  to 
Holly  to  pay  Lawrence  the  tliree  hundred  dollars  and  recovered 
a  judgment. 

In  this  transaction,  Fox,  in  consideration  of  receiving  three 
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hundred  dollars  from  Holly,  promised  Holly  he  would  pay  the 
debt  that  he  owed  Holly  to  Lawrence,  the  creditor  of  Holly. 

The  facts  in  this  case  under  consideration  are  that  the 
plaintiff  and  defendants  agreed  to  contribute  certain  property 
owned  by  them  respectively  at  an  agreed  valuation  to  the 
capital  of  a  new  corporation  to  be  thereafter  organized. 

The  value  of  the  property  to  be  contributed  by  plaintiff 
exceeded  the  value  of  the  property  to  be  contributed  by 
defendants  according  to  the  agreed  valuations  by  twenty 
thousand  dollars  and  for  this  difference  the  defendants  gave 
their  notes  to  plaintiff. 

The  defendants  had  not  received  any  property  or  benefit, 
from  and  hence  did  not  owe  any  debt  or  duty  to  the  Lorillard 
Steamship  Co.  in  consideration  of  which  they  should  promise 
to  pay  any  existing  debt  or  any  debt  that  might  accrue  there- 
after against  the  Lorillard  Steamship  Co.  The  defendants  had 
put  their  property  with  cash  to  equal  the  property  put  in  by 
plaintiff  into  the  Philadelphia  and  Kew  York  Steam.  IsTavi- 
gation  Co.  and  the  stock  of  that  company  to  be  issued  upon 
such  basis  was  to  be  and  was  in  fact  equal. 

In  the  case  of  Lawrence  v.  Fox^  Holly,  who  parted  with 
his  money  to  Fox  on  his  promise  to  pay  Lawrence,  made  the 
agreement  with  Fox  to  pay  Lawrence,  and  Fox  promised 
Holly  that  he  would.  There  is  no  proof  in  this  case  that  the 
Lorillard  Steamship  Co.  made  any  agreement  with  the  defend- 
ants to  pay  its  debt  to  the  Philadelphia  Steamship  Dock  Co.. 
or  that  defendants  made  any  promise  to  the  Lorillard  Steam- 
ship Co.,  or  to  the  Philadelphia  Steamsliip  Dock  Co.  to  pay 
such  debt,  or  that  either  of  these  companies  had  any  knowl- 
edge of  this  agreement,  or  of  the  pretended  obligation  arising 
from  it  until  long  after  tlie  agreement  was  made  and  had  been 
in  process  of  performance  in  other  respects. 

My  conclusion  is  that  the  facts  of  tliis  case  are  materially 
different  from  the  facts  in  the  case  of  Laiorence  v.  Fckc^  and 
the  courts  have  repeatedly  said  that  the  principle  of  that  case- 
should  be  limited  to  cases  having  the  same  essential  facts.. 
{^Wheat  V.  liice,  97  K  Y.  302.> 
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All  that  case  decides  is  "  that  where  one  person  loans  money 
to  another  upon  his  promise  to  pay  it  to  a  third  party  to 
whom  the  party  so  lending  the  money  is  indebted,  tlie 
contract  thus  made  by  the  lender  is  made  for  the  benefit  of 
his  creditor,  and  the  latter  can  maintain  an  action  upon  it 
w^ithout  proving  an  express  promise  to  himself  from  the  party 
receiving  the  money.      {Garnsey  v.  Rogers^  47  N.  Y.  240.) 

This  was  distinctly  held  in  Vrooman  v.  Turner  (69  N.  Y. 
280).  The  court  said  that  "  in  every  case  in  which  an  action 
has  been  sustained,  there  has  been  a  debt  or  duty  owing  by  the 
promisee  to  the  party  claiming  to  sue  upon  the  promise. 
Whether  the  decisions  rest  upon  the  doctrine  of  agency  the 
promisee  being  regarded  as  the  agent  of  the  third  party,  who  by 
bringing  his  action,  adopts  his  acts,  or  upon  the  doctrine  of  a 
trust,  the  promisor  being  regarded  as  having  received  money  or 
other  things  for  the  tliird  party  is  not  material.  In  either  case 
there  must  be  a  legal  right  founded  upon  some  obligation  of  the 
promisee  in  the  third  party  to  adopt  and  claim  the  promise  as 
made  for  his  benefit" 

I  have  conjsidered  this  case  as  if  the  action  had  been  brought 
by  the  Philadelphia  Steamship  Dock  Co.,  of  whom  the  Loril- 
lard  Steamship  Co.  leased  the  property  and  to  whom  the  rent 
under  the  lease  was  payable. 

I  have  assumed  in  my  discussion  of  the  case  that  the  Loril- 
lard  Steamship  Co.  might  maintain  this  action  against  the 
defendants  for  not  paying  the  rent,  if  the  defendants  had 
been  liable  under  the  agreement  to  pay  the  rent  to  the  Phila- 
clelphia  Steamship  Dock  Co. 

If  I  had  reached  a  different  conclusion  as  to  the  lial)ility  of 
defendants  under  the  agreement,  it  would  have  been  necessary 
to  consider  other  facts  before  holding  that  the  defendants  were 
liable  to  the  plaintiff  in  this  case. 

I  think  the  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed 


i 
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Augusta  C.  Genet,  Appellant  and  Respondent,  v.  The 
President,  JManaoebs  and  Company  of  the  Delaware 
AND  Hudson  Canal  Company,  Appellant  and  Respondent. 

In  1864  the  parties  herein  entered  into  a  contract  -which  stated  in  substance 
that  plaintiff  and  her  husband,  as  parties  of  the  first  part,  for  certain 
considerations  specified  "hath  leased  and  doth  hereby  lease "  to  defend- 
ant "all  the  coal  contained  in  or  under"  certain  lands  in  the  state  of 
Pennsylvania,  described  in  the  contract,  which  belonged  to  plaintiff,  "  in 
any  event  to  include  all  the  coal  that  can  be  economically  mined  or  taken 
out  from  the  above-described  premises."  In  an  action  based  upon  the 
contract,  Tield,  that  the  legal  effect  of  the  instrument  was  to  vest  in  the 
defendant  an  esttite  in  fee  in  the  coal  as  a  separate  piece  of  land. 

The  agreement  also  granted  to  defendant  "the  right  to  enter  upon  and 
into  said  lands,  and  to  dig  and  mine  and  remove  said  coal  through  or  out 
of  any  shafts,  slopes  or  tunnels  they  (defendant)  may  dig,  erect  or  con- 
struct upon  the  premises."  Also,  "  the  right  of  way  for  all  *  *  * 
slopes,  tunnels,  *  *  *  ditches  and  drains  that  they  may  find  neces- 
sary to  construct  across  or  upon  said  track,  with  the  right  to  erect  drains 
upon  the  surface  for  the  proper  mining  of  said  coal;  also,  the  use  of  land 
for  digging  all  the  air  shafts  they  may  consider  necessary,  *  *  * 
together  with  land  for  piling  coal  or  culm,  and  all  other  appurtenances 
they  may  require  for  mining,  receiving,  removing,  cleaning,  *  ♦  * 
preparing  and  forwarding  the  coal  to  be  mined  under  this  agreement." 
Defendant  agreed  to  mine  not  less  than  10,000  tons  for  the  years  1865 
and  1866,  and  to  pay  therefor  whether  the  same  was  mined  or  not,  and 
to  mine  20,000  tons  in  each  and  every  year  thereafter.  In  case  the  speci- 
fied quantity  was  not  mined  in  any  year,  but  was  paid  for,  defendant 
had  the  privilege  "  of  taking  out  without  charge,  at  anytime  thereafter, 
a  quantity  of  coal  equal  in  amount  to  the  deficiency  "  in  the  preceding 
years.  The  contract  also  provided  that  defendant  might  mine  more  than 
the  quantity  specified  in  any  year,  and  at  its  option  diminish  the  quantity 
for  any  succeeding  year  to  an  amount  corresponding  with  the  increase. 
It  was  also  agreed  that  defendant  might  use  and  occupy  the  rights  and 
privileges  granted,  and  the  openings,  fixtures  and  appurtenances  made 
and  constructed  by  it  "  for  the  mining,  preparing  and  forwarding  coal 
under  this  contract,  for  the  mining,  preparing  and  forwarding  coal  from 
any  adjoining  or  contiguous  lands  until  all  the  lands  that  they  desired 
to  take  coal  from  and  that  can  be  mined  and  taken  out  through  said 
openings,  shafts  and  slopes  shall  be  exhausted."  Defendant  constructed 
upon  the  land  a  shaft,  breakers,  etc.,  much  larger  than  was  necessary 
for  the  purpose  of  mining  the  minimum  quantity  of  coal  specified  in 
the  contract.  While  mining  more  than  those  quantities  from  the  plain- 
Sicjlels— Vol.  LXXVII.        64 
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tiff's  land  it  used  the  said  structures  for  the  mining  of  much  larger 
quantities  of  coal  from  adjoining  lands.  Held,  that  defendant  acquired 
a  present,  absolute,  distinct  and  independent  right  to  the  use  of  said 
structures  for  the  mining  of  coal  on  the  adjoining  lands;  that  the 
only  obligation  that  rested  upon  it  as  to  the  quantity  of  coal  to  be  mined 
from  plaintiff's  land  was  to  mine  ihe  quantity  specified  each  year,  and 
while  it  fulfilled  that  obligation  its  right  to  take  coal  from  adjoining 
property  could  not  be  interfered  with;  that  such  right  did  not  depend 
upon  any  condition  as  to  exhausting  the  coal  from  plaintiff's  land,  or  its 
producing  quantity  in  any  one  year,  and  could  not  be  subordinated  to 
the  mining  on  plaintiff's  property. 

Also  heUl,  that  defendant  had  the  right  to  pile  upon  plaintiff's  land  the 
culm  or  refuse  coal  taken  from  the  adjoining  lands. 

For  the  purpose  of  furnishing  a  second  opening,  as  required  by  a  Pennsyl- 
vania statute  prohibiting  the  working  of  any  coal  mine  unless  there  are 
at  least  two  shafts  or  outlets,  defendant,  after  it  had  sunk  the  shaft 
upon  plaintiff's  lands,  drove  a  heading  or  gangway  through  to  another 
shaft  on  adjoining  property,  and  upon  discovering  that  the  opening 
thus  made  could  be  utilized  for  the  purpose,  constructed  and  finished 
said  heading  so  that  it  could  be  used  as  a  drain,  conducting  the  waters 
from  tw^o  other  mines  to  the  shaft  on  plaintiff's  land,  and  large  quanti- 
ties of  water  from  adjoining  property  were  conveyed  through  the  head- 
ing to  said  shaft  on  plaintiff's  land,  and  were  pumped  up  and  discharged 
through  it,  pumps  of  a  sufficient  capacity  having  been  placed  therein 
for  that  purpose  by  the  defendant.  Held,  that  a  judgment  requiring 
the  defendant  to  close  up  said  heading,  so  far  at  least  as  to  prevent  the 
water  from  the  adjoining  property  from  flowing  upon  plaintiff's  prop- 
erty was  error;  that  the  contract  gave  to  defendant  the  right  to  so  drain 
the  water  from  the  adjoining  mines  to  the  shaft  on  plaintiff's  land;  also, 
that  it  was  a  proper  and  sufficient  compliance  with  said  statute  to  thus 
afford  a  second  opening  by  connecting  the  two  shafts;  that  defendant 
had  the  right  to  unite  its  workings  on  all  the  properties  into  one  mine. 

To  sustain  an  injunction,  injury  material  and  actual,  not  fanciful,  theo- 
retical or  merely  possible,  must  be  shown  as  the  necessary  or  probable 
result  of  the  action  sought  to  be  restrained. 

Reported  below,  24  J.  &  S.  27. 

(Argued  October  21,  1890:  decided  December  2,  1890.) 

Ckoss- APPEALS  from  a  judgment  of  tlie  General  Term  of  the 
Superior  Coiui;  of  the  city  of  New  York,  entered  upon  an 
order  made  May  10,  1888,  which  modified,  and  as  modified 
affirmed,  a  judgment  entered  upon  the  report  of  a  referee. 

On  the  28th  day  of  March,  18C4,  the  parties  to  this  action 
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entered  into  an  agre^nent,  the  parts  of  which  material  to  this 
controversy  are  as  follows : 

"Memorandum  of  agi-eement  made  and  concluded  this 
twenty-eight  day  of  March,  A.  D.  one  thousand  eight  hun- 
dred and  sixty-four  (1864)  between  George  C.  Genet  and 
Augusta  G.  Genet,  his  wife,  of  the  city,  county  and  State  of 
New  York,  of  the  first  part,  and  the  President,  Managers  and 
Company  of  the  Delaware  and  Hudson  Canal  Company,  of 
the  second  part,  witnesseth  :  That  tlie  said  parties  of  firet  part, 
for  themselves,  their  lieirs,  executors,  administrators  and 
assigns,  as  well  as  for  and  in  consideration  of  the  covenants 
and  agreements  hereinafter  mentioned,  to  be  kept  and  per- 
formed by  and  on  the  part  of  the  said  party  of  tlie  second  part, 
as  for  and  in  consideration  of  the  sum  of  one  dollar  to  each  of 
them  in  hand  paid  by  the  said  party  of  the  second  j)art,  the 
receipt  whereof  is  hereby  acknowledged,  hath  leased  and  doth 
hereby  lease  unto  the  said,  the  President,  Managers  and  Com- 
pany of  the  Delaware  and  Hudson  Canal  Company,  their 
successors  and  assigns,  all  the  coal  contained  in,  on  or  under 
that  certain  piece  or  parcel  of  land  situate,  lying  and  being  in 
the  borough  and  township  of  Providence,  county  of  Luzerne, 
and  State  of  Pennsylvania,  described  as  follows  to  wit :     *    *    * 

"  Said  coal  supposed  to  be  contained  in  the  veins  known 
and  designated  as  the  Diamond,  Fourteen  Foot  and  Clark 
veins,  but  in  any  event  to  include  all  the  coal  that  can  be 
economically  mined  or  taken  out  from  the  above-described 
premises,  together  with  the  right  to  enter  upon  and  into  the 
saifl  lands,  and  to  dig  and  mine  and  remove  said  coal  through 
or  out  of  any  shafts,  slopes  or  timnels  they  may  dig,  erect  or 
construct  upon  the  premises,  and  said  parties  of  the  fii-st 
part  further  hereby  lease  and  grant  to  said  party  of  the  second 
part,  their  successors  and  assigns,  without  charge,  the  right  of 
way  for  all  railroads,  turnouts,  switches,  slopes,  tunnels,  mine 
roads,  wagon  roads,  ditches  and  drains  they  may  find  it  neces- 
sary to  construct  across  or  upon  said  tract,  with  the  right  to 
erect  drains  upon  the  surface  for  the  proper  mining  of  said 
coal,  also  the  use  of  land  for  digging  all  air-shafts  that  they 
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may  consider  necessary,  with  the.  right  to  dig  the  same,  and 
also  the  use  of  all  the  land  they  may  require  for  the  purpose 
of  erecting  repair-shops,  or  any  other  shops  or  huildings  they 
may  deem  necessary  for  the  prosecution  of  their  business, 
together  with  lands  for  piling  coal  or  culm,  and  all  other 
appurtenances  they  may  require  for  mining,  receiving,  remov- 
ing, cleaning,  screening,  dumping,  storing,  preparing  and  for- 
warding the  coal  to  be  mined  under  this  agreement    *     *     *. 

"  And  the  said  party  of  the  second  part,  their  successors 
and  assigns,  doth  hereby  promise  and  agree  to  mine  from  said 
land  in  the  year  one  thousand  eight  hundred  and  sixty-four, 
not  less  tlian  ten  thousand  tons  of  coal,  in  the  year  one  thou- 
leand  eight  hundred  and  sixty-five,  not  less  than  ten  thousand 
tons,  and  twenty  thousands  tons  in  each  and  every  year  there- 
after. It  being  understood  that  the  said  party  of  the  second 
part  is  to  pay  for  ten  thousand  tons  in  each  and  every  year, 
whether  the  same  shall  be  actually  taken  out  in  such  year  or 
not,  and  that  in  case  the  maximum  quantity  of  twenty  thou- 
sand tons  in  1866  is  not  taken  out,  or  any  subsequent  year, 
interest  at  the  rate  of  seven  per  centum  per  annum  shall  be 
paid  by  the  said  party  of  the  second  part  to  the  said  parties 
of  the  first  part,  their  heirs  or  assigns,  upon  such  sums  as  the 
deficiency  shall  amount  to,  said  interest  to  |be  continued  until 
the  full  quantity  agreed  to  be  taken  out  as  aforesaid  shall  be 
reached.  Provided,  that  the  said  party  of  the  second  part 
shall  not  have  been  relieved  from  liability  to  mine  said  coal  in 
whole  or  in  part,  as  is  hereinafter  mentioned ;  and,  provided 
further,  tliat  the  said  party  of  the  second  part  shall  have  the 
privilege  of  taking  out  without  charge,  at  any  time  thereafter, 
a  quantity  of  coal  equal  in  amount  to  the  deficiency  they  may 
have  paid  for  in  any  previous  year  or  years     *     *     *. 

"  And  the  said  party  of  the  second  part  agrees  to  pay  for 
the  coal  mined  and  taken  out  in  pursuance  of  this  agree- 
ment at  the  rate  of  twelve  and  one-half  cents  (12^),  for  every 
ton  of  (2,240)  twenty-two  hundred  and  forty  pounds  of  clean 
merchantable  coal,  exclusive  of  cuhn  or  mine  waste  that  will 
pass  through  a  mesh  one-half  incli  square ;  payments  to   be 
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made  monthly,  in  cash,  for  coal  mined  during  the  preceding 
month,  to  the  said  parties  of  the  first  part,  their  heirs  and 
ajssigns  at  the  pay  office  of  the  party  of  the  second  part   *   *  *, 

"  And  it  is  further  understood  and  agreed  that  if  the  said 
party  of  the  second  part  elect  to  do  so  they  may  increase  the 
quantity  beyond  that  stipulated  to  be  mined  in  any  one  year, 
and  at  their  option  may  diminish  the  quantity  for  any  succeed- 
ing year  or  years  by  ap  amount  corresponding  with  such 
increase ;  provided  that  the  quantity  mined  shaD  not  be  less 
in  the  aggregate  than  is  hereinbefore  stipulated.     *     *    * 

"  And  it  18  further  agreed  and  understood  that  the  party  of 
the  second  part,  their  successors  and  assigns,  may  use  and 
occupy  the  rights  and  privileges  hereby  granted,  and  the  open- 
ings, buildings,  fixtures  and  appurtenances  made  and  con- 
structed by  them  for  the  minings  preparing  and  forwarding 
coal  under  this  agreement,  for  the  mining,  jM^paring  and  for- 
warding coal  from  any  adjoining  or  contiguous  lands  until  all 
the  lands  that  they  desire  to  take  coal  from  and  that  can  be 
mined  and  taken  out  through  said  openings,  shafts  and  slopes, 
shall  be  exhausted.  That  the  party  of  the  second  part,  their 
successors  and  assigns,  shall  have  the  right  to  rebuild,  recon- 
struct or  remove  any  or  all  of  the  buildings,  fixtures, 
machinery,  appurtenances  and  improvements  during  the  con- 
tinuance of  this  agreement  and  until  the  coal  in  the  adjoining 
and  contiguous  lands  that  can  be  worked  from  their  openings, 
shafts,  slopes,  and  tunnels,  shall  have  been  worked  out.  The 
removing  of  buildings,  fixtures  and  appurtenances  to  be 
made  within  a  reasonable  time  after  the  lands  shall  have  been 
exhausted." 

The  complaint,  based  upon  this  agreement,  set  forth  two 
causes  of  action : 

1.  To  recover  damages  for  breach  of  the  contract  in  failing 
to  mine  from  the  land  described  therein  as  much  coal  as  could 
be  mined  therefrom  with  capital  and  industry. 

2.  For  an  injunction  restraining  the  defendant  from  using 
the  plaintiffs  land  and  the  works  erected  tliereon  to  mine  coal 
from  adjoining  and  contiguous  lands  until  all  the  plaintiflPs  coal 
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had  been  mined,  and  from  using  the  tnnnels  in  and  tlirongh 
the  coal  for  the  purpose  of  drawing  water  from  said  adjoining 
lands  onto  the  plaintiff's  lands,  and  requiring  them'to  close  up 
said  tunnels,  except  so  far  as  they  were  necessary  to  mine  coal 
from  plaintiff's  land. 

The  referee  who  tried  the  case  found  the  following  among 
other  facts : 

"  The  coal  contained  within  the  land  described  in  said  instru- 
ment consisted  of  four  principal  seams  or  veins,  commonly 
known  as  the  '  Surface '  vein,  the  '  Diamond '  vein,  the  '  Four- 
teen foot '  vein  and  the  '  Clark '  vein,  which  are  situated  ^vith 
reference  to  the  surface  and  each  other  in  the  order  above 
stated.  In  addition  to  these  principal  veins,  there  are  several 
otheir  intermediate  veins  of  less  thickness,  which  have  not  been 
worked  upon  the  property  in  question,  or  in  the  township 
wherein  plaintiff's  said  land  is  situated." 

"In  1871,  defendant  began  to  sink  a  shaft,  knowTi  as  the 
^  Marvin  Shaft,'  upon  the  land  in  question  for  the  purpose  of 
mining  the  different  seams  of  coal,  otlier  than  the  '  Surface 
Vein,'  contained  in  said  land.  Said  shaft  is  located  near  the 
Lackawanna  river,  wliicli  fonns  the  southeasterly  boundary  of 
the  lands  in  question  and  which  separates  said  lands  from  a 
tract  of  land  owned  by  the  defendant,  containing  about  500 
acres,  which  is  known  as  the  '  Farm ; '  said  shaft  was  sunk  to 
the  depth  of  about  450  feet  passing  tlirough  all  of  said  veins 
of  coal  and  was  completed  prior  to  May,  1875." 

"  In  1875,  defendant  began  the  erection  of  a  building  upon 
the  lands  in  question  known  as  a  coal  breaker,  whicli  was  com- 
pleted in  1876 ;  various  other  buildings  were  also  "erected  by 
defendant  upon  the  lands  in  question  during  the  years  1876 
and  1877 ;  and  prior  to  1878  all  the  buildings  and  other 
improvements  made  by  defendant  upon  the  said  lands  were 
completed  substantially  as  they  now  are.  The  capacity  of  the 
sliaf t  and  breaker  is  sufficient  for  the  mining  and  preparing  for 
market  of  two  hundred  thousand  tons  of  coal  per  annimi." 

"  In  1870,  a  statute  was  passed  by  the  legislature  of  the  state 
of  Pennsylvania,  wherein  said  lands  are  situated,  wliich  is  now 
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in  force  and  wliich  prohibits  the  working  of  any  coal  mine  or 
colliery  unless  there  are  in  communication  ^vith  each  seam  of 
coal  worked  in  said  mine  at  least  two  shafts  or  outlets,  150  or 
more  feet  apart,  through  which  ingress  and  egress  may  be  had 
by  the  persons  employed  in  said  mines ;  said  statute,  however, 
does  not  require  both  of  said  shafts  or  outlets  to  form  part  of 
the  same  mine  or  colliery,  but  permits  connection  to  be  made 
with  another  mine  or  colliery  for  the  purpose  of  such  second 
opening,  provided  such  connection  can  be  made  through  coal." 

"At  the  time  of  the  execution  of  the  instrument  above 
referred  to  and  at  the  time  the  said '  Marvin  Shaft '  was  begun, 
defendant  was  the  owner,  or  lawfully  entitled  to  the  possession 
of,  a  coal  mine  or  colliery  known  as  the  '  Leggett's  Creek  Shaft  * 
and  distant  from  the  '  Marvin  Shaft '  in  a  southwesterly  direc- 
tion about  3,700  feet,  and  also  of  another  coal  mine  or  colliery 
lying  south  of  and  adjoining  the '  Leggett's  Creek  Shaft,'  known 
as  the  '  Van  Storch  Shaft.'  In  1864,  defendant  acquired  the 
right  to  mine  the  coal  from  a  part  of  the  land  lying  between 
the  lands  in  question  and  '  Leggett's  Creek  Shaft,'  and  in  1873 
it  acquired  the  right  to  mine  the  coal  from  the  balance  of  the 
intervening  lands,  so  that  when  the  '  Marvin  Shaft '  was  com- 
pleted, in  1875,  defendant  had  the  right  to  mine  all  the  coal 
lying  between  the  said  shaft  and  the  ^  Eeggett's  Creek  Shaft,' 
except  as  to  so  much  thereof  as  was  necessary  for  the  support 
of  the  surface." 

"In  or  prior  to  1875,  and  in  the  ordinary  course  of  mining 
at  the  ^  Leggett's  Creek  Shaft,'  a  heading  or  gang-way  had  been 
driven  through  the  coal  in  the  '  Fourteen  foot  vein '  in  the 
direction  of  the  ^Marvin  Shaft'  for  a  distance  of  about  500 
feet.  On  the  completion  of  the  said  shaft,  a  heading  or  gang- 
way through  the  coal  in  said  '  Fourteen  foot  vein '  was  started 
by  defendant  from  the  '  Marvin  Shaft '  and  driven  towards 
'  Leggett's  Creek  Shaft '  to  meet  a  similar  heading  driven  from 
'  Leggett's  Creek  Shaft '  towards  the  '  Marvin  Shaft,'  the  object 
of  such  heading  being  at  first  to  furnish  the  second  opening 
for  the  ^  Marvin  Shaft,'  required  l)y  the  law  of  Pennsylvania 
as  hereinbefore  stated.     After  connection  was  made  l)etweeD 
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the  two  headings  defendant  having  discovered  that  the  open- 
ing thus  made  between  the  two  mines  could  be  utilized  for  the 
purpose  of  drawing  the  water  from  the  'Leggett's  Creek'  and 
'  Van  Storch'  veins,  constructed  and  finished  the  said  heading 
or  gang- way  so  that  it  constituted  a  drain  conducting  the  water 
from  said  mines  tb  and  upon  plaintiflPs  lands  and  to  the  diaft 
or  opening  made  thereon  as  aforesaid.  Connection  was  made 
between  the  two  headings  in  1875.  The  opening  or  passage- 
way thus  made  between  the  two  shafts  is  about  fifteen  feet 
wide  and  is  of  a  height  equal  to  the  thickness  of  such  vein  — 
the  whole  vein  being  cut  through." 

"After  the  completion  of  the  '  Marvin  Shaft '  the  defend- 
ant made  another  heading  or  gang-way  running  therefrom 
through  the  '  Fourteen  foot  vein '  to  and  upon  the  land  of 
defendant  known  as  the  ^  Farm '  for  the  purpose  of  mining 
the  coal  thereon  through  the  '  Marvin  Shaft '  which  heading 
is  also  so  constructed  that  the  water  from  that  portion  of  the 
mine  upon  defendant's  land  will  run  therefrom  to  the  *•  Marvin 
Shaft.' "  ^ 

"  The  formation  of  the  coal  deposits  upon  plaintiffs  land 
and  the  lands  adjoining  and  surrounding  the  same  is  such  that 
each  of  the  seams  of  coal  contained  therein  dips  downward 
toward  the  *  Marvin  Shaft,'  so  that  each  vein  of  coal  at  the 
point  where  it  intersects  the  said  shaft  lies  at  a  lower  level 
than  the  same  vein  on  the  adjoining  and  adjacent  lands.  In 
consequence  of  such  formation  and  of  the  construction  of 
such  headings  or  gang-ways  leading  from  the  *  Marvin  Shaft' 
to  defendant's  adjoining  properties  large  quantities  of  water 
which  flow  into  the  cuttings  made  in  the  course  of  mining 
are  conveyed  through  said  headings  from  the  'Leggett's  Creek 
Shaft,'  the  '  Van  Storch  Shaft '  and  the  *  Farm '  to  and  upon 
plaintiff's  land  and  to  the  '  Marvin  Shaft'  " 

"  For  the  purpose  of  removing  the  water  so  running  to  the 
*  Marvin  Shaft,'  as  well  as  the  water  running  thereto  from  the 
cuttings  made  in  the  course  of  mining  on  the  plaintiffs  land, 
defendant  placed  in  said  shaft  pumps  of  large  capacity,  to 
wit :  one  pump  which  pumps  from  1,500,000  to  2,000,000  of 
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gallons  of  water  every  twenty-four  hours  which  is  run  continu- 
ously, night  and  day ;  two  other  pumps  which  run  at  night  and 
pump  from  three-quarters  of  a  million  to  a  million  of  gallons 
in  twenty-four  hours.  In  order  to  keep  the  '  Marvin  Shaft ' 
clear  from  water,  it  is  necessary  to  operate  said  pumps  to 
about  the  extent  above  specified,  and  in  case  they  should  for 
any  reason  cease  to  operate,  the  mine  upon  plaintiffs  property 
would  soon  become  flooded.  The  capacity  of  said  pumping 
apparatus,  however,  is  more  than  sufficient  to  raise  all  the 
water  ordinarily  flowing  to  the  '  Marvin  Shaft'  " 

'*  The  mine  upon  plaintiff's  land  is  what  is  termed  a  dry 
mine,  producing  comparatively  little  water,  and  the  great 
bulk  of  the  water  so  pumped  at  the  '  Marvin  Shaft '  flows 
thereto  through  said  headings  from  defendant's  adjoining 
properties." 

"  The  water  pumped  from  said  shaft  as  aforesaid  is  conveyed 
through  an  underground  channel  which  comes  to  the  surface 
between  high  and  low-water  mark  upon  the  bank  of  the 
Lackawanna  river  and  is  discliarged  into  said  river." 

"  The  *  Leggett's  Creek  Shaft '  and  '  Yan  Storch,'  are  each 
equipped  with  pumping  apparatus  of  sufficient  capacity  to 
pump  the  water  ordinarily  collecting  in  the  workings  around 
those  shafts,  but  when  the  entire  amount  of  water  collecting 
in  all  the  workings  which  are  connected  with  the  '  Marvin 
Shaft '  does  not  exceed  the  capacity  of  the  pumps  at  that 
shaft,  the  water  from  all  the  shafts  and  workings  is  allowed 
to  run  down  to  that  shaft,  and  the  pumps  in  the  '  Leggett's 
Creek  Shaft,'  and  the  'Van  Storch  Shaft'  are  only  used 
when  there  is  an  extra  quantity  of  water,  more  than  the 
capacity  of  the  pumps  at  the  *  Marvin  Shaft '  ^vill  enable 
them  to  remove." 

"  From  the  developments  thus  far  made  the  quantity  of 
coal  in  plaintiff's  land  at  the  time  mining  was  first  commenced 
thereon,  may  fairly  be  estimated  at  from  three  to  four  millions 
of  tons,  and  the  colliery,  if  the  mining  should  be  limited  to 
plaintiffs  land,  is  capable  of  producing  from  eighty  thousand 
to  one  hundred  thousand  tons  of  coal  each  year.  Such  a 
SicKELs— Vol.  LXXVIL        65 
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colliery  would  rea^^onably  and  ordinarily  require  for  the  pur- 
poses of  shaft,  breaker,  necessary  out-buildings  and  other 
improvements,  and  for  the  deposit  of  all  the  culm  produced 
from  the  quantity  of  coal  supposed  to  be  contained  in  said 
land,  from  twenty  ta  twenty -five  acres  of  surface  land. 
Defendant  has  taken  and  is  now  occupying  for  its  various 
structures  and  improvements  heretofore  stated,  including  the 
land  thus  far  taken  for  the  deposit  of  culm,  about  sixteen  and 
one-half  acres  of  land." 

"All  of  the  culm  or  waste  coal  from  the  coal  mined  tlirougli 
the  '  Marvin  Shaft '  has  been  deposited  upon  plaintiiFs  land, 
and  the  land  thus  far  taken  by  defendant  for  that  purpose  is 
seven  acres,  seventeen  perches,  upon  which  land  the  cuhii  is 
now  piled  up  to  the  average  height  of  from  forty  to  fifty  feet. 
The  effect  of  such  a  deposit  is  to  render  the  surface  land 
valueless  for  any  other  purpose.  If  only  the  culm  from  the 
coal  mined  from  plaintiff's  land  had  been  deposited  thereon 
not  more  than  three  and  one-half  acres  would,  up  to  the 
])resent   time,  liave  been  required   for  such   deposit.      Tlie 

*  Marvin  Shaft '  is  so  located  that  it  is  practicable  by  con- 
structing a  bridge  over  the  Lackawanna  river  to  remove  the 
culm  coming  from  the  coal  mined  by  defendant  on  its  own 
land,  and  to  deposit  the  same  upon  the  land  known  as  the 

*  Farm,'  on  the  opposite  side  of  said  river.  Such  a  place  of 
deposit  would  be  no  further  distant  from  the  shaft  than  the 
place  of  deposit  of  the  culm  from  the  coal  mined  from  the 
^  Van  Storch  Shaft '  is  from  that  shaft,  and  it  would  not  interfere 
with  the  convenient  and  economical  working  of  the  *  Marvin 
Shaft '  to  require  the  culm  arising  from  the  coal  mined  througli 
that  shaft  from  defendant's  land  to  be  thus  deposited  upon 
the  surface  of  the  '  Farm.'  If  the  whole  of  the  culm  from 
defendant's  lands  which  are  now  being  mined  through  the 
'  Marvin  Shaft,'  together  with  that  arising  from  the  coal 
mined  upon  plaintiff's  land  shall  be  thrown  upon  the  plaintiff's 
land  it  will  cover  the  whole  surface  to  at  least  the  depth  of 
the  deposit  of  culm  now  made  thereon  and  will  necessitate 
the  occupation  of  a  much  greater  part  of  the  surface  than  is 
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or  will  be  required  for  the  deposit  of  the  culm  which  has 
been  or  can  be  mined  from  defendant's  land." 

"  Defendant,  instead  of  using  the  ^  Marvin  Shaft '  and 
breaker,  and  other  structures,  improvements  and  the  headings 
or  gang-ways  connected  with  said  shaft,  primarily,  or  in  a 
reasonable  degree,  for  the  mining  of  the  coal  on  plaintiffs 
land,  used  and  is  now  using  the  same  principally  for  the  min- 
ing of  coal  from  its  own  lands,  and  for  the  benefit  of  its  other 
collieries." 

"  PlaintiflP  has  never  assented  to  the  use  of  the  '  Marvin 
Shaft '  and  breaker,  and  the  various  structures  and  improve- 
ments connected  therewith  in  any  way  that  would  interfere 
\vith  or  prevent  the  working  of  the  colliery  upon  her  own 
land  to  its  full  capacity,  or  to  the  use  of  the  headings  or  gang- 
ways connecting  the  '  Marvin  Shaft '  with  defendant's  other 
collieries  for  the  purpose  of  draining  the  water  from  those  col- 
lieries, or  to  the  piling  of  the  culm  arising  from  the  coal  mined 
by  defendant  from  other  lands  upon  the  surface  of  her  land." 

"  It  was  practicable  for  the  defendant  to,  and  it  could  have 
sunk  another  shaft  or  opening  upon  the  plaintiffs  land  for 
the  purpose  of  complying  with  said  Pennsylvania  statute." 

"  Defendant  has  paid  to  plaintiff  in  full  the  royalties  accru- 
ing to  her  as  provided  by  said  instrument.  Exhibit  'A,'  upon 
the  coal  which  its  statements  rendered  to  plaintiff  show  it  has 
mined  from  her  lands,  which  royalties  have  been  received  and 
retained  by  her." 

The  first  cause  of  action  was  dismissed  at  the  trial,  but  upon 
the  second  judgment  was  substantially  as  grayed  for  in  the 
complaint,  and  defendant  was  enjoined, 

1.  From  using  the  shaft  sunk  upon  plaintiffs  land,  and  the 
breaker,  machinery  and  structures  erected  thereon  for  the 
purpose  of  mining  and  prepiaring  for  market  coal  from  any 
adjoining  and  contiguous' lands  until  all  the  coal  which  it  was 
authorized  to  mine  from  plaintiffs  lands  under  the  agreement 
aforesaid  had  been  taken  out  and  prepared  for  market ; 

2.  From  depositing  culm  from  coal  mined  from  adjoining 
lands  upon  the  surface  of  plaintiffs  lands. 
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And  plaintiff  was  awarded  the  sum  of  $3,000  damages  sus- 
tained from  the  piling  of  culm  on  the  property  prior  to  the 
commencement  of  the  action. 

It  was  further  required  to  close  up  the  gang-ways  made  by 
it  connecting  the  shaft  in  plaintiffs  land  (called  the  Marvin 
shaft)  with  shafts  on  adjoining  lands  called  Leggett's  creek 
shaft  and  Van  Storch's  shaft,  and  also  with  other  adjoining 
lands  of  defendant  called  the  "  farm,"  so  far  as  to  prevent 
water  from  said  two  last-mentioned  shafts  and  from  the  farm 
running  therefrom  to  and  upon  plaintiffs  lands. 

Both  parties  appealed  to  the  General  Term,  and  that  court 
modified  the  judgment  by  providing  in  substance  that  the 
defendant  might  use  the  shaft  and  machinery  erected  on 
plaintiffs  land  to  mine  coal  from  adjoining  lands  wlien  said 
shaft  and  machinery  should  be  used  to  its  full  capacity  to  mine 
plaintiffs  coal,  and,  as  so  modified,  aflSrmed  the  judgment 
upon  the  appeal  of  both  parties. 

Further  facts  appear  in  the  opinion. 

Geo.  C,  Genet  for  plaintiff.  The  agreement  itself  is  a  con- 
tract and  not  a  conveyance  of  the  coal  to  defendant  in  fee  as 
is  claimed  by  it,  reserving  nothing  to  plaintiff  but  an  annuity  or 
minimum  rent  of  $2,500  a  year,  with  an  obligation  on  her  part 
to  pay  the  yearly  taxes  which  might  soon  exceed  the  annuity. 
It  is  a  license  to  mine  and  remove  the  coal,  and  is  not  unilat- 
eral. It  is  a  contract  on  its  part  to  mine  the  coal,  and  it 
expressly  binds  itself  to  exhaust  the  land  of  the  coal  and 
remove  its  machinery  within. a  reasonable  time  thereafter, 
and  restore  the  land  occupied  by  it  to  plaintiff ;  this  obliges 
it  to  work  with  reasonable  industry.  {White  v.  Iloyt^  73 
N.  Y.  511 ;  Hoffman  v.  E.  Ins.  Co.,  32  id.  405 ;  Johnson  v. 
Hathome,  2  Abb.  Ct.  App.  Dec.  409 ;  Restwick  v.  O.  C.  Co., 
129  Penn.  St.  592  ;  Booth  v.  C.  Mills,  74  N.  Y.  23,  25.)  As 
to  the  quantity  beyond  the  minimum  it  was  left  to  the  general 
rule  requiring  the  defendant  to  mine  it  with  reasonable 
industry,  or  it  was  the  subject  of  a  parol  contract  as  collateral 
for  which  the  delivery  of  the  lease  was  a  consideration,  and 
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its  agreement  in  respect  to  it  was  a  good  collateral  obligation. 
{Hestwtck  V.  0.  a  Co.,  129  Penn.  St.  592 ;  Clifford  v.  WatU, 
L.  K.  [5  C.  P.  Div.]  577 ;  BuU  v.  Thompson,  13  M.  &  W.  487 ; 
Hex  V.  Budicortk,  8  East,  387 ;  Jerms  v.  Thompson,  1  H.  & 
N,  195 ;  Mclntyre  v.  M.  C  Co.,  105  K  Y.  266.)  The  parol 
evidence  related  to  a  future  contingency,  and  was,  therefore, 
admissible.  {Sehnittl^r  v.  Simon,  114:  N.  Y.  184;  6unson\. 
Ifason,  60  id.  394  ;  Juillard  v.  Chaffee,  92  id.  529  ;  Chapin 
V.  Dolson,  78  id.  74 ;  Schroeder  v.  Frey,  114  id.  268 ;  Bios- 
so7n  V.  Griffin,  13  id.  569;  Spi'ingstein  v.  Samson,  32  id. 
703;  Calhenes  v.  Falh,  39  Barb.  620;  Field  v.  Mxinsm, 
47  X.  Y.  221;  i>^;2/^?i  v.  Peters,  L.  K.  [5  Q.  B.]  474; 
Filkim  V.  WhyUnd,  24  id.  338 ;  Eighmie  v.  TayZar,  98 
id.  294;  Morgan  v.  Griffith,  L.  R  [6  Ex.]  70;  Lindley 
V.  Lancey,  17  C.  B.  [N.  S.]  578 ;  Jai'vis  v.  Berridge,  L. 
E.  [8  Ch.  Div.]  351 ;  iZ^jp^  v.  Balm,  58  N.  Y.  381 ;  Lewis 
-V.  Seahury,  74  id.  413  ;  Manchester  v.  Bradner,  107  id.  189 ; 
1  Smith's  L.  C.  960 ;  2  Pars,  on  Cont  147.)  Since  the  por- 
tions relating  to  the  minimum  do  not  embrace  the  whole  sub- 
ject of  the  agreement,  as  to  the  surplus  the  agreement  is  a 
statement  of  one  side  of  the  contract,  and  parol  evidence  is 
Admissible  to  show  its  agreement  as  to  the  other  part.  {Eighmie 
V.  Taylor,  98  K  Y.  294 ;  WUkins  v.  Whylmid,  24  id.  338.)  An 
option  or  right  to  elect  is  not  a  contract,  but  is  unilateral 
l>ecause  it  binds  one  partj^  to  make  a  contract  and  leaves  the 
other  free  to  make  it  or  not.  Therefore,  the  plaintiff's 
demand  as  to  how  the  option  would  be  exercised  by  them  did 
not  contradict  the  writing.  {Mansfield  v.  N,  Y.  C.  i&  II,  R, 
R.  R.  Co.,  14  K  Y.  331 ;  Miller  v.  McKenzie,  95  id.  575 ; 
Russell  V.  AUerton,  108  id.  292.)  Plaintiff's  agent  finding 
the  contract  which  was  drawn  by  defendant  somewhat  obscure 
as  to  its  meaning,  went  to  defendant,  and  before  he  would 
deliver  it  asked  if  it  was  such  a  contract  as  it  had  promised  to 
give,  one  that  would  require  it  to  prove  the  coal,  and  if  it 
proved,  to  mine  it  with  all  possible  industry,  and  defendant 
replied  in  the  affirmative  and  promised  again  to  make  it  as 
profitable  to  plaintiff  as  industry  and  capital  could  make  it, 
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and  it  ^'Oilld  proceed  at  once;  the  defendant  is  estopped  from 
denyfng  sucli  to  be  the  true  construction  of  the  contract. 
{Biggs  T.  Palmer,  115  N.  T.  506 ;  Eemington  v.  •Palmer 
62  id.  32 ;  StockweU  r.  Holmes,  33  id.  53 ;  Van  BusklrJc  v. 
Roberta,  31  id.  661 ;  MurdocJc  v.  Gilchriss,  52  id.  247;  Jfur 
ray  v.  Sm/ith,  1  Duer,  427 ;  12  Wend.  446 ;  Dunn  v.  Stetihlhig^ 
120  N.  Y.  237;  ^endeU  v.  Van  Rensselaer,  1  Johns.  Ch. 
344 ;  Starrs  v.  Barber^  6  id.  166 ;  Town  v.  Needham^  3  Paige, 
545 ;  DalzeU  v.  OdeU,  3  Hill,  215 ;  Brovm  v.  Bpra^e,  5 
Den.  545 ;  P/?mi  v.  C.  Co.,  18  N.  T.  393 ;'  W.  Camd  v. 
Hathaway,  8  Wend.  483 ;  Thompson  v.  Blanchard,  4  N.  Y. 
303;  (7.  iV\  ^tfwX;  v.  N.  Bank,  50  id.  575;  Armour  v.  J/.  <7. 
R.  Co.,  65  id.  Ill ;  N.  T.  R.  Co.  v.  Rothery,  107  id.  316  ;  J/l 
J?ani  V.  Hazard,  30  id.  226 ;  P^ac^  v.  Hayward,  117  id. 
49Q.) 

Matthew  Hals  and  Frank  K  Smith  for  defendant  The 
parol  evidence  offered  by  plaintiff  was  properly  excluded. 
(  WUsoti  V.  Dean,  74  K  Y.  531,  537  ;  Eighmie  v.  Taylor,  98 
id.  288;  Marsh. \: McNair,  99  id.  175;  Corse  v.  P^^^jt,  102 
id.  513 ;  Long  v.  M.  L  Co,,  101  id.  638 ;  Gordon  v.  Niemaa, 
118  id.  152 ;  Routledge  v.  TT.  Cb.,  119  id.  592 ;  Naumherg  v. 
Young,  44  N.  J.  L.  331  ;  'Warrall  v.  Jfw;?/?,,  5  N.  Y.  229 ; 
People  V.  Bostwick,  32  id.  445  ;  6VA-«  v.  Barker,  49  id.  107; 
FaTJ.  Bokkelin  v.  Taylor,  62  id.  195 ;  Ridgway  v.  Bowman, 
7  Cush.  268 ;  ^a^^  v.  i?ani-,  101  U.  S.  93;  Martins  v.  Berem, 
67  Penn.  St.  459 ;  Story  on  Confl.  of  Laws,  §§  634,  635 ;  Bain 
V.  W.  Co.,  3  II.  L.  Cas.  1,  19 ;  Cheney  v.  Arnold,  15  N.  Y. 
345,  353 ;  Monroe  v.  Douglas,  5  id.  448 ;  Savage  v.  O^JTeill, 
44  id.  298  ;  Rice  v.  Harbison,  63  id.  493  ;  Chapin  v.  Dobson^ 
78  id.  74,  79.)  The  parol  contract  set  out  in  the  first  count  oi 
the  complaint  is  void,  under  the  Statute  of  Frauds,  a^  a  contract 
which  hy  its  terms  is  not  to  be  performed  within  one  year. 
(2  R.  S.  135,  §  2;  Dun^  v.  Parker,  52  N,  Y.  494;  Byroad- 
iceU  v.  Getman,  2  Den.  87 ;  Kellogg  v.  Clark,  23  Hun,  393 ; 
Marcy  v.  Marcy,  9  Allen,  8;  Frary  v.  Sterling,  99  Mbss. 
461 ;  Baldwin  v.  Palmer,  10  N.  Y.  232 ;  Van  Alstyne  v. 
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W&^ple^  5  Cow.  164;  Uarsha  v.  Iieuiy4:5  N.  Y.415 ;  Cogger 
f.  I/msingy  43  id.  550 ;  Levy  v.  Brushy  45  id.  589  ;  Emei'y  v. 
Smith,' i6  N.  H.  151 ;  Pierce  v.  Paine,  28  Vt.  34;  BwrUeU 
V.  Wheeler,  44  Barb.  162.)  The  parol  promises,  sworn  to  by 
the  plaintiffs  witnesses,  were  not,  if  made,  the  promises  of 
defendant.  (Pierce  on  Railroads,  34;  JIoyt\.  Thompson,  5 
N.  Y.  320;  liisley  v.  /.  B.  cfe  W.  li.  Jtt.  Co,,  1  Ilun,  202  ; 
Oleott  V.  Tioga  R.  R,  Co.,  27  N.  Y.  546 ;  K  Bank  v.  McKee, 
2  Penn.  318;  Ilemlrlckson  v.  N,  Y.  <&  A.  R.  R.  Co.,  10 
Wkly.  Dig.  33.)  No  covenant  can  be  implied  into  the  lease 
to  work  the  mine  to  its  utmost  capacity,  or  even  to  work  it 
industriously.  (//.  C.  Co.  v.  P.  €.  Co.,  8  Wall.  276  ;  Brure 
V.  I.  H.  BanJc,  79  N.  Y.  154;  WheatUy  v.  W.  B.  C.  Co.,  L. 
R  [9  Eq.  Cas.]  538,  552.)  Defendant  is  entitled  to  use  the 
"Marvin  Shaft"  and  its  appurtenances  for  the  purpose  of 
mining  coal  from  the  adjoining  lands.  (MacSwinney  on 
Mines,  238,  239 ;  Griffin  v.  F.  P.  Society,  56  Barb.  114, 118.) 
Defendant  is  entitled  at  any  time  to  connect  the  workings  in 
the  Genet  property  with  its  own  workings  in  adjacent  lands. 
(MacSwinney  on  Mines,  27 ;  Bainbridge  on  Mines  [4tli  ed], 
28  ;  Caldwell  v.  Fulton,  31  Penn.  St.  475  ;  Caldwell  v.  Cope- 
land,  37  id.  427;  Armstrong  v.  Caldwell,  53  id.  284,  287; 
Clement  v.  Youyigman,  40  id.  341 ;  Kier  v.  Peterson,  41  id. 
357;  Scranton  v.  Phillips,  94  id.  15;  Sanderson  v.  City  of 
Scranton,  105  id.  469 ;  1).,  Z.  cfe  IF.  R.  R.  Co.  v.  Sanderson, 
109  id.  583 ;  Wdodward  v.  P.,  L.  tfc  IF.  R.  R.  Co.,  121  id. 
344;  EUy's  Estate,  2  Kulp,  277;  Fairchihl  v.  Faxrchild,  7 
Cent.  Kep.  873  ;  C.  E.  Co.  v.  Lucas,  112  IVlass.  424;  Massot 
V.  Moses,  3  S.  C.  [N.  S.]  168.)  l)«fendant  is  entitled  to  use 
the  surface  of  plaintiffs  land  for  the  deposit  of  all  the  culm 
produced  by  its  mining  operations  curried  on  at  and  through 
the  '^  Marvin  Shaft,"  whether  such  culm  l)e  the  product  of  the 
Genet  property  or  not.  (Broom's  Leg.  Max.  [6th  Eng.  ed.] 
445;  MacSwinney  on  Mines,  274;  BushneU  v.  Proprietors^ 
eU\,  31  Conn.  150 ;  C.  R.  Bridge  v.  W.  Bridge,  11  Pet.  420, 
630 ;  Voorhees  v.  Burchard,  55  N.  Y.  98  ;  Sheets  v.  S^lden,  2 
Wall.  177.)    The  com-t  has  not  jurisdiction  of  the  subject- 
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matter  so  as  to  enable  it  to  award  an  injunction  or  damages 
under  the  second  count  of  the  complaint.  {Dand  v.  URnffS- 
cote,  6  M.  &  W.  173;  Howard  v.  £a7iks,  2  Burr.  1114; 
Marker  v.  Kenrick,  13  C.  B.  187 ;  Watts  v.  Kinney,  6  Hill, 
82 ;  Cragin  v.  Lovell,  88  K  Y.  258 ;  Dod<je  v.  Golhy,  108  id. 
445 ;  N,  L  R.  E.  Co,  v.  M.  a  R.  B.  Co.,  15  How.  [U.  S.] 
233 ;  Pecple  v.  JV.  J.  C  R.  R,  Co.,  42  N.  T.  283 ;  J.  cj&  P. 
T.  Co.  V.  B.  (&  0.  R.  R,  Co.,  14  J.  &  S.  377;  Pollock  on 
Torts,  176  ;  7l.  U.  T.  Co.  v;  Middleton,  80  N.  Y.  408  ;  Doul 
son  V.  Matthncs,  4  T.  R.  503;  Livingston  v.  Jefferson,  1 
Brock.  203 ;  DelafieU  v.  Ulinois,  2  Hill,  159 ;  Cook  v.  TFZ?> 
^le,  55  K  Y.  150 ;  Dudley  v.  Mayhew,  3  id.  9.)  Plaintifl 
has  not  made  out  a  case. which  entitles  her  to  equitable  relief 
by  way  of  injunction.  (Morga^n  v.  City  of  Bi7}ghamt&n,  102 
N.  Y.'500 ;  Peo2)U  v.  C.  Boa/rd,  55  id.  390,  397 ;  T.  &  B.  R. 
R.  Co.  V.  B.,  n.  T.  i&  W.  R.  Co.,  86  id.  107,  126 ;  Bassett 
V.  S.  M.  Co.,  47  K  H.  426,  438,  441 ;  P.  R.  R.  Co:s  Appeal, 
125  Penn.  St.  189 ;  Gt.  W.  R.  R.  Co.  v.  O.  W.  dk  W.  R.  R. 
Co.,  3  DeG.,  M.  &  G.  341 ;  Jlarkinson's  Appeal,  78  Penn. 
196 ;  Richards  Appeal,  57  id.  105 ;  Wood  v.  Sutdiff,  ^  Sim. 
[K  S.]  163,  168;  Thorn  v.  Sweeney,  12  Nev.  251.)  The 
award  of  damages  contained  in  the  judgment  is  erroneous. 
{Ulinew.  N.  T.  C.  <&  H.  R.  R.  R.  Co.,  101N.Y.98;  S.M. 
Co.  V.  State,  104  id.  562,  569.) 

Brown,  J.  The  plaintiff  sought  to  establisli  his  first  cause 
of  action  by  proving  a  parol  agreement  made  at  the  time  of 
the  execution  of  the  written  agreement,  or  prior  thereto,  and 
as  a  condition  of  its  delivery.  Upon  well  settled  rules  of  evi- 
dence proof  of  such  an  agreement  was  properly  excluded. 

So  much  has  been  written  by  this  court  within  recent  years 
npon  the  rule  which  forbids  tlie  admission  of  oral  evidence 
when  offered  to  vary  the  terms  of  a  written  contract  and  the 
modifications  and  exceptions  which  exist  as  to  that  rule  that 
the  subject  is  about  exhausted,  and  no  further  discussion  is 
needed  or  desired.  If  is  sufficient  to  say  of  the  plaintiff's 
appeal,  therefore,  that  this  case  does  not  fall  within  any  of  the 
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exceptions  to  the  rule,  and  tlie  judgment  dismissing  the  com- 
plaint as  to  the  first  cause  of  action  must  be  affirmed. 

Upon  the  defendant's  appeal  we  are  to  inquire  into  the 
propriety  oi  the  injunction  that  has  been  granted  and  the 
damages  that  have  been  awarded,  and  the  first  and  most 
important  question  presented  is  whether  the  defendant,  under 
the  contract,  acquired  a  present,  absolute  right  to  use  the  shaft, 
breaker  and  machinery  and  other  structures  erected  upon  the 
surface  of  plaintiflPs  land  to  mine  and  prepare  for  market  coal 
from  adjoining  and  contiguous  property. 

This  right  defendant  has  heretofore  exercised,  and  has 
mined  coal  from  plaintiffs  property  and  from  adjoining  pro]>- 
erty  through  the  Marvin  shaft,  the  proof  showing  that  from 
1876  to  May,  18SG,  497,614  tons  had  been  mined  from  plain- 
tiflPs property,  and  608,771  tons  from  adjoining  lands.  This 
right  has  been  denied  to  the  defendant  by  the  judgment  awarded 
by  the  referee,  and  it  has  been  granted  conditionally  by  the  Gen- 
eral Term,  but  upon  such  terms  as  absolutely  nullifies  the  right. 

The  solution  of  the  question  requires  an  examination  of  the 
contract  to  detennine  precisely  the  rights  and  obligations  of 
the  parties  thereunder.  It  is  necessary  to  understand  clearly 
what  it  is  that  the  defendant  has  acquired,  and  what  obliga- 
tions it  has  assumed. 

The  first  thing  acquired  by  the  defendant  was  "  all  the  coal 
contained  in  or  under "  the  lands  described  in  the  contract, 
*'  together  with  the  right  to  enter  upon  and  into  said  lands, 
and  to  dig,  mine  and  remove  said  coal." 

It  has  the  right  to  mine  all  the  coal  upon  the  land  described 
in  the  contract,  and  this  is  without  limitation  as  to  time,  except 
fio  far  as  that  element  may  be  controlled  by  the  covenants  and 
obligations  thereto  of  tlie  defendant,  and  it  has  the  privilege 
to  increase  the  quantity  to  be  mined  in  any  one  year  beyond 
the  amount  stipulated  to  be  mined,  ?.  e,^  twenty  thousand  tons, 
and  to  diminish  the  quantity  for  any  succeeding  year  or  yeara 
by  an  amount  corresponding  with  such  increase. 

Second.  It  acquired  the  right  to  dig  and  constnict  slopes, 
shafts  and  tunnels  upon  said  pifemises,  a  right  of  way  for  rail- 
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roads,  switches,  terminals,  mine-roads,  wagon-roads,  ditches 
and  drains  that  it  might  be  necessary  to  constrilct  across  and 
upon  said  tract ;  the  right  to  erect  drains  upon  the  surface  ; 
tlie  use  of  land  for  digging  air  shafts  that  might  be  considered 
necessary  with  the  right  to  dig  them ;  the  use  of  land  for 
repair  shops,  and  any  other  shops  or  building  deemed  neces- 
sary for  the  prosecution  of  its  business ;  the  use  of  land  for 
piling  coal  or  cuhn,  and  all  other  appurtenances  for  mining, 
receiving,  removing,  cleaning,  scouring,  dumping,  storing, 
preparing  and  forwarding  the  coal  to  be  mined  imder  the 
agreement. 

Third.  It  acquired  the  right  to  use  and  occupy  the  rights 
and  privileges  granted,  and  the  opening,  buildings,  fixtures 
and  appurtenances  made  and  constructed  by  it  for  mining, 
repairing  and  forwarding  coal  from  tlie  Genet  property,  for 
mining,  preparing  and  forwarding  coal  from  any  adjoining  or 
contiguous  lands  until  the  lands  it  should  desire  to  take  coal 
from,  and  that  could  be  mined  and  taken  out  through  said 
openings,  shafts  and  slopes  should  be  exhausted. 

Also,  to  rebuild,  reconstruct  or  remove  any  or  all  of  the 
buildings,  fixtures,  machinery,  appurtenances  and  improve- 
ments during  the  continuance  of  the  agreement,  and  until  the 
coal  in  the  adjoining  ana  contiguous  lands  that  could  be 
worked  from  said  openings,  shafts,  slopes  and  tunnels  should 
be  worked  out. 

In  consideration  of  the  granting  of  the  rights  and  privileges 
si)ecified,  the  defendant  agreed  to  mine  from  plaintiffs  land 
in  the  years  1864  and  18(35  not  less  than  ten  thousand  tons 
of  coal,  and  twenty  thousand  tons  in  each  and  every  year 
thereafter. 

To  pay  for  ten  thousand  tons  in  each  and  every  year  whether 
the  same  was  actually  mined  or  not,  and  in  case  twenty 
thousand  tons  was  not  mined  in  1866  or  any  subsequent  year, 
interest  *at  the  rate  of  seven  per  cent  per  annum  was  to  he 
paid  to  the  plaintiff  upon  such  sums  as  the  deficiency  should 
amount  to  ;  such  interest  to  be  continued  Until  the  full  quantity 
agreed  to  be  taken  out  was  reached.     And  it  was  to  have  tlie 
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privilege  of  taking  out  at  any  time  thereafter  a  quantity  of 
coal  equal  in  amount  to  the  deficiency  it  may  have  paid  for 
in  any  previous  year  or  years.  And  for  coal  mined  it  agreed 
to  pay  at  the  rate  of  12^  cents  per  gross  ton. 

The  rights  and  privileges  granted  by  this  agreement  to  the 
defendant  in  the  surface  of  the  land  so  far  as  they  applied  to 
mining  coal  on  plaintiflE's  land  became  as  much  its  property  as 
the  coal  beneath  the  surface.  They  were  necessary  for  the 
prosecution  of  its  business,  and  without  them  the  value  of  the 
coal  would  have  been  materially  decreased. 

They  were  for  immediate  enjoyment,  and  the  grant  of  them 
was  for  present  use.  Not  only  is  that  implied  from  the  very 
nature  and  character  of  the  transaction,  but  the  language  of 
the  agreement  is  that  of  a  present  right.  The  language  is 
"the  parties  of  tl;e  first  part  hath  leased  and  doth  hereby 
lease,  etc.,  ett.,  *  •%  *  the  right  to  enter  into  said  lands 
and  to  dig  and  remove  said  coal  through  or  out  of  any  shafts 
or  tunnels  they  may  dig  or  construct  upon  the  premises,  etc., 
etc.,  and  the  parties  of  the  first  part  further  lease  and  grant,'' 
rights  of  way  and  use  of  land,  etc.,  "  and  all  other  appurte- 
nances they  may  require  for  mining,"  etc.,  etc.,  "  the  coal  to 
be  mined  under  this  agreement." 

There  is  no  doubt  and  no  claim,  but  that  all  the  privileges 
thus  leased  and  granted  passed  into  the  immediate  possession 
and  enjoyment  of  the  defendant  upon  the  execution  of  the 
agreement  Turning  now  to  the  grant  of  the  privilege  of 
taking  out  coal  from  adjoining  lands  through  tlie  plaintiffs 
property  the  language  is  equally  plain.  It  is  "  it  is  further 
agreed  that  the  party  of  the  second  part  *  *  *  may  use 
and  enjoy  the  right  and  privileges  hereby  granted  -J^  *  * 
for  mining  *  *  *  coal  under  this  agreement  *  *  *  for 
mining,  preparing  and  fon^'^arding  coal  from  any  adjoining 
or  contiguous  lands." 

It  is  impossible  to  construe  this  language  into  a  grant  of  a 
future  enjoyment.  There  is  no  limita^on  or  condition  upon 
it.  The  words  are  apt  and  appropriate  for  a  grant  of  present 
enjoyment,  and  there  is  nothing  anywhere  in  the  instrument 
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to  indicate  tliat  these  rights  were  to  be  used  and  occupied  only 
when  coal  on  plaintiffs  land  was  exhausted. 

The  same  rights  which  defendant  acquired  to  mine  coal  from 
plaintiffs  property  it  acquired  to  mine  coal  from  adjoining 
property. 

Again  there  is  no  reason  for  such  a  construction  as  the  lower 
courts  have  given  to  the  instrument. 

The  plaintiffs  interest  in  the  surface  of  the  land  requires 
that  the  privileges  granted  therein  to  the  defendant  should 
terminate  as  soon  as  possible,  and  such  a  result  will  l>e  reached 
sooner  by  permitting  mining  from  both  properties  to  proceed 
together  than  to  postpone  one  until  the  coal  on  the  other  is 
exhausted. 

The  construction  adopted  by  the  General  Term  may  be  a 
potent  lever  to  compel  defendant  to  mine  and  pay  for  coal  on 
plaintiffs  land  much  more  rapidly  than  it  has  heretofore  done 
or  is  now  doing,  but  the  judgment  of  the  court  cannot  pro- 
ceed upon  such  a  reason,  unless  the  obligation  to  do  so  is 
clearly  imposed  by  the  agreement  of  the  parties,  and  that  it  is 
not  imposed  is  too  clear  for  argument  and  was  so  held  by  the 
referee  in  dismissing  the  first  cause  of  action. 

In  language  so  plain  that  it  admits  of  no  doubt,  the  obligation 
to  mine  coal  within  any  one  year  is  limited  to  twentythousand 
tons,  and  even  as  to  this  amount  it  is  contemplated  that  it  may 
not  always  be  done,  and  so  it  is  provided  that  defendant 
when  it  mines  less  tlian  that  amount  may  pay  interest  ui)on  the 
deficiency  until  it  is  made  up  in  subsequent  years.  And  in 
case  it  mines  more  than  twenty  thousand  tons  in  any  one  year 
it  may  reduce  the  production  by  the  amount  of  the  excess  in 
any  subsequent  year  or  years. 

We  are  of  the  opinion,  therefore,  tliat  the  contract  granted 
to  defendant  a  present  riglit  to  mine  coal  from  adjoining  lands 
by  means  of  the  shafts  and  machinery  constructed  upon  the 
plaintiffs  lands,  and  that  the  only  obligation  resting  upon  it  as 
to  the  quantity  of  cdfcl  to  be  mined  from  plaintiffs  land  waste 
take  out  twenty  tliousand  tons  a  year,  and  that  while  it  fulfills 
this  obligation  according  to  the  terms  of  the  agreement,  its 
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right  to  take  coal  from  adjoining  property  bj  means  of  the 
Ifarvin  shaft  and  machinery  there  erected  cannot  be  interfered 
with.  Such  right  does  not  depend  upon  any  condition  as  to 
exhausting  the  coal  from  plaintiflPs  land  or  exhausting  the 
producing  capacity  of  that  property  in  any  one  year,  and  it 
cannot  be  subordinated  to  the  mining  of  coal  on  plaintiffs 
property. 

It  exists  as  a  distinct  and  independent  right,  the  use  and 
enjoyment  of  which  vested  in  the  defendant  upon  the  execution 
and  delivery  of  the  contract 

To  hold  otherwise  would  be  to  insert  an  entirely  new  stipula- 
tion into  the  contract,  and  instead  of  construing  an  agreement, 
the  court  would  be  making  a  new  one. 

As  to  the  right  to  pile  on  the  plaintiffs  land  culm  or  refuse 
coal  taken  from  the  adjoining  property,  which  by  the  judg- 
ment the  defendant  is  restrained  from  doing,  and  for  which 
acts  prior  to  the  commencement  of  the  action  damages  were 
awarded  by  the  referee,  there  is  but  a  single  inquiry  necessary, 
viz, :  Is  that  one  of  the  rights  and  privileges  granted  for  the 
mining  of  the  coal  from  plaintiffs  land  ?  If  it  is,  then  it  exists 
as  to  the  coal  mined  from  the  adjoining  property,  for  the 
agreement  is  that  the  same  rights  and  privileges  hereby  granted 
for  mining,  preparing  and  forwarding  coal  under  this  agree- 
ment "  may  be  used  and  occupied  "  for  the  mining,  preparing 
and  forwarding  coal  from  any  adjoining  or  contiguous  lands. 

Turning  to  the  specification  of  the  privileges  granted  for 
mining  coal  from  plaintiffs  land,  we  find  this :  "And  tlie  par- 
ties of  the  first  part  hereby  lease  and  grant  to  the  party  of 
the  second  part  the  right  of  way  for  all  railroads,  etc.,  etc., 
together  with  lands  for  piling  coal  or  culm." 

The  right  existed,  therefore,  as  to  coal  mined  from  plaintiffs 
land  by  express  grant,  and  it  follows  from  the  plain  language 
of  the  contract  that  it  exists  as  to  coal  mined  from  adjoining 
and  contiguous  lands. 

The  part  of  the  judgment  remaining  to  be  considered 
required  and  directed  the  defendant  to  close  up  the  gang-way 
and  gang-ways  made  by  it  connecting  the  Marvin  shaft  with 
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the  Leggett's  Creek  shaft  and  the  Van  Storch  sliaf t,  so  far  at 
least  as  would  prevent  the  water  from  said  two  shafts  from 
loinning  therefrom  to  and  upon  plaintiff's  land.  Also  to  close 
up  the  headings  or  gang-ways  leading  from  said  Marvin  shaft 
to  defendant's  lands,  known  as  the  "  Farm,"  so  far  as  to  pre- 
vent the  water  from  the  workings  on  said  fann  flowing  upon 
the  plaintiff's  land  and  to  said  Marvin  shaft. 

Under  the  construction  we  have  given  the  conti-act  between 
the  parties  the  defendant  has  the  right  to  mine  coal  from 
adjoining  lands  through  the  Marvin  shaft,  and  this  right  neces- 
.sarily  implies  a  grant  of  means  of  access  to  those  lands  from 
plaintiff's  lands.  It  follows,  of  course,  that  the  defendant  has 
the  right  to  connect  the  headings  and  gang-ways  on  plaintiffs 
property  with  the  workings  about  the  Leggett's  Creek  shaft 
and  upon  the  "Farm,"  and  through  them  to  bring  to  the 
Marvin  shaft  the  coal  mined  upon  those  adjoining  properties. 
The  workings  about  the  Van  Storch  shaft  are  connected  with 
those  about  Leggett's  creek  and  need  not  be  particularly 
referred  to. 

The  proof  showed  that  there  were  at  least  fifty  headings  or 
openings  through  the  coal  which  crossed  the  line  between  the 
plaintiff's  and  adjoining  properties.  And  it  is  very  plain  that 
so  far  as  the  Leggett's  creek  workings  were  concerned  the 
judgment  in  the  respect  now  under  consideration  could  not  l>e  * 
executed  without  depriving  defendant  of  its  right  to  mine  the 
coal  from  those  workings  through  the  Marvin  shaft. 

The  plaintiff's  land  lies  in  a  basin  formed  by  it  and  sur- 
rounding property.  The  bottom  of  the  basin  is  at  the  south- 
easterly side  of  the  plaintiff's  land,  near  the  Lackawanna  river, 
and  the  Marvin  shaft  was  sunk  at  the  lowest  point,  and  tlie 
seams  of  coal  all  dip  downward  toward  that  point.  The  shaft 
intersects  each  vein  of  coal,  and  at  the  point  of  intersection 
each  vein  of  coal  is  at  a  lower  level  than  it  is  on  the  adjoining 
lands.  So  that  as  the  headings  are  driven  from  the  Marvin 
shaft  the  water  naturally  flows  to  that  point. 

The  "  fourteen-foot  vein  "  from  which  the  bulk  of  the  coal 
has  heretofore  been  mined,  is  nearly  twelve  feet  lower  at  the 


1890.]  Genet  v.  D.  &  H.  C.  Co.  527 


Opinion  of  the  Court,  per  Brown,  J. 


Marvin  shaft  than  at  tlie  Leggett's  Creek  shaft,  and  it  would  be 
impossible,  therefore,  to  close  up  the  headings  and  gang-ways  so 
far  as  to  prevent  the  water  from  flowing  through  the  same  and 
still  preserve  the  right  to  draw  the  coal  from  the  workings 
about  Leggett's  Creek  and  Van  Storch  shafts  to  the  Marvin 
shaft. 

But  we  are  of  the  opinion  that  the  contract  gives  to  the 
defendant  the  right  to  drain  the  water  to  the  Marvin  shaft. 

The  words  of  the  contract  under  consideration  which  operate 
to  convey  the  coal  are,  that  the  parties  of  the  first  part  "  doth 
hereby  release  unto  the  said  "  party  of  the  second  part  "  all 
the  coal  contained  in,  etc.,  etc.,  together  with  the  right  to  enter 
upon  said  lands  and  dig,  mine  and  remove  said  coal,"  and  the 
legal  effect  of  such  conveyance  was  to  vest  in  the  defendant 
an  estate  in  fee  in  the  coal  as  a  separate  piece  of  land.  {CaM- 
weU  V.  Fultoii^  31  Penn.  St.  475  ;  Caldwell  v.  Copeland^  37 
id.  427 ;  Armstrong  v.  Caldwell^  53  id.  284 ;  Sanderson  v. 
City  of  Serantm,  105  id.  469 ;  7?.,  L,  c5  TT.  R.  R.  Co.  v. 
J^ande7*son^  109  id.  583 ;  Fairchild  v.  FaircMld^  7  Cent. 
Eep.  873.) 

The  defendant  owned  the  coal  in  adjoining  lands  and  the 
contract  contemplated  the  mining  of  the  coal  on  the  whole 
property  through  a  shaft  or  shafts  to  be  constructed  upon 
the  plaintiff's  land,  and  as  I  have  shown,  that  the  mining  of  coal 
from  both  properties  should  be  carried  on  simultaneously. 

The  geological  situation  of  the  country,  it  is  fair  to  assume, 
was  known  to  both  parties,  and  that  in  driving  the  gangways 
through  the  coal  the  water  would  naturally  by  force  of  gravity 
flow  to  the  lowest  point  on  plaintiff's  land.  The  agreement 
also  contemplated  the  necessity  of  the  removal  of  the  water,  and 
we  find  provision  made  therefor  in  the  following  language : 
"  The  parties  of  the  first  part  further  hereby  lease  and  grant 
to  said  party  of  the  second  part,  its  successors  and  assigns, 
without  charge,  the  right  of  way  for  all  tunnels,  *  *  * 
ditches  and  drains  they  may  find  it  necessary  to  construct 
across  or  upon  said  tract,  with  the  right  to  erect  drains  upon 
the  surface  for  the  proper  mining  of  said  coal." 
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Bearing  in  mind  that  these  rights  and  privileges  may  be 
"  used  and  occupied "  for  mining  coal  from  adjoining  lands* 
equally  with  tlie  mining  of  coal  from  the  plaintiffs  land^ 
and  they  appear  to  cover  the  question  under  consideration 
completely. 

The  right  to  drain  upon  the  surface  is  distinguished  from 
the  right  to  construct  drains  and  tunnels  "  across  and  upon  said 
tract,"  and  the  latter  expression  is  broad  enough  to  embrace, 
and  was  intended  to  embrace,  drains  beneafti  the  jsurface. 

Bearing  in  mind  also  that  the  legal  efiEect  of  the  contract  was 
to  vest  the  title  of  the  coal  in  the  vein  on  plaintiffs  land  in 
defendant,  and  it  becomes  apparent  that  the  right  to  construct 
drains  and  tunnels  was  not  confined  to  the  coal,  but  was 
intended  to  and  did  grant  the  right*  to  go  through  the  rock 
anywhere  beneath  the  surface  that  the  defendant  should  con- 
sider necessary. 

It  follows  that,  as  defendant  owned  the  coal,  it  could  use  the 
headings  and  gang-ways  through  the  same  for  drains,  if  it  so 
desired,  and  if  the  fact  was,  as  the  referee  found,  that  the 
whole  of  the  vein  was  cut  through  in  the  passage-way  between 
the  two  shafts,  and  that  the  water  flowed  upon  the  surround- 
ing rock  and  not  in  the  coal,  there  was  no  trespass,  for  the 
reason  that  the  defendant  had  a  right  to  use  the  adjacent  rock 
for  such  purpose. 

The  right" to  construct  those  drains,  and  to  "  use  and  occupy  " 
them  for  the  purpose  of  mining  the  coal  from  the  adjacent 
lands  also,  of  necessity  implied  the  right  to  bring  the  water  to 
the  surface  and  get  rid  of  it.  The  point  where  tliis  would  be 
done  is  left  entirely  to  the  defendant's  judgment  and  plainly 
would  be  at  the  shaft,  and  the  right  to  construct  drains  upon 
the  surface  was  granted  for  that  purpase. 

The  proof  shows,  and  the  referee  found,  that  large  pumps 
had  been  placed  in  the  Marvin  shaft  of  a  capacity  more  than 
suflScient  to  remove  all  the  water  flowing  to  that  point,  and 
that  it  was  discharged  through  an  imderground  drain  into  the 
Lackawanna  river,  and  none  of  it  was  discharged  on  the  snrface 
of  the  land. 
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We  are  thus  brought  to  the  final  question  in  tlie  case  that  it 
is  necessary  to  consider;  and  that  is,  what  injury  has  the  plain- 
tiff suffered  from  the  defendant's  acts  in  reference  to  the  water  ? 
None  of  it  reaches  tlie  surface  of  the  land,  and  the  whole  sub- 
stratum of  rock  is  burdened  with  a  servitude  for  ditches,  drains 
and  tunnels. 

There  is  no  finding  of  any  injury,  and  no  proof  of  any,  so  far 
as  I  am  able  to  find.  But  from  the  opinion  of  the  learned 
referee,  it  appears  that  the  injury  is  one  anticipated,  rather 
than  sustained. 

*  It  would  not  be  fair  or  proper  to  call  it  a  threatened  injury^ 
as  that  could  not  be  said  where  the  means  employed  to  remove 
the  water  are  more  than  adequate  and  had  never  failed. 

But  it  is  said  that  if  the  pumps  should  break  down,  or  a 
strike  occur,  tlie  pmnping  would  stop  and  the  mine  be  flooded. 
Such  remote  possibilities,  which  properly  belong  to  the  cate- 
gory of  accidents,  are  hardly  sufficient  to  be  made  the  basis  of 
an  application  for  the  exercise  of  the  great  power  of  a  court  of 
equity. 

"  Injury,  material  and  actual,  not  fanciful  or  theoretical  or 
merely  possible,  must  be  shown  as  the  necessary  or  probable 
result  of  the  action  sought  to  be  restrained."  (  People  v.  Canal 
Board,  55  N.  Y.  390-397.) 

We  are  of  the  opinion,  therefore,  that  in  all  that  defendant 
did  in  reference  to  the  water,  it  was  witliin  its  strict  legal 
rights,  and  that  plaintiff  has  shown  no  injury. 

This  right  of  drainage  was  one  that  defendant  was  entitled 
to  use  for  the  purpose  of  mining  its  coal  on  the  adjoining  lands. 
Assume  its  exercise  must  be  limited  to  that  which  is  neces- 
sary to  mine  the  coal,  there  is  no  proof  that  any  tunnels  or 
underground  channels  had  been  constructed  connecting  the 
plaintiff's  land  with  the  adjoining  property,  except'  such  as 
were  constructed  in  the  ordinary  course  of  mining,  and  through 
the  coal.     The  heading  from  the  Mar\4n  shaft  to  the  Leggett 
Creek  shaft  was  primarily  built  to  afford  a  second  opening  for 
the  mine,  as  required  by  a  statute  of  Peniisylvania,  passed  iiL 
1870. 
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It  was  proper  to  unite  tlie  two  shafts  for  the  purpose  of 
^complying  with  that  law,  and  there  is  no  force  in  the  argument 
tliat  the  second  opening  should  have  been  made  on  the  plain- 
tiff's land.  Tlie  defendant  had  the  right  to  unite  its  workings 
on  all  the  properties  into  one  mine,  and  there  is  no  construction 
of  the  contract  possible  which  would  prevent  it  from  so  doing, 
-or  from  utilizing  the  other  shafts  for  additional  openings  to 
.the  Genet  property. 

It  had  also  the  right  to  mine  the  coal  on  any  of  their  lands 
at  any  point  most  advantageous  to  itself,  and  so  long  as  the 
manner  of  its  working  is  not  improper  or  unworkmanlike  and 
does  no  injury  to  plaintiff's  rights,  and  its  obligations  towards 
the  plaintiff  are  fulfilled,  there  is  no  cause  for  complaint,  and 
there  can  be  no  interference  with  defendant  in  its  mining 
operations. 

We  are  of  the  opinion  that  the  evidence  does  not  disclose 
any  violation  of  plaintiff's  rights  by  defendant,  or  that  it  ha?, 
in  its  mining  operations,  passed  beyond  the  proper  exercii« 
and  enjoyment  of  any  of  the  privileges  granted  to  it  by  the 
contract. 

Testing  tlxis  contract  from  the  standpoint  of  the  trial,  many 
of  its  provisions  appear  to  be  burdensome  to  the  plaintiff,  but 
we  cannot  say  that  they  were  so  at  the  time  of  its  execution. 
It  appears  to  have  been  fully  understood  and  intelligently 
entered  into,  aud  the  rights  granted  imder  it  are  vested  and 
cannot  now  be  disturbed. 

Our  opinion  is  that  the  judgment  granted  by  the  referee 
upon  the  second  cause  of  action  cannot  be  sustained,  and  as  a 
new  trial  would  be  of  no  avail,  it  must  be  reversed  and  the 
<5omplaint  dismissed,  while  the  judgment,  from  which  the 
plaintiff  appealed,  is  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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Adam  Lamb,  Kespondfent,  v,  Michael  Connolly,  Appellant. 
The  Same,  Kespondent,  v.  AVilliam  Lancy,  Appellant. 

The  act  of  1883  (Chap.  114,  Laws  of  1888),  which  provides  for  the  settle- 
ment and  collection  of  arrearages  of  unpaid  taxes  in  the  city  of  Brook- 
lyn, does  not  provide  for  any  apportionment  violative  of  any  constitu- 
tional right,  as  its  object  was  not  to  make  original  assessments,  but  to 
provide  for  the  adjustment  of  those  previously  made  or  attempted  to 
be  made,  and  under  it  the  board  of  assessors  could  levy  no  new  taxes, 
but  simply  adjust,  upon  a  fair  basis,  those  already  made. 

It  was  within  the  legislative  authority  to  confer  this  power  upon  said 
board,  and  the  power  and  the  manner  of  its  exercise  are  effectually  con 
ferred  by  the  act. 

While  a  notice  to  property  owners  of  the  adjustments  made,  was  necessary, 
the  kind  of  notice  and  the  mode  of  giving  it  were  matters  of  legislative 
discretion,  and  a  sufficient  notice  is  prescribed  in  the  act. 

JSiuart  v.  Palmer  (74  N.  Y.  183);  Eaton  v.  Eeed  (MS.  Op.  IMason,  J.,  Ct. 
Appeals),  distinguished! 

In  an  action  of  ejectment  brought  by  a  purchaser  of  a  lot  sold  for  non- 
payment of  taxes,  etc.,  as  adjusted  under  said  act,  it  appeared  that 
there  was  in  arrear  charges  for  water-rates  amounting  to  about  $20. 
It  was  claimed  by  plaintiff  that  the  water-rates  were  invalid  as  liens 
upon  the  land,  for  the  reason  that  plaintiff's  lot  was  vacant,  and  that 
the  provision  of  the  statute  providing  for  such  liens  upon  vacant  lots 
(§  24,  chap..  396,  Laws  of  1859)  was  void.  It  appeared  also  that  the 
amount  in  arrear  was  reduced  by  the  board  more  than  the  amount 
of  the  water-rates.  Held,  that  the  question  raised  was  not  available 
to  defendant;  that  in  view  of  the  presumption  given  by  the  statute 
that  the  purchaser  took  a  good  title  by  his  deed,  it  could  not  be  assumed 
without  evidence  to  that  effect  that  the  reduced  sum  embraced  any 
amount  of  water-rates. 

(Argued  October  24,  1890;  decided  December  2,  1890.) 

Appeal  from  judgments  of  tlie  General  Term  of  the 
City  Court  of  Brooklyn,  entered  upon  orders  made  May  22, 
1888,  which  aflSrmed  judgments  in  favor  of  plaintiff  entered 
upon  decisions  of  the  court  on  trial  without  a  jury. 

The  nature  of  the  actions  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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W.  F.  Osborn  tor  appellant.  Cliapter  114  of  the  Laws  of 
1883  is  unconstitutional,  for  the  reason  that  it  does  not  pro- 
vide for  any  apportionment  of  the  taxes,  assessments  or  water- 
rates  to  be  levied  thereunder.  {Stuart  v.  Palmer^  74  N.  Y. 
183,  188,  189;  Spencer  v.  Merchant,  100  id.  585;  125  U. 
S.  345.)  Under  the  provisions  of  said  act  the  assessor's  notice 
to  ownei-8  in  arrears,  provided  for  by  the  first  section  of  said 
act,  should  have  designated  the  property  intended  to  be 
affected  thereby  by  its  block  and  lot  number  on  the  asset«- 
ment  map  of  the  ward  in  which  the  property  deemed  to  1)8 
in  arrears  was  located.  (Laws  of  1883,  chap.  114,  §§  1-3.) 
If,  however,  the  notice  of  the  board  of  assessors  to  owners  in 
arrears  is  held  to  be  a  full,  or  substantial  compliance  with  the 
act,  then  the  law  is  unconstitutional,  under  the  Constitution 
of  the  United  States  and  of  the  state  of  New  York,  becaiu« 
it  is  an  attempt  to  charge,  or  take  property,  and  to  deprive 
the  plaintiff  ot  property,  without  due  process  of  law.  {East- 
man V.  LiUh,  5  N.  IL  290 ;  4  Pet  350  ;  Cooley  on  Const 
Lim.  432  ;  Dartmouth  College  v.  Woodxcard,  4  Wheat  519  ; 
Browell  v.  Coleman,  11  Mun.  78  ;  Sharpe  v.  Johnson^  4 
Hill,  92,  93  ;  Brevoort  v.  City  of  BrooUyn,  89  N.  Y.  12S ; 
Remsen  v.  Wheeler,  105  id.  573.) 

John  T,  Barnard  for  respondent.  Chapter  114  of  the 
Laws  of  1883,  is  constitutional.  {People  exrel.  v.  Mayor,  etc, 
4  N.  Y.  49 ;  Town  of  G-uilford  v.  Bd.  of  Suprs,,  13  id.  143 ; 
Brewster  v.  City  of  Syracuse,  19  id.  116;  Howell  v.  City  of 
Buffalo,  37  id.  207.)  It  was  not  necessary  for  the  board  of 
assessors  to  give  notice  to  any  designated  person  or  persoiB 
other  than  such  as  owned  land  or  had  an  interest  in  land  in 
arrears  for  taxes.  {Stuart  v.  'Palmer,  74  N.  Y.  183.)  Tlie 
legislature  has  power  to  provide  that  the  whole  or  any  portion 
of  lands  may  be  sold  in  fee  or  otherwise  for  taxes  or  other 
charges  made  upon  such  lands  by  the  laws  of  the  state.  {In 
re  Trustees,  etc,  31  Js .  Y.  574 ;  Cohnan  v.  SJuittuck,  62  id.  348.) 

Bradley,  J.  The  actions  are  ejectment,  brought  to  recover 
the  possession  of  cei-tain  lands  in  the  city  of  Brooklyn,  which 
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Lad  been  sold  pursuant  to  the  provisions  of  chapter  114,  Laws 
of  1883,  concerning  the  settlement  and  collection  of  arrearages 
of  unpaid  taxes,  etc.,  in  that  city,  and  purchased  bj  the  plaintiff. 
And  against  the  recovery  it  is  contended  that  such  statute  is 
unconstitutional  for  the  reason  that  it  failed  to  provide  for 
any  apportionment  of  the  taxes,  assessments  or  water-rates  to  be 
levied,  or  for  any  sufficient  notice  to  tlie  owners  of  the  prop- 
erty to  be  affected  by  the  proceedings  taken  under  it.  The 
object  and  effect  of  the  act  of  1883  was  not  to  make  original 
assessments,  but  to  provide  for  the  adjustment  of  those  which 
had  been  made  or  attempted  to  be  made  prior  to  July  1, 1882, 
and  remained  unpaid  and  in  arrears.  They  had  accumulated 
to  an  amount  exceeding  ten  millions  of  dollars,  and  the  validity 
of  some  of  them  had  been  questioned.  The  purpose  of  the 
act  was  to  determine  as  to  each  parcel  of  land  so  affected,  how 
much  of  such  "  arrearages  ought  in  the  way  of  tax,  assessments 
and  water-rates  in  fairness  and  justice  "  to  be  assessed,  charged 
and  collected  from  the  land,  without  regard  to  any  supposed 
want  of  jurisdiction,  irregularity,  or  defect  in  any  of  the 
proceedings  had  for  the  levying  or  confirming  any  of 
the  assessments  or  water-rates  in  arrears.  And  with  that 
view  the  board  of  assessors  of  tlie  city  were  directed  j:o, 
within  thirty  days  after  the  passage  of  the  act,  publish  in 
the  manner  provided  a  general  notice  requiring  the  owners 
of  all  land  in  the  city  affected  by  any  arrearage  of  taxes, 
assessments  or  Avater-rates,  and  all  other  persons  having 
any  interest  in  or  lien  upon  such  lands,  to  present  in  writing 
to  the  board  within  ninety  days  after  the  passage  of  the  act 
their  objections  to  any  such  tax,  assessment  or  water-rate  why 
such  arrearages  should  be  reduced  or  any  part  of  them  remit- 
ted. And  whoever  should  so  f  uniish  and  serve  such  statement 
and  objection,  if  he  demanded  a  hearing  in  a  notice  indorsed 
upon  such  statement  designating  the  name  and  place  of  business 
or  residence  of  a  person  upon  whom  notice  might  be  served, 
should  be  heard  before  the  board,  and  for  that  puq^ose  have 
notice  of  hearing,  to  be  served  in  the  manner  directed.  It 
was  also  provided  that  the  board  should  keep  a  record  of  its 


534  Lamb  v.  Connolly.  [Dec..>^ 

Opinion  of  the  Court,  per  Bradley,  J. 

'. «. 

proceedings,  in  which  should  be  entered  its  determination  as 
to  tlie  amount  to  be  charged  and  assessed  upon  each  parcel  of 
land,  designating  the  same  by  the  block  and  lot  numbers  on 
the  assessment  maps  in  the  office  of  the  assessors,  and  certify 
the  amount  to  the  registrar  of  arrears  and  to  the  comptroller 
of  the  city,  and  that  such  determination  should  be  conclusive ; 
and  the  amount  so  determined  in  each  case  and  certified  should 
thereupon  become  and  be  a  valid  tax,  assessment  and  lien  upon 
the  lands  so  designated  in  lieu  of  all  outstanding  claims  of  the 
city  for  arrearages  of  taxes,  assessments  or  water-rates  levied  or 
confirmed  or  attempted  to  be  levied  or  confirmed  prior  to  July 
1,  1882.  There  was  a  further  provision  for  the  collection  by 
the  registrar  of  arrears  of  the  amount  of  the  tax,  assessment 
and  lien,  although  he  was  not  required  to  make  any  demand 
of  payment ;  but  if  unpaid  within  twelve  months  from  the 
time  of  filing  such  certificate,  he  should  sell  the  land  at  pnblie 
auction,  after  publishing  as  directed,  an  advertisement  of  the 
sale,  in  which  should  be  included  "  a  designation  of  the  time 
and  place  of  sale  and  of  the  ward  or  wards  in  which  the  prop- 
erty then  and  there  to  be  sold  is  situated,  and  shall  state  that 
further  particulars  of  the  property  to  be  sold  may  be  obtained 
at  the  said  registrar's  office,  and  it  shall  not  be  necessary  iii  said 
advertisement  to  include  any  further  particulars  of  the  prop- 
erty to  be  sold."  And  from  and  after  the  first  publication  of 
the  advertisement  it  was  made  the  duty  of  the  registrar  to 
deliver  to  any  applicant  at  his  office  a  list  of  all  the  parcels 
of  land  intended  to  be  included  in  the  sale  so  advertised. 
On  the  receipt  by  him  of  the  purchase-money  on  any  sale 
made  by  him,  the  registrar  was  directed  to  deliver  to  the 
purchaser  a  certificate  of  sale;  and  after  the  expiration 
of  one  year  from  the  time  of  the  service  of  notice  of  sale  by 
the  purchaser  in  the  manner  provided,  upon  any  person 
having  an  estate  in  or  any  mortgage  of  the  land  so  sold,  whose 
estate  or  lien  appeared  of  record,  unless  in  the  meantime 
redeemed,  he  should  execute  and  deliver  to  the  purchaser  a 
deed  of  the  lands,  who  should  thereby  take  title  in  fee  simple 
absolute,  of  which  the  deed  should  be  presumptive  evidence. 
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The  plaintijBf,  as  purchaser  of  the  premises  in  question,  had 
the  relation  to  them  given  by  snch  a  deed  made  to  him.  Tlie 
apportionment  was  made  pursuant  to  other  statutes  existing' 
in  the  period  of  nearly  twenty  years  in  which  the  assessments 
were  mada  And  the  irregularity  to  which  our  attention  has 
been  called,  and  so  far  as  it  appears  by  the  judicial  history  on 
tlie  subject,  was  in  the  defective  verification  of  the  assessment- 
rolls  by  the  affidavits  of  the  assessors.  It  was  finally  deter- 
mined in  1882  that  such  defective  verification  rendered  the 
assessments  invalid  {Brevoort  v.  City  of  Brooklyn^  89  N.  Y. 
128) ;  and  following  it  in  June  of  that  year,  an  act  was 
passed  to  confinn  and  legalize  taxes  levied  or  attempted  to  be 
levied  since  the  year  1801,  and  the  validity  of  which  was. 
affected  by  such  defect.  (Laws  of  1882,  chap.  3G3.)  The 
act  was  effectual  for  such  purpose,  and  the  taxes  and  assess- 
ments thus  defectively  levied  were  legalized.  (/;^  re  Clemtmtl 
V.  Jackson,  92  N.  Y.  291.)  And  the  act  of  1883  was  passed 
to  fully  accomplish  it  without  unnecessary  prejudice  to  the 
owners  of  property  upon  whicli  those  in  arrears  had  been 
levied  legally  or  otherwise  prior  to  July  1,  1S82.  Under  it 
the  board  of  assessors  could  levy  no  new  taxes,  nor  could 
they'increase  the  amount  of  those  so  levied.  The  purpose  in 
view  was  to  reduce  them  in  cases  w'here  in  "  fairness  and 
justice "  the  proper  adjustment  required  it.  And  it  may  be 
assumed  that  many  had  paid  the  taxes  upon  their  property^ 
levied  during  the  time  that  those  in  arrear  had  accrued.. 
That  it  was  within  the  legislative  authority  to  devolve  upon 
the  board  of  assessors  the  power  given  them  by  the  act  of 
1883 ;  and  that  the  board  might  lawd:"ully  exercise  it  has  been 
held  in  TyrM  v.  Whcehr  (83  X.  Y.  S.  K.  404 ;  25  K  E.. 
Rep.  329).  It  is  not  seen  that  there  was  any  apportionment 
provided  for  in  the  act  violative  of  any  constitutional  right. 
It  was  not  within  its  contemplation  or  purpose  to  levy  taxes 
for  city  charges  upon  a  ]>ortion  only,  or  less  than  the  whole, 
of  the  taxable  property  in  the  city,  nor  was  sudi  its  legitimate 
effect  But  by  it  provision  was  made- to  deal  with  and  adjust, 
upon  a  fair  basis  for  collection,  taxes  in  arrear  only.     Those 
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assessed  and  levied  upon  other  lands  during  the  period  referred 
t:)  had  been  paid.  The  burden  of  the  taxes  so  in  arrear  wae 
thus  properly  as  well  as  equitably  upon  the  property  wliich 
had  escaped  the  payment  of  those  before  then  le^'ied  and 
attempted  to  be  levied  upon  it.  This  was  within  the  taxing 
power  of  the  state.  And  no  good  reason  appears  why  it  and 
the  manner  of  its  exercise  were  ngt  effectually  conferred  on 
the  municipal  corporation.  {Howell  v.  Citij  of  Buffalo^  Z1 
N.  Y.  267  ;  Pe<)pl4^,  ex  veh  Griffin  v.  Mayor,  etc.,  4  id.  419; 
Brewster  v.  City  of  Syracuse,  19  id.  110  ;  Spe?icer  v.  Jfer- 
chant,  100  id.  585 ;  125  U.  S.  345.) 

The  preliminary  notice  given  by  the  board  of  assessors  was 
in  compliance  with  the  provision  of  the  statute  before  men- 
tioned on  the  subject  It  called  attention  to  the  lands  in  the 
city  affected  by  arrearages  of  taxes,  assessments  and  water- 
rates,  and  called  upon  the  owners  and  all  persons  having  any 
interest  in  or  liens  upon  them  to  make  their  objections  to 
any  taxes,  etc.,  so  in  arrears.  It  also  referred  to  the  act 
under  which  the  proceedings  were  taken,  by  the  provision  of 
which  such  owners  and  persons  so  interested  were  given  an 
opportunity  to  be  heard  upon  the  subject.  And  in  the  act 
was  defined  what  were  taxes,  assessments  and  water-rates  in 
arrears.  That  was  a  notice  to  all  persons  who  were  brought 
within  it  by  the  statute.  They  were  those  who  owned  and  had 
such  interest  in  any  portion  of  the  lands  designated  in  a  par- 
ticular manner  as  a  class.  There  was,  therefore,  not  a  want  of 
notice.  And  the  kind  of  notice  and  the  mode  of  giving  it 
were  a  matter  of  legislative  judgment  and  direction.  AVhile  a 
notice  may  have  been  essential  to  the  validity  of  the  proceed- 
ings, it  cannot  be  said  that  the  legislature  failed  to  prescriln? 
a  sufficient  notice.  The  difficulty  in  Stuart  v.  Palmer  (74 
N.  Y.  183)  was  that  no  notice  of  the  assessment  was  pn> 
vided  for,  and  the  owner  of  the  proj^erty  was  given  no  oppor- 
tunity to  be  .heard ;  and  the  execution  of  the  statute  would 
have  resulted  in  the  taking  of  property  without  due  pro- 
cess of  law.  But  it  was  there  held  that  tlie  legislature  might 
prescribe  the'  kind  of  notice  and  the  mode  of  giving  it.     In 
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Eaioii  V.  Reed  (MS.  opinion  of  Mason,  J.,  Court  of  Appeals) 
there  was  not  only  practically  no  notice,  but  that  given  was 
not  such  as  the  statute  required.  And  the  contention  to 
the'  latter  eifect  in  the  present  case  is  founded  upon  the  fol- 
lowing provision  of  section  three :  "  It  shall  not  be  necf^ssary 
ill  the  said  list,  nor  in  the  certificate  of  the  said  board  of 
assessors  hereinbefore  mentioned,  nor  in  any  notice  required 
to  be  given  or  published  by  any  of  the  provisions  of  tliis  act, 
to  state  the  name  of  the  owner  of  the  premises  affected,  nor 
describe  the  premises  affected  otherwise  than  by  the  said  block 
and  lot  number  on  the  map  of  the  ward."  The  list  there 
referred  to  is  that  before  mentioned,  and  the  certificate  is  that 
A^'hich  the  board  of  assessors  were  required  to  furnish  to  the 
registrar  of  arrears  of  the  amount  of  the  tax,  assessment  and 
lien  as  detennined  by  them  in  respect  to  and  charged  upon 
each  and  every  parcel  of  land  so  affected.  These  are  men- 
tioned in  the  same  section  as  and  preceding  the  provisions  just 
quoted.  There  is  no  question  about  the  designation  in  such 
list  9,nd  certificate  of  the  block  and  lot  number  of  each  parcel 
of  land  included  in  them.  And  while  they  might,  with  much 
propriety,  be  embraced  in  such  preliminary  notice,  the  statute 
does  not,  in  terms  or  by  reasonable  construction,  require  it. 
The  notice  as  prescribed  by  tlie  statute  is  a  "  general "  one  to 
all  owners,  and  others  having  any  interest  in  or  lien  upon  lands 
in  the  city  affected  by  any  arrearages  of  taxes,  etc.  And  this 
provision  of  the  statute  relating  to  that  notice  seems  to  be 
complete  in  respect  to  what  is  essentially  included  in  it,  and 
the  other  provision  relating  to  the  use  of  the  name  of  the 
owner  or  the  block  and  lot  number  of  premises  affected,  is  not 
a  requirement  applicable  to  such  notice.  In  the  present  case 
the  notice  of  the  board  of  assessors,  as  ftquired  by  tlie  statute 
and  given,  did  designate  in  a  manner  the  lands  so  affected. 
By  it  the  assessoi-s  acquired  jurisdiction  of  the  proceedings. 
And  in  the  registrar's  advertisement  of  sale  designating  the 
ward  or  wards  in  which  it  was  situated,  the  persons  interested 
were  advised  where  they  could  obtain  the  particulars  of  the 
property  to  be  sold.  And  all  persons  having  an  estate  or 
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mortgage  appearing  of  record  in  or  upon  the  land  sold,  were 
entitled  to  notice  of  the  sale,  and  a  year  to  redeem  before  a 
deed  cotdd  be  taken  by  the  purchaser.  There  seems  to  be  no 
defect  in  the  provisions  of  the  act  of  1883,  nor  any  want  of 
observance  of  them  in  the  proceedings  had,  which  resulted  in 
the  sale  of  the  land  in  question,  essential  to  the  validity  of  the 
deed  given  by  the  registrar  of  arrears  to  the  plaintiff. 

In  the  ConnoUy  case  there  were  in  arrear,  aside  from  taxes 
and  assessments,  as  such,  charges  for  water-rates  amounting  to 
less  than  twenty  dollars,  and  the  point  is  made  that  those 
water-rates  were  invalid  as  liens  upon  the  property,  for  the 
reason  that  the  statute  providing  for  assessment  of  such  rates 
upon  vacant  lots  is  void,  as  it  gives  the  owaier  of  the  premises 
no  opportunity  to  be  heard  upon  the  subject.  (Laws  of  1859, 
ch.  396,  §  24.)  It  waa  so  held  in  liemsen  v.  ^MleeIer  (105 
X.  Y.  573).  Without  considering  whether  this  property  may 
or  not  be  treated  as  then  vacant,  and  tJie  effect  upon  it  if  not 
so,  we  think  the  question  raised  is  not  available  to  the  defend- 
ant upon  the  facts  presented  by  the  record  before  us.  The 
taxes,  assessments  and  water-rates  in  arrear  in  this  case 
amounted  together  to  $771.43,  and  by  the  action  and  deter- 
mination of  the  board  of  assessors  there  was  of  that  amount 
cancelled  or  taken  from  it  8403.43,  leaving  as  the  amount  for 
collection  S368.  In  view  of  the  presumption  given  by  the 
statute  that  the  purchaser  took  a  good  title  by  the  deed  to 
him,  it  cannot  be  assumed  without  evidence  to  that  effect  tliat 
such  reduced  sum  embraced  any  amount  of  water-rates.  And 
no  such  fact  was  found  l)y  the  trial  court,  nor  was  there  any 
request  to  specifically  so  iind.  Xor  is  the  question  raised  by 
any  exception  otherwise  tlian  in  its  bearing  upon  the  constitu- 
tional validity  of  the  act  of  1883  as  a  whole.  That  view  is 
not  supported. 

No  other  question  requires  consideration* 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed.. 
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Jennie  V.  Bunnell,  Appellant,  v.  Isaac  Stern  et  al., 
Respondents. 

In  an  action  to  recover  for  the  loss  of  a  cloak  and  other  articles  left  in 
defendants'  care,  it  appeared  that  defendants  were  the  proprietors  of  a 
retail  store  in  which  there  was  a  department  for  the  sale  of  ready-made 
cloaks,  which  was  provided  with  mirrors  for  the  use  of  customers  in 
trying  them  on.  Plaintiff  took  off  her  cloak  &m\  there  being  no  other 
place  to  put  it,  laid  it  on  a  counter  directly  in  front  of  a  clerk  and  near 
a  mirror  in  front  of  which  the  clerk,  who  was  waiting  upon  her,  stood 
with  one  of  defendants'  cloaks  to  have  her  try  it  on,  which  she  did. 
She  did  not  ask  and  was  not  told  where  to  put  her  cloak;  the  clerk 
who  was  waiting  upon  her,  and  the  one  at  the  counter  observed  her  as 
she  laid  it  down,  but  neither  said  anything.  After  trying  on  the  cloak, 
plaintiff  went  to  get  her  own,  but  it  could  not  be  found,  although  careful 
search  was  made  for  it.  It  appeared  that  no  instructions  had  been 
given  by  defendants  to  tlieir  clerks  as  to  the  disposition  of  garments 
removed  by  customers  in  order  to  try  on  those  offered  for  sale.  JIdd, 
that  defendants,  as  voluntary  custodians  for  profit  to  themselves,  were 
bound  to  use  some  care  for  plaintiff's  property,  which  she  had  laid  aside, 
by  their  implied  invitation;  that  the  evidence  showed  an  omission  to 
exercise  this  care,  and  so^  that  they  were  properly  held  liable. 

CarpenUr  v.  Tai/l&r  (1  Hilt.  193);  Bea  v.  Simmons  (141  Mass.  561);  Whitney 
V.  Pullman  Palace  Car  Co.  (9  N.  E.  Rep.  619),  distinguished. 

(Argued  October  24,  1890;  decided  December  2,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Conrt  of 
Common  Pleas  of  the  city  and  connty  of  New  York,  made 
Jannary  3,  1888,  which  reversed  a  judgment  of  the  District 
Court  of  said  city  in  favor  of  plaintiif  and  ordered  a  new 
trial. 

The  complaint  as  indorsed  npon  tlie  summons  is  as  follows, 
viz, :  "  Damages  by  reason  of  negligence  of  defendants,"  but, 
as  elsewhere  stated  in  the  appeal  book,  it  was  in  these  words : 
"  Loss  of  a  cloak  and  other  articles  left  in  the  care  of  defend- 
ants while  the  plaintiff  was  being  fitted  to  a  wrap."  The 
answer  was  a  general  denial. 

The  justice,  before  whom  the  cause  was  tried  without  a  jury, 
rendered  a  judgment  in  favor  of  the  plpintiff  for  ^50  and  costs. 
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Upon  appeal  to  the  General  Term,  tliis  judgment  was  at  first 
affirmed,  but  after  a  reargument,  it  was  reversed  and  leave 
given  to  appeal  to  this  court. 

The  facts,  so  far  as  material,  ai-e  stated  in  the  opinion. 

Z.  JB.  Bunrull  for  appellant.  The  transaction  which  took 
place  between  the  parties  partook  somewhat  of  a  species  of 
bailment  contained  in  the  familiar  expression  do  ut  (hs, 
(Joites  on  Bailments,  49  ;  McCoUina  v.  Heed,  16  Wkly.  Note6y 
287 ;  Gardner  v.  I\  P.  C.  Co.,  14  id.  17.) 

Adolph  L,  Sanger  for  respondents.  The  cloak  was  not 
delivered  to  or  accepted  by  tlie  defendants  or  their  clerks ; 
there  being  no  delivery  there  was  no  depositinn,  (Schouler 
on  Bail.  4,  40  ;  Story  on  Bail.  §§  44,  59,  60,  156,  157 ;  Leih^ 
hridge  v.  Ph!llq)8,  2  Stark.  544;  MerAam  v.  R.^li.  Co,,  2n 
Conn.  354;  Pars,  on  Cont  180;  Tower  v.  U.  li.  It  Co.,  7 
Hill,  47 ;  Carpenter  v.  Taylo7\  1  Ililt  193 ;  F,  N.  Bank  v. 
O.  N,  Bank,  60  K  Y.  278.)  Conceding,  for  the  sake  of 
argument,  that  there  was  a  gratuitous  deposit  in  the  case  at 
bar,  appellant  has  proved  no  negligence  on  respondents'  part, 
w^liich  is  essential  to  a  recovery  l)y  the  appellant.  {£dson  v. 
Weston,  7  Cow%  278 ;  T,  Co.  v.  Mungor,  5  Den.  267;  Lainh 
V.  C  &  A.  Co.,  46  N.  Y.  279;  Edwards  on  Bail.  §^  6,  43; 
Story  on  Bail.  §§  68-72 ;  IlilUs  v.  E.  R.  Co.,  3  X.  W.  Eep. 
643;  F.  N.  Bank  v.  0.  N.  Bank,  60  K  Y.  278,  295; 
Beardnley  v.  liichardson,  11  Wend.  25;  Wltitney  v.  P,  C. 
Co.,  9  N.  E.  Kep.  619;  Jackson  v.  E!g?unie,  10  K  Y.  S.  R 
359  ;  Pea  v.  Simmons,  6  N.  E.  Rep.  699.)  Even  if  respond- 
ents' clerks  had  assumed  the  custody  of  appellant's  ganuent, 
and  thus  assumed  the  duties  of  a  gratuitous  depositary,  these 
respondents  would  not  have  been  liable,  as  the  act  would  not 
have  been  binding,  not  being  within  the  scope  of  the  clerk's 
authority  or  duties  of  emjJoyment.  (Schouler  on  Bail 
§  51 ;  Story  on  Agency,  §§  74,  75,  239 ;  2  Kent's  Comm. 
612  ;  Story  on  Bail.  §§  55,  60 ;  Foster  v.  E.  Bank,  17  Mass. 
498.) 
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Vann,  J.  Tlie  defendants  are  the  proprietors  of  a  retail 
store  on  Twenty-third  street  in  the  city  of  New  York,  wliich 
has  a  department  for  tlie  sale  of  rea^y-niade  cloaks.  On  the 
19th  of  April,  1887,  the  plaintiff  went  to  their  store  to  pur- 
chase a  wrap,  and,  entering  the  cloak  department  and  making 
known  her  business,  was  conducted  by  one  of  the  salefc women  to 
a  p^ace  where  there  were  two  chaii's  near  a  mirror.  She  sat 
down  on  one  of  the  chairs  while  the  clerk  brought  her  several 
garments  to  examine,  and,  after  looking  them  over  for  ten  or 
fifteen  minutes,  she  selected  one  to  try  on  and  went  to  the 
flnirror  for  that  purpose.  A  large  window  was  open  near  by^ 
and  she  complained  of  the  draught,  whereupon  the  clerk  con- 
ducted her  through  a  passage-way  formed  by  iron  frames,  on 
which  wraps  were  hung,  to  another  compartment  about 
twenty-five  feet  distant,  where  there  was  a  mirror  but  no 
chairs.  The  cl»k  carried  the  new  cloak,  and  stood  in  front 
of  the  mirror  waiting  for  the  plaintiff  to  put  it  on.  The 
plaintiff  carried  her  own  cloak,  which  she  had  removed  in 
orSer  to  try  on  the  nthf^r^  to  thft  p1a(>e  where  the  clerk  stood^ 
and  laid  it  on  a  counter  about  eight  feet  from  tlie  mirror^ 
directly  in  front  of  another  clerk  who  8tood_bp>iiT^^  wQifin^ 
upon  a  customer.  _^  She  did  not  askj  and  was  not  told,  whfirp>. 
to  put  her  cloak^  buf.  the  fialftswoman  who  was  waiting  upon 
her,  as  well  as  the  clerk  behind  the  counter,  observed  her  as 
she  thus  laid  it  down,  but  neither  said  anything.  There  was  no 
oth^r  place  to  put  the  cloak.  The  plaintiff,  after  spending 
four  or  five  minutes  in  trying  on  the  garment,  said  that  slie 
would  take  it,  and  at  once  went  to  get  her  oloak,  but  it  could 
not  be  found,  although  a  careful  search  was  made  for  it.  Only 
one  other  customer  was  in  either  of  the  compartments  while 
the  plaintiff  was  in  the  store. 

There  was  a  floor-walker.in  the  cloak  department  w^ho  had 
the  same  authority  there  a.s  one  of  the  defendants.  It  was 
his  duty  to  supervise  the  exhibition  of  goods  by  employes :  to 
see  that  things  were  in  tlieir  places ;  that  the  clerks  attended 
to  their  duties  ;  that  nothing  was  tiiken  away  without  authority, 
and  that  customers  received  proper  attention.    He  saw  nothing 
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that  transpired  on  this  occasion,  as  lie  was  in  another  room, 
but  for  wliat  pur23ose  does  not  appear.  Two  other  floor- 
walkers were  employed  on  that  floor,  and  there  was  a  detective 
on  duty  in  the  store,  but  no  evidence  was  given  as  to  their 
whereabouts  when  the  plaintiff  lost  her  cloak.  One  of  the 
floor- walkers,  when  asked  w-hat  arrangements  were  made  for 
the  protection  of  cloaks  taken  oil  by  customers  in  order  to  try 
on  others,  answ^ered  that  they  "leave  their  garments  on 
chairs." 

The  clerk  ^1^^  ^flifArL-j^ppn  th^  plaintifl^  ^i^tified  that  cus- 
tomers,  under  such  circumstances^  placed  their  cloaks  on  chairs 

and  where  it  was  mpfit  Pi^nvAnw^nf  -fr^r  fhi^riyar^^  fl^flf,  p^^p  pai/^ 

Tift^nttftntion  to  gnrrnPT^fe  r?mQv^d  in  order  to  try  on  others, 

No  notice  was  given  to  the  plaintiff  either  directly  or 
indirectly  as  to  where  slie  should  put  her  cloak  and  no  instruc- 
tions had  been  given  by  the  defendants  to  their  derks  as  to 
the  disposition  of  gannents  removed  by  customers  in  order  to 
try  on  those  offered  for  sale.  These  facts  were  either  expressly 
sworn  to  and  not  denied,  or  are  permissible  inferences  which 
the  trial  justice,  sitting  without  a  jury,  is  presumed  to  have 
drawn  from  the  evidence.  The  question  is  thus  presented 
whether  the  defendants  owed  any  duty  to  the  plaintiff,  which 
they  omitted  to  discharge  to  her  injury. 

The  defendants  kept  a  store  and  thus  invited  the  public  to 
come  there  and  trade.  Jn  one  of  its  departments  they  kept 
ready-made  cloaks  for  sale  and  provided  mirrors  for  the  use  of 
customers  in  trying  them  on,  and  clerks  to  aid  in  the  process. 
They  thus  invited  each^lady  who  came  there  to  buy  a  cloak. 
to  remove  the_one  she  had  ^"  fi^^^  ^^y  ^"  ^^^fi  pup  thftt  tlify 
wisliedher  to  purchase^  because  the  invitation  to  do  a  given 
act  extends  by  implication  to  whatever  is  known  to  l)e  neces- 
'sary  in  order  to  do  that  act.  It  is  not  perceived  that  under  the 
circumstances  disclosed  by  the  evidence,  the  obligation  of  tlie 
defendant  would  have  been  greater  or  in  any  respect  different 
if  one  of  their  number  had  met  the  plaintiff  on  the  street  and 
had  not  only  expressly  invited  her  to  come  to  the  store  and 
buy  a  cloak,  but  had  also  requested  her  to  take  off  her  wrap 
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and  try  on  the  one  that  he  offered  to  sell  her.  The  clerk  who 
waited  upon  her  stood  in  the  place  of  the  defendants  as  long 
as  she  was  engaged  in  the  line  of  her  duties  and  no  claim  is 
made  that  she  at  any  time  exceeded  her  authority.  Therefore, 
when  she  led  the  way  to  the  second  mirror  and  stood  before 
it  holding  the  new  garment  in  her  hands  in  readiness  to  help 
the  plaintiff  try  it  on,  in  legal  eff.ect  one  of  the  defendants 
stood  there  inviting  her  to  try  it  on,  and  to  lay  aside  her  wrap 
for  that  purpose.  She  accepted  the  invitation  and  removed 
her  wrap,  but  as  she  coiild  not  hold  it  in  her  hands  while  she 
tried  on  the  other,  it  ^Vas  necessary  for  her  to  lay  it  down 
somewhere.  No  place  was  provided  for  that  purpose.  There 
was  not  even  a  chair  in  sight.  She  was  neither  notified  where 
to  put  it,  nor  inf onned  that  she  must  look  out  for  it  as  it  would 
be  at  her  own  risk  whatever  she  did  with  it.  She  put  it  in  th^ 
only  place  that  was  available,  unless  she  threw  it  on  the  floor, 
and  as  she  did  so,  in  contemplation  of  law,  the  defendants 
stood  looking  at  hp.r — JTnflfir  these  circumstances  we  think 
that  it  became  their  duty  to  exercise  some  care  for  the  plain- 
tiff's cloak,  because  she  had  laid  it  aside  on  their  invitation  and 
with  their  knowledge  and,  without  question  or  notice  from 
them,  had  put  it  in  the  only  plftcp  thftf.  pJ2ft_cQuld.  The  con- 
sideration  for  the  implied  contract  imposing  that  duty  resided 
in  the  situation  of  the  plaintiff  and  her  property  for  which  the 
defendants  were  responsible,  and  in  the  chance  of  selling  the 
garment  that  she  had  selected.  It  is  unnecessary  for  us  to 
define  the  degree  of  care  required  by  the  circumstances, 
because  no  care  whatever  was  exercised  by  the  defendants. 
"While  they  created  the  situation  that  required  care,  they  made 
no  pro^dsion  for  it  by  furnishing  a  safe  place  to  deposit  tlie 
property  of  customers,  or  notifying  the  plaintiff  to  look  out 
for  her  cloak  herself,  or  making  rules  for  the  government  of 
their  employes  under  such  circumstances,  or  in  any  other  way. 
Even  the  chairs  on  wliich  customers  were  in  the  habit  of  leav- 
ing their  garments  were  wholly  .wanting,  and  the  floor- walker 
was  absent  without  explanation  as  to  the  reason.  As  the 
defendants  were  bound  to  use  ordinary  care  to  keep  their 
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premises  in  a  safe  coixlition  for  the  access  of  business  visitoi-K 
whether  expressly  or  impliedly  invited   {Cou(jTitry  v.   GMm: 

Woolen  Co.,  56  N.  Y.  124,  126  ;  Beck  v.  CarUr,  68  id.  283 ; 

Welch  V.  McAll'ster,  15  Mo.  App.  492 ;  ^^ave  v.  Flacky  9o 
Ind.  205 ;  Pastene  v.  Adanis,  49  Cal.  87 ;  Learoyd  v.  God- 
frey, 138  Mass.  315),  so  we  think  they  were  bound  to  nse 
some  care  for  the  property  of  the  plaintiff,  properly  broup;hr 
there  and  necessarily  laid_  gi^ide  by  their  implied  invitation  ijL_ 
order  to  attend  to  the  business  in  liand.^  They  omitted  to  do 
that  which  ''  a  reasonable  man,  guided  by  those  considerations 
that  ordinarily  regulate  the  conduct  of  human  affairs"  would 
have  done  under  the  same  circumstances,  and  were  thus  guilty 

of  negligence.  

Our  attention  has  been  called  to  no  authority  directly  in 
point.  The  cases  relied  upon  by  defendants  are  Carpenter  v. 
Taylor  (1  Hilt.  193) ;  Rea  v.  Sbmiwm  (141  Mass.  561) ;  Whit' 
ney  v.  Pullman  Palace  Car  Co.  (9  N".  E.  Rep.  619). 

In  Carpenter  v.  Taylor,  the  plaintiff  entered  the  saloon  of 
a  hotel  to  get  refreshments  between  twelve  and  one  o'clock  at 
night  and  when  he  went  out  the  place  was  being  closed.  He 
left  his  opera-glass  behind,  but  it  did  not  appear  where,  and 
the  next  morning  when  he  called  for  it,  it  could  not  be  found. 
As  it  did  not  appear  that  the  defendant  or  any  of  Ids  servants 
ever  received,  or  even  saw  the  glass,  it  was  properly  held  that 
he  was  not  responsible  for  its  loss. 

While  Pea  v.  Simmons  is  somewhat  analagous  to  the  case 
at  bar  in  its  facts,  the  decision  seems  to  have  j^roceeded  on  a 
question  of  practice.  The  entire  opinion  consists  of  ten  lines 
and  states  that  while  the  case  was  reported  to  the  court  for  its 
opinion  upon  the  question  of  law  involved,  no  specific  ques- 
tions of  law  are  stated  in  the  report  and  none  appear  to  have 
been  raised  at  the  trial.  It  then  states  that  the  decision  of  the 
trial  court  upon  tlie  facts  is  conclusive  and  cites  two  authorities 
which  hold  that  the  facts  found  below  are  not  o2)en  to  review. 
In  WliHjiey  v.  Pullman  Palace  Car  Company,  the  decision 
was  simply  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, while  the  question  whether  there  was  any  evidence 
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of  negligence  on  the  part  of  the  defendant  was  expressly 
reserved. 

We  think  that  the  defendants  as  voluntary  custodians  for 
profit  to  themselves,  were  bound  to  exercise  some  care  over 
the  plaintiff's  cloak,  and  that  on  account  of  their  absolute 
failure  in  this  regard  they  were  properly  held  liable  by  the 
trial  court  for  the  damages  that  she  sustained. 

The  order  of  the  General  Term  sliould  be  reversed  and  the 
judgment  of  the  District  Court  affirmed  with  costs. 

All  concur,  except  Bradley,  J.,  dissenting. 

Order  reversed  and  judgment  affirmed. 


Ephraim  Karelsen  et  al.,  Kespondents,  v.  The  Sun  Fire 
Office  of  London  (Limited),  Appellant. 

It  seems  that  when  a  fire  insurance  company  signs  and  delivers  to  an  insur- 
ance broker  employed  to  procure  insurance,  what  is  known  as  a  "  binding 
slip,"  agreeing  to  make  the  insurance,  the  slip  to  be  binding  until  a 
regular  policy  is  made  out  and  delivered,  the  contract  evidenced  by  the 
slip  is  the  ordinary  policy  issued  by  the  company. 

It  seema,  therefore,  when  such  policy  contains  provisions  authorizing  the 
company  to  terminate  the  insurance  at  any  time  by  giving  notice  to  that 
effect,  and  that  if  any  broker  has  procured  the  policy,  he  shall  be  deemed 
to  be  the  agent  of  the  insured,  notice  of  cancellation  of  the  contract 
given  to  the  broker  before  delivery  of  a  policy  is  effectual. 

Hermann  v.  N.  F.  Ins,  Co,  (100  N.  Y.  411),  distinguished. 

Plaintiffs  were  copartners,  doing  business  under  the  name  of  the  S.  S.  8. 
Co.  In  that  name  they  made  application  to  defendant  for  insurance. 
A  fire  having  destroyed  the  property,  proofs  of  loss  were  made  out  in 
which  the  firm  name  was  used,  and  also  signed  at  the  end  thereof  by  K., 
one  of  the  plaintiffs,  and  underneath  it  his  own  name  with  "Treas." 
added.  K.  also  made  oath  to  the  truth  of  the  statements.  Held,  that, 
in  the  absence  of  any  provision  in  defendant's  policy  requiring  the  names 
of  the  individual  members  of  the  firm  to  be  given,  such  use  of  the  part- 
nership name  was  proper. 

(Argued  October  27,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  March  3,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  material  facte  are  stated 
in  the  opinion. 

£!,  Z.  RU'lvards^  Jt\^  for  appellant.  At  the  time  of  the  fire 
there  existed  between  the  parties  no  contract  of  insurance. 
It  had  been  duly  terminated  by  the  notice  of  cancellation 
given  to  the  brokers  or  agents  of  the  plaintiffs.  (31  N.  Y.  S. 
II.  286 ;  8t<me  v.  F.  Ins.  Co.,  105  K  Y.  643 ;  Armour  v.  T. 
Ins,  Co.,  15  J.  &  S.  352  ;  90  N.  Y.  450 ;  S.  Co.  v.  T.  Ins.  Co.. 
64  id.  85  ;  Grace  v.  A.  C.  Ins.  Co,,  17  Blatchf.  443.)  Errore 
in  the  charge  of  the  court,  even  if  not  excepted  to,  furnish 
ground  for  a  new  trial  {Pettis  v.  Pier,  4  T.  &  C.  690 ;  Co^ 
tello  V.  S.  R.  R.  Co.,  65  Barb.  95, 105  ;  Johnson  v.  McConn^h 
15  Ilun,  293  ;  AcJcart  v.  Lansing,  6  id.  476 ;  Bennett  v.  John- 
son, 2  Lans.  94;  Greene  v.  ^Y^iite,  37  N.  Y.  4<'>5;  Arnold  v. 
Angell,  62  id.  508;  MeeTcer  v.  Wright,  76  id.  272;  Davis  v. 
Mayor,  etc.,  14  id.  506.)  Even- if  a  contract  still  existed 
between  tlie  parties,  the  plaintiff,  having  failed  to  furnish 
proper  and  sufficient  proofs  of  loss,  cannot  recover.  {McMas- 
ters  V.  W.  Ins.  Co.,  25  Wend.  379  ;  BiWyrovgh  v.  M.  In^.  Co.. 
5  Duer,  587 ;  O'Neill  v.  B,  F.  Ins.  Co.,  3  N.  Y.  122 ;  Braim 
v.  L.  A.  Corp.,  40  Hun,  103 ;  Kernochan  v.  N.  Y.  B.  Ins. 
Co.,  17  ^,  Y.  428;  Pratt  v.  K  Y.  C.  his.  Co.,  55  id.  505; 
Frost  V.  8.  Ins.  Co.,  5  Den.  154 ;  Graham  v.  P.  Ins.  Ok^  77 
N.  Y.  171 ;  Cornell  v.  Le  Roy,  9  Wend.  163 ;  Bentley  v. 
Smith,  3  Caines,  169.)  The  condition  precedent  of  proper 
proof  of  loss  was,  as  a  matter  of  law,  never  waived  by  defend- 
ant. ( Underwood  v.  F.  Ins.  Co.,  57  N.  Y.  506 ;  Ripley  v. 
JE:.  Ins.  Co.,  30  id.  136  ;  Graham  v.  F.  Ins.  Co.,  9  Daly,  341, 
347  ;  Kimball  v.  //.  Ins.  Co.,  8  Bosw.  503  ;  McDermoU  v.  Z. 
Ins.  Co.,  12  J.  &  S.  221 ;  Brown  v.  Bowm,  30  K  Y.  519  j 
PenfieU  v.  Dunbar,  64  Barb.  239 ;  Victor  v.  I.  Co.,  13  J.  & 
S.  129  ;  Buhnnan  v.  Baylis,  14  Hun,  608 ;  Baker  v.  V.  Ins. 
Co.,  43  N.  Y.  283 ;  Brink  v.  //.  Ins.  Co.,  80  id.  108.)  Admit- 
ting,  for  the  sake  of  argument,  that  there  was  a  waiver,  such 
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waiver  was  a  question  of  fact  to  be  determined  by  the  jury, 
and  could  not  be  decided  by  the  justice  at  Circuit  on  defend-  * 
ant's  motion  to  dismiss  the  complaint.  {Smith  v.  II,  Ins,  Co.y 
37  Hun,  39,  40 ;  Brink  v.  H,  Ins.  Co,,  80  N.  Y.  112 ;  Iler- 
maTin  v.  iT.  K  Ins,  Co.,  100  id.  416.)  If  there  was  a  con- 
tract, the  material  false  representations  as  to  otlier  insurance, 
as  to  the  real  identity  of  plaintiffs,  and  as  to  the  question  of 
prison-risk,  are  alone  sufficient  to  avoid  it.  {Noyes  v.  II,  Ins. 
Co,,  54  N.  Y.  668 ;  Clvnton  v.  II.  Ins.  Co.,  46  id.  461 ;  Bur- 
raws  V.  Turner,  24  Wend.  277;  Davis  v.  Boardman,  12 
Mass.  30 ;  1  Phil,  on  Ins.  163 ;  Siandurd  Oil  Co.  v.  Ama- 
zon Ins,  Co.,  14  Hun,  619 ;  Armour  v.  T.  Ins.  Co.,  90  K  Y. 
456 ;  Sprague  v.  H.  P.  Ins.  Co.,  69  id.  128.)  There  are  no 
sufficient  parties  plaintiff.  (Code  Civ.  Pro.  §  452 ;  Smith  v. 
Crichton,  33  Md.  106 ;  R.  B.  Co.  v.  GUI,  15  La.  Ann.  500 ; 
Wright  v.  Williamson,  3  N.  J.  L.  978 ;  Chateau  v.  Eaitt,  20 
Ohio,  133.) 

Adolph  L.  Sanger  for  respondents.  The  contract  of  insur- 
ance made  by  the  defendant  with  the  plaintiffs  was  absolute. 
{Post  V.  j£.  Ins,  Co.,  43  Barb.  362,  362,  363 ;  Angell  on 
Ins.  §  33 ;  Ellis  v.  A.  C.  Ins.  Co.,  50  K  Y.  402 ;  Train  v. 
H.  Co.,  62  id.  602 ;  AngeU  v.  //.  Ins.  Co.,  59  id.  171 ;  Z«> 
man  v,  N.  F.  Ins.  Co.,  31  N.  Y.  S.  E.  287.)  The  plaintiffs 
received  no  notice  of  the  termination  of  the  contract  of  insur- 
ance. {Hermann  v.  N.  Ins.  Co.,  100  K  Y.  411,  416 ;  Grace 
V.  A.  In^.  Co.,  109  U.  S.  Kep.  288 ;  White  v.  C.  Ins.  Co , 
120  Mass.  330 ;  VonWein  v.  Ins.  Co.,  20  J.  &  S.  490;  Stil 
weU  V.  M.  L.  Ins.  Co.,  72  N.  Y.  385 ;  Hodges  v.  S.  Co.,  33 
Hun,  583  \  L.  &  L.  F.  Co.  v.  FumhuU,  86  Ky.  230 ;    Van 

Valkenhurg  v.  L.  F.  Ins,  Co.,  51  N.  Y.  465,  469.)  The  plain- 
tiffs could  not  be  bound  by  the  alleged  notice  of  cancellation 
because  the  notice  was  not  given  until  after  defendant's 
liability  had  become  fixed.     ( Van  Valkenhurg  v.  L.  F.  Ins. 

Co.,  51  N.  Y.  467.)  If  any  notice  of  cancellation  were 
given  to  the  assured,  the .  notice  was  not  a  reasonable  notice. 
{Blaine  v.  E.  F.  Lis.  Co.,  3  Lans,  421.)    The  claim  made  by 


548  Karelsen  et  al.  v.  S.  F.  O.  of  London.         [Dec., 

Opinion  of  the  Court,  per  Pabker,  J. 

defendant  that  the  proofs  of  loss  were  inadequate  is  untenable. 
(6>'iV>^7  V.  B.  K  Im.  Co.,  3  N.  Y.  122;  Brink  v.  11.  Ins, 
Co.,  80  id.  112;  Barnum  v.  M.  F.  Ins.  Co.,  97  id.  194; 
Hermann  v.  N.  Ins.  Co.,  100  id.  411,  416 ;  Jones  v.  II.  Ins. 
Co.,  117  id.  103  ;  O'Brien  v.  F.  Ins.  Co.,  76  id.  459 ;  WHff/d 
V.  Hooker,  10  id.  51 ;  Crawford  v.  Collins,  45  Barb.  269 ; 
lauferty  Y.Wheeler,  11  Abb.  [N.  C]  220,  224;  Clinton  v. 
//.  Ins.  Co.,  45  N.  Y.  454 ;  BidweU  v.  J^.  W.  Ins.  Co.,  19 
id.  182 ;  Pitney  v.  G.  F.  Ins.  Co.,  65  id  14.)  The  objec- 
tion that  there  is  a  defect  of  parties  plaintiif,  is  not  available 
to  the  defendants.  {Karelsen  v.  S.  F.  Ins.  Co.,  45  Hun,  146  ; 
Richardson  v.  Hudhitt,  76  JsT.  Y.  55,  58  ;  Burkle  v.  Eckart, 
1  Den.  337 ;  Smith  v.  Bodine,  74  N.  Y.  30 ;  Burnett  v. 
Snyder,  76  id.  344  •  81  id.  550.) 

Parker,  J.  The  action  was  brought  upon  an  alleged  con- 
tract of  fire  insurance  to  recover  $2,500  for  loss  sustained  by 
the  burning  of  certain  stock  and  machinery  belonging  to  the 
plaintiffs.  It  appears  tliat  on  September  2,  1885,  the  plaintife 
directed  Pell,  Wallack  &  Co.,  insurance  brokers,  to  procure 
for  them  a  line  of  insurance  amounting  to  $10,000.  They 
applied  to  defendant  and  it  agreed  to  take  $2,500  of  the 
amount  and  signed  and  delivered  to  the  brokers  what  is 
known  as  a  "binding  slip,"  in  which  it  agreed  to  insure 
plaintiffs  for  twelve  months  from  September  2,  1885.  The 
slip  to  be  binding  until  the  regular  policy  of  insurance  was 
made  out  and  delivered.  Later  in  the  day,  defendant  sent  a 
messenger  to  the  oflBce  of  the  brokers  to  inform  them  that 
the  defendant  declined  to  take  the  risk,  but  the  office  was 
closed.  The  day  following,  notice  was  duly  given  the  brokers, 
but  the  time  of  giving  it  was  a  matter  of  controversy  on  the 
trial.  On  the  part  of  the  plaintiffs,  the  brokers  testified  that 
tlie  notice  was  not  given  until  about  4  o'clock,  while  the  defend- 
ant's evidence  was  to  the  effect  that  it  was  given  not  later  tlian 
half  past  one.  This  discrepancy  was  of  moment  because  the 
fire  which  consumed  the  plaintiffs'  property  broke  out  shortly 
after  three  o'clock,  and  by  four  o'clock  h^d  spent  its  force. 
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The  appellant  insists  that  the  trial  court  erred  in  refusing  to 
dismiss  the  complaint  on  the  ground  that  "  the  policy  if  it  existed 
at  all  was  canceled  on  the  third  of  September  before  the  fire." 

The  trial  court  adopted  the  view  that  defendant  was  power- 
less to  cancel  the  poUcy  except  by  giving  notice  to  the  plaintiffs ; 
that  notice  to  the  brokers  was  not  suiBcient.  We  do  not  agree 
with  the  learned  judge  in  that  respect,  for,  while  the  binding 
slip  contained  none  of  the  conditions  usually  found  in  insur- 
ance policies',  the  contract  evidenced  by  it  was  the  ordinary- 
policy  of  insurance  issued  by  the  company.  So  that,  in  any 
construction  of  the  contract,  it  must  be  regarded  as  "though 
it  had  expressed  that  the  present  insurance  was  under  the 
ierms  of  the  usual  policy  of  the  company  to  be  thereafter 
delivered."  {Lipntan  v.  Niagara  Fire  Ins,  Co,^  121  N.  Y. 
454.)  By  the  terms  of  the  regular  policy  of  the  company  it  is 
agreed  that  the  insurance  may  be  terminated  at  any  time  at 
the  option  of  the  society  on  giving  notice  to  that  effect  and 
refunding  a  ratable  proportion  of  the  premium  for  the  unex- 
pired term  of  the  policy.  As  the  premium  had  not  been  paid, 
the  company  had  but  to  give  notice  of  termination  to  the 
plaintiffs  or  their  authorized  agents.  The  policy  further  pro- 
vides "  that  if  any  broker  or  other  person  than  the  insured  has 
procured  this  policy  or  any  renewal  thereof,  or  any  indorse- 
ment thereon,  he  shall  be  deemed  to  be  the  agent  of  the 
insured,  and  not  of  the  society  in  any  transaction  relating  to 
the  insurance."  This  clause  in  the  policy,  together  with  the 
iacts  proven  as  to  the  relations  existing  between  the  plaintiffs 
and  the  brokers,  bring  this  case  within  the  authority  of  Stone 
V.  Franldin  Fire  Ins.  Co,  (105  N.  Y.  543),  and  establishes 
that  notice  of  cancellation  could  have  been  effectually  given 
to  the  brokers. 

The  Hei^iann  case  (100  N.  Y.  411)  is  not  applicable,  for  in 
that  case  the  policy  had  been  delivered  to  the  assured  and  the 
authority  of  the  brokers  was  at  an  end.  Wliile  here  the 
brokers  had  not,  as  yet,  obtained  the  policies,  and  in  the  Stone 
case  had  not  made  delivery  to  the  assured.  Consequently 
their  right  as  well  as  their  duty  to  represent  the  plaintiffs  in 
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all  matters  necessary  to  accomplish  that  which  they  had  under- 
taken, remained.  Notice  of  cancellation  to  the  brokers,  there- 
fore, at  any  time  before  the  happening  of  the  fire,  would  have 
terminated  defendant's  contract  with  the  plaintiffs.  And  if 
plaintiffs'  evidence  as  to  the  time  of  giving  notice  had  not  been 
contradicted  the  defendant's  motion  for  a  nonsuit  would  have 
been  well  founded.  But  the  broker's  testimony  fixed  the  time 
as  later  than  the  commencement  of  the  fire  and,  if  true,  too 
late  to  terminate  the  contract,  for  the  contingency  on  which 
the  liability  was  made  to  depend  had  occurred  and  tlie  com- 
pany was  an  absolute  debtor  to  the  plaintiffs.  A  question  of 
fact  was,  therefore,  presented  for  determination  by  the  juiy 
and  the  ground  assigned  for  nonsuit  under  consideration  was 
not  well  taken.  In  his  charge  to  the  jnrj',  the  court,  instead 
of  submitting  the  question  of  fact  which  we  have  specified, 
erroneously  instructed  them  that  the  broker  had  fulfilled  his 
duty  and  that  if  the  company  desired  to  cancel  the  policy  it 
was  bound  to  notify  the  principal.  But  no  exception  was 
taken  to  the  charge  in  such  respect,  nor  any  reference  made  to 
it  except  by  the  following  request :  "  I  also  ask  your  honor  to 
charge  directly  the  converse  of  what  your  honor  has  charged  — 
that  if  the  jury  believe  that  on  the  third  of  September  notice 
was  sent  to  the  brokers  canceling  the  policy,  that  such  notice 
was  a  good  notice  and  did  cancel  and  terminate  the  risk." 
The  request  was  declined,  and  the  defendant  excepted.  The 
request  was  too  broad,  in  that  it  ignored  the  dispute  as  to  the 
time  of  serving  the  notice  on  the  brokers.  It  was  the  defend- 
ant's right  to  have  had  the  jury  instructed  that  if  they  believed 
the  notice  of  cancellation  to  have  been  given  at  or  before  half- 
past  one  on  the  third,  as  testified  to  by  the  defendant's  manager^ 
then  the  policy  was  cancelled.  No  such  request  was  made. 
The  instniction  asked  for  necessarily  assumed  the  facts  to  have 
been  as  asserted  by  the  defendant.  Had  it  been  granted  it  would 
have  required  the  jury  to  find  for  the  defendant  whether  they 
believed  the  plaintiffs'  or  defendant's  witnesses  correctly  stated 
tlie  time  at  which  the  notice  was  given,  for  all  agreed  that  it 
was  given  on  the  third  of  September. 
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The  defendant's  counsel,  in  his  motion  to  dismiss  the  com- 
plaint, assigned  as  further  ground  ''  that  there  was  no  proof 
of  loss."     Proofs  of  loss  were  served  upon  the  defendant,  but 
it  is  asserted  that  they  were  insufficient  in  that,  (1)  they  w^ere 
not  proj^erly  signed ;  and  (2)  that  they  omitted  to  state  the 
interest  of  the  plaintiffs  therein.     The  plaintiffs  were  partners 
doing  business  under  the  name  of  the  Shaped  Seamless  Stock- 
ing Company.     In  that  name  applicatioij  was  made  for  insur- 
ance and  granted.     When  the  proofs  of  loss  were  prepared 
tlie  firm  name  was  also  used  throughout  and  signed  at  the  end 
thereof,  and  underneath  was  the  signature  "  Jaques  E.  Karelseii, 
Treas."     Karelsen  was  one  of  the  partners,  and  made  oath  to 
the  truth  of  the  statement  furnished  as  proof  of  loss.     True, 
he  added  to  his  signature  the  word  "  Treas."     What  may  have 
been  his  reason  for  it  was  not  disclosed.     It  does  not  appear 
to  have  been  done  to  mislead  the  defendant  in  any  way,  or 
that  such  was  its  effect.     Without  the  word    *'  Treas."   the 
signing  and  verification  seem  to  have  been  in  compliance  with 
the  requirements  of  the  policy,  and  it  should  be  treated  as 
surplusage.     The  proofs  stated  with  great  clearness  the  interest 
of  the  insured.     True,  the  partnership  name  rather  than  that 
of  each  individual  member  of  it  was  used,  but  this  was  not 
error.    The  policy  does  not  object  to  it.     It  does  not  suggest 
that  in  describing  the  interest  of  the  insured  that  each  partner  s 
name  should  be  given  rather  than  the  firm  name. 

There  are  no  other  exceptions  recjuiring  consideration. 
Tlie  judgment  should  be  affirmed. 
All  concur ;  Potter,  J.,  in  result. 
Judgment  affirmed. 


Morris  Steinbock,  Respondent,  v.  Geokoe  A.  Evans  et  aL^ 
Appellants. 

Notwithatanding  the  provision  of  the   Code  of  Civil  Procedure  (§  54^^ 
specifying  the  cases  in  which  an  order  of  arrest  may  be  issued,  and  Mh^V 
is  necessary  for  plaintiff  to  prove   in  an  action  wherein  such  an  ord^ 
has  been  iaeued  to  entitle  him  to  recover  judgment,  the  defendant  »^ 
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consent  in  writing  to  the  entry  of  judgment  against  him,  which  wOl 
authorize  an  execution  against  his  person,  and,  if  entered  in  good  faith 
and  without  collusion,  it  will  be  sufficient  to  sustain  a  recovery  against 
sureties  on  an  undertaking  given,  as  prescribed  by  said  Code  (g  575), 
before  Judgment,  to  procure  his  discharge  from  arrest. 

The  mere  postponement  of  one  of  the  ordinary  proceedings  in  a  case  in 
which  such  an  undertaking  has  been  given  does  not  release  the  sureties. 

In  an  action  to  recover  money  loaned,  the  complaint  alleged  that  the  loan 
was  obtained  by  false  and  fraudulent  pretenst»s.  An  order  of  arrest  waa 
issued;  defendant  was  arrested  and  on  giving  an  undertaking  as  pre- 
scribed was  discharged;  he  answered,  denying  the  alleged  false  pretenses. 
Thereafter  the  parties' entered  into  a  written  stipulation,  by  which 
defendant  withdrew  his  answer;  plaintiff  agreeing  not  to  enter  judg- 
ment before  a  day  specified,  and  in  case  defendant  paid  the  debt  in 
installments  as  stated,  then  tliat  the  action  should  be  discontinued.  In 
case  defendant  made  default  and  plaintiff  entered  judgment,  it  was  stipu- 
lated that  he  should  have  the  same  right  to  enforce  the  judgment  as  if 
it  had  been  entered  on  a  verdict  in  plaintiff's  favor.  The  stipulation 
contained  a  clause  to  the  effect  that  while  defendant  recognizes  his  full 
liability  for  the  debt,  he  "  disclaims  any  admission  of  the  truth  of  the 
allegations  of  fraud,"  and  enters  into  the  stipulation  solely  to  provide 
security  for  the  payment  as  stipulated,  and  to  provide  a  remedy  in  case 
of  default.  Subsequently  defendant,  by  another  stipulation,  waived 
notice  of  application  for  judgment,  and  consented  that  judgment  might 
be  entered  for  the  amount  demanded  in  the  complaint.  Both  stipula- 
tions were  entered  into  without  the  knowledge  of  defendant's  sureties. 
Judgment  was  entered  upon  the  stipulations.  In  an  action  upon  the 
undertaking,  Jield,  that  the  first  stipulation  did  not  amount  to  a  waiver 
of  the  charge  of  fraud,  and  that  the  sureties  were  not  discharged  by 
the  stipulation  to  delay  entry  of  judgment. 

The  judgment  in  the  action  in  which  the  order  of  arrest  was  issued  was 
for  $6,853.49.  The  penalty  in  the  undertaking  was  in  the  sum  of 
$2,500.  Held,  that  plaintiff  was  entitled  to  recover  the  penalty,  with 
interest  from  the  time  defendants  made  default  in  the  performance  of 
the  condition.    (Code  Civ.  Pro.  §  1915.) 

Reported  below,  23  J.  &  S.  278. 

(Argued  October  27,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  3,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  tlie  court  on  trial  without 
a  jury. 
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This  action  was  brought  upon  an  undertaking  given  as  bail 
to  discharge  one  Charles  W.  Rogers  from  arrest  in  an  action 
brought  against  him  by  plaintiff  herein. 

The  material  facts  are  stated  in  the  opinion. 

Nd^oji  S.  Spencer  for  appellants.  The  plaintiff  failed  to 
prove  the  fraud  alleged  in  the  complaint  in  the  action  against 
Rogers,  and  consequently  acquired  no  right  to  issue  execution 
against  Rogers'  person,  and  the  liability  of  his  bail  has  not 
accrued.  The  execution  against  the  person  was  void.  (Code 
Civ.  Pro.  §^  549,  675  ;  Fast  v.  Boremus,  60  N.  Y.  371 ; 
MittnacJit  v.  Kelhnnan^  105  id.  467,  46S ;  Carr  v.  Sterlimj^ 
114  id.  558,  562  ;  1  Greenl.  on  Ev.  §  1 ;  Conner  v.  lieeves^  108 
N.  Y.  527,  532.)  The  plaintiff',  by  making  the  stipulation 
with  Rogers,  expressly  waived  his  charges  of  fraud,  and  con- 
sequently released  the  bail.  {Rtem  v.  United  States^  9  Wall. 
13  ;  Tole^  v.  Ad^ie,  84  N.  Y.  222,  239 ;  Paine  v.  Jones,  76 
id.  274,  278.)  The  plaintiff  extended  the  time  within  which 
Rogers'  debt  could  be  collected  and  thereby  released  the  sure- 
ties. {Bower  v.  Tiermamiy  3  Den.  378  ;  Boss  v.  Ferris^  18 
Hun,  210  ;  Raihhone  v.  Warren,  10  Johns.  587 ;  DucJcer  v. 
liapp,  67  K.  Y.  464 ;  2  Ves.,  Jr.,  542 ;  Kendal  v.  Grice,  1 
Mackey,  279  ;  lieea  v.  Berrington^  2  Ves.  540,  543 ;  Tdles  v. 
Adee,  84  K  Y.  222.)  The  plaintiff  failed  to  allege  or  show 
any  damages  by  reason  of  Rogers'  default.  (Code  Civ.  Pro. ' 
§  1915  ;  Beers  v.  Shannon,  73  K  Y.  292,  300 ;  DaU  v. 
Moulton,  2  Johns.  Cas.  205.)  The  judgment  included  $150 
interest  on  the  penal  sum  of  the  bond.  The  recovery  of 
interest  is  prohibited  by  statute.     (Code  Civ.  Pro.  §  1915.) 

Jatnes  A.  Patrick  for  resj)ondent.  The  defendants  in  this 
action  cannot  set  up  or  avail  themselves  of  any  objection  to 
the  judgment  in  Steinback  against  Rogers,  its  manner  of  entry, 
or  question  the  right  to  personal  execution.  These  objections 
are  personal  to  the  defendant  and  cannot  be  raised  by  his  bail 
when  they  are  sued  upon  the  bond  given  by  them.  {Bensd 
Y.  Zynch,  44  X.  Y.  162  ;  Jewett  v.  Crane,  35  Barb.  208-, 
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Gregory  v.  Levy,  12  id.  610;  Crowell  v.  Brown ^  17  How. 
Pr.  68 ;  JIow  v.  Frear,  21  id.  343 ;  Zove^  v.  Carpenter,  S 
Abb.  Pr.  [K  S.]  309 ;  30  N.  Y.  581 ;  6  id.  561 ;  28  id.  31S.) 
Tlie  position  taken  by  the  appellant,  that  by  reason  of  the 
fact  that  time  in  which  to  pay  the  claim  was  given  by  the 
Btipulation  withdrawing  answer,  the  bail  are  released  from 
their  obligation,  is  untenable.  {Tales  v.  Adee^  84  N.  Y.  222; 
Eiiiery  v.  Baltz^  94  id.  40  ;  Warner  v.  Beardsley^  8  Wend. 
194 ;  Thompson  v.  HaU^  45  Barb.  214;  Singer  v.  Trovtman^ 
49  id.  182 ;  Ilerrich  v.  Borst,  4  Hill,  650  ;  King  v.  Bald- 
win,  17  Jolms.  384 ;  Fidton  v.  Matthews,  15  id.  432 ;  IhMell 
V.  Carpenter,  5  N.  Y.  177;  Field  v.  CutUr,  4  Lans.  195.) 

Follett,  Ch.  J.  January  22, 1885,  Morris  Steinbock  brought 
an  action  against  Charles  W.  Rogers  in  the  Superior  Court  of 
the  city  of  New  York,  and  alleged  in  his  complaint  that  the 
defendant  on  the  7th  day  of  April,  1884,  by  false  and  fraudu- 
lent pretenses  obtained  six  thousand  dollars  from  the  plaintiff 
and  had  paid  no  part  thereof.  January  twenty-third,  tlie 
defendant  was  arrested  and  held  to  bail  in  the  sum  Qf  $2,500 
pursuant  to  title  one,  chapter  seven  of  the  Code  of  Civil  Pro- 
cedure, and  on  the  same  day  the  defendant  in  tliat  action  and 
the  appellants  in  this,  undertook  "  jointly  and  severally  in  the 
sum  of  two  thousand  five  hundred  dollars,  that  the  above 
named  defendant  arrested  as  aforesaid,  shall  at  all  times  render 
himself  amenable  to  any  mandate  which  may  be  issued  to 
enforce  a  final  judgment  against  him  in  the  action,"  pursuant 
to  the  third  subdivison  of  section  575  of  the  Code  of  Civil 
Procedure.  March  7, 1885,  the  defendant  answered  admitting 
that  he  with  another  borrowed  the  money,  but  denied  that  it 
was  obtained  under  false  pretenses.  The  issues  so  joined  were 
called  for  trial  March  8,  1886,  when  the  parties  to  the  action 
entered  into  a  written  stipulation  by  which  the  defendant 
withdrew  his  answer,  and  the  plaintiff  stipulated  not  to  enter 
judgment  before  March  29,  1886,  and  if  before  that  date  the 
defendant  should  pay  the  plaintiff  $3,000,  then  judgment  was 
not  to  be  entered  before  July  1,  1886,  and  if  prior  to  the  last- 
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mentioned  date  the  defendant  should  pay  the  remainder  due 
to  the  plaintiif  with  interest  and  costs,  that  the  action  was  to 
be  discontinued.  The  stipulation  contained  the  following  pro- 
visions :  "  In  case  the  plaintiJGf  shall  enter  judgment  herein  upon 
the  defaults  in  either  of  tlie  payments  above  provided  he  shall 
have  the  same  right  to  enforce  said  judgment  so  entered  by  exe- 
cution as  he  could  have  had  had  such  judgment  been  entered 
on  a  verdict  of  a  jury  in  favor  of  the  plaintiff  in  this  action.'* 
"The  defendant  recognizes  by  this  stipulation  his  full 
liability  to  the  plaintiff  upon  the  said  note,  but  hereby  dis- 
claims any  admission  of  the  truth  of  the  allegations  of  fraud 
in  the  complaint  contained,  and  enters  into  this  stipulation 
solely  as  a  means  of  providing  security  for  the  payment  pro- 
vided for,  and  providing  a  remedy  in  case  of  a  default  in  the 
said  payments." 

This  stipulation  was  made  without  the  knowledge  of  the 
appellants  in  this  action  and  they  never  learned  of  it  until 
this  suit  was  begim. 

March  26,  1886,  this  stipulation  was  given  without  the 
knowledge  of  the  appellants : 

"  Notice  of  application  for  judgment  is  hereby  waived.  It 
is  consented  that  the  clerk  enter  judgment  for  the  amount 
demanded  in  the  complaint  and  costs.  Dated  New  York, 
March  26,  1886.  Eaton  &  Lewis,  attorneys  for  defendant." 
On  the  7th  day  of  April,  1886,  a  final  judgment  was  entered 
in  the  action  against  Rogers. for  $6,858.49  on  the  pleadings 
and  the  two  stipulations,  and  on  the  next  day  an  execution 
against  the  property  of  the  defendant  was  issued.  On  the  fifth 
of  June  following  it  was  returned  unsatisfied,  and  on  the 
eleventh  of  June  an  execution  was  issued  on  the  judgment  to 
the  sheriff  of  the  city  and  county  of  New  York,  who  on  the 
thirtieth  day  of  that  month  returned  it,  that  the  defendant  in 
tlie  action  could  not  be  found  in  his  county.  On  the  14th  of 
July,  1886,  this  action  was  brought  upon  the  undertaking, 
which  resulted  in  a  judgment  in  the  sum  of  $2,500  with 
interest  from  June  30,  1886,  which  was  affirmed  by  the 
General  Term. 
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The  appellants  insist  that  they  are  not  liable  on  this  under- 
taking, because  the  liability  of  their  principal  was  not  estab- 
lished by  common-law  evidence. 

In  Conner  v.  lieeves  (103  N.  Y.  527)  an  execution  had  been 
issued  to  Connor,  then  the  sheriff  of  New  York,  and  a  bond 
of  indemnity  was  executed  by  the  plaintiff  in  tha  execution 
and  two  sureties  conditioned  to  save  harmless  the  sheriff  from 
all  liability  or  judgments  that  might  be  recovered  against  him 
by  reason  of  selling  certain  chattels  by  virtue  of  the  execution. 
Subsequently  the  sheriff  sold  pursuant  to  his  execution,  and 
thereafter  a  judgment  was  recovered  against  him  by  one 
Kahrs  who  establislied  that  he,  and  not  the  defendant  in  the 
execution  was  the  owner  of  the  property  sold.  The  judgment 
against  the  sheriff  was  not  the  result  of  a  trial  of  tlie  action, 
but  was  entered  upon  the  consent  of  the  counsel  for  the 
respective  parties  in  that  action  by  which  it  was  agreed  that 
the  plaintiff  should  have  a  judgment  for  $400  damages  and 
$100  costs.  Subsequently  the  sheriff  brought  an  action  on 
his  bond  of  indemnity,  and  the  defendants  interposed  the 
defense  that  they  were  not  liable,  because  the  liability  of 
the  sheriff  was  not  established  by  a  trial,  but  it  was  held 
that  in  the  absence  of  evidence  of  collusion  on  the  part 
of  the  sheriff  that  a  judgment  by  his  consent  was  as  binding 
upon  the  sureties  in  the  undertaking  as  though  it  had  been 
recovered  in  a  contest  This  brings  us  to  the  consideration 
of  whether  the  first  stipulation  by  its  terms  waives  the  plain- 
tiff's charges  of  fraud  against  the  defendant,  and  we  think  it 
is  not  subject  to  any  such  interpretation.  The  answer  was 
withdrawn,  but  it  was  not  stipulated  that  the  charges  of  fraud 
were  to  be  withdrawn,  and  that  only  a  judgment  upon  con- 
tract was  to  be  entered.  The  defendant  merely  asserted  in 
fie  stipulation  that  he  did  not  admit  his  liability  in  fraud,  but 
it  was  quite  immaterial  whether  he  did  or  not,  having  with- 
drawn his  answer  and  authorized  in  \^Titing  tlie  entry  of  judg- 
ment. We  do  not  think  that  a  mere  postponement  of  one  of 
the  ordinary  proceedings  in  a  case  in  which  an  undertaking 
has  been  given  releases  the  sureties  from  liability.     The  rule 
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contended  for  by  the  appellants  wornd  lead  to  the  discharge  of 
sureties  on  undertakings  and  legal  proceedings  in  nearly  all 
cases  where  a  postponement  of  the  day  of  judgment  was  had 
by  consent  of  the  parties  to  the  action.  The  extension  in  tliis 
case  was  not  at  all  like  an  agreement  not  to  issue  an  execution 
for  a  definite  period  upon  a  judgment  rendered.  Notwith- 
standing section  549  of  the  Code  of  Civil  Procedure  a  defend- 
ant may  consent  in  writing  to  the  entry  of  a  judgment  against 
him  which  will  authorize  an  execution  against  his  i)erson, 
and  if  entered  in  good  faith  and  without  collusion,  it  will  be 
sufiScient  to  sustain  a  recovery  against  sureties  on  an  under- 
taking given  before  judgment  to  procure  the  defendant's 
discharge  from  an   arrest  under  an  order  issued  in  the  action. 

Under  section  1915  of  the  Code  of  Civil  Procedure  the 
plaintiff  was  entitled  to  recover  the  penalty  of  the  bond  "  with 
interest  thereupon  from  the  time  when  the  defendant  made 
default  in  the  performance  of  the  condition,"  which  was  June 
30,  1886,  the  date  when  the  execution  against  the  defendant's 
body  was  returned  unsatisfied. 

The  judgment  should  be  aflSrmed  with  costs. 

AH  concur. 

Judgment  affirmed. 


Charles  Coppins,  Respondent,  v.  The  New  York  Centeal       U22  mjI 

AND  Hudson  River  Railroad  Company,  Appellant.  f  i22~~557i 

I  163    897| 
Negligence  of  a'  servant  does  not  excuse  the  master  from  liability  to  a        """"""""" 

co-servant  for  an  injury  which  would  not  have  happened  had  the  master 

performed  his  duty. 
A.  railroad  company  owes  its  employes  the  duty  of  employing,  so  far  as 

it  can  with  reasonable  care,  only  competent  men  in  the  management 

of  its  road:  that  is,  men  who  can  be  relied  upon  to  execute  the  rules  of 

the  master  unless  prevented  by  causes  beyond  their  control. 
The  competency  of  a  servant  depends  not  alone  upon  physical  or  mental 

attributes,  but  upon  the  disposition  with  which  he  performs  his  duties. 
Where  a  railroad  company  permits  its  employes  to  habitually  disregard 

the  safeguards  provided  to  insure  the  safe  running  of  its  trains,  this  is 

a  neglect  of  duty  which  the  company  owes  to  its  other  employes,  as 

much  as  permitting  the  use  of  defective  machinery. 
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In  an  action  to  recover  damages  for  injuries  received  by  plaLitiff,  alleged 
to  have  been  caused  by  defendant's  negligence,  it  appeared  that  a  switch- 
man was  employed  by  defendant  at  a  station  on  its  road,  whose  duty  it 
was,  by  the  rules  of  the  company,  to  see  that  the  switches  connected 
with  the  passenger  tracks  were  locked  and  closed  previous  to  the  time 
of  the  passage  of  each  train,  and  to  be  present  until  the  train  passed, 
and  give  a  signal  sliowing  everything  was  right;  that  said  switchman 
was  habitually  absent  from  his  post  and  neglected  to  perform  his  duties, 
and,  as  the  evidence  tended  to  show,  this  was  with  the  knowledge  of 
defendant's  division  superintendent,  and  under  circumstances  charging 
defendant  with  knowledge  thereof.  A  train  upon  which  plaintiff  was 
employed  as  a  brakeman  was  derailed  because  of  a  misplaced  switch, 
said  switchman  having  opened  it  and  left  the  yard  without  closing  it  a 
short  time  before  the  train  was  due,  and  plaintiff  was  injured.  Heid, 
the  evidence  justified  a  finding  of  negligence  on  the  part  of  defendant 
in  retaining  the  switchman  in  its  employ  af  tor  knowledge  of  his  habitual 
neglect  of  duty;  and  that,  although  it  appeared  that  the  engineer  of  the 
train  was  negligent  in  not  observing  the  target  at  the  switch  which 
showed  it  out  of  place  and  in  running  his  train  at  a  high  rate  of  speed, 
this  did  not  excuse  defendant's  negligence. 

The  switchman  testified  that  he  supposed  he  closed  and  locked  the  switch 
before  he  left  the  yard.  It  was  claimed  by  defendant  that  if  he  liad 
remained  at  his  post  and  signalled  the  train  he  would  have  done  so  with- 
out examining  the  switch,  relying  upon  the  mistaken  supposition 
that  he  had  closed  it,  and  so  that  the  negligence  complained  of  was  not 
the  proximate  cause  of  the  injury.  Btld,  untenable;  that  the  jury  were 
justified  in  assuming  that  had  the  switchman  remained  in  the  yard  he 
would  have  complied  with  the  rules. 

Reported  below,  48  Hun,  292. 

(Argued  October  30,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supretne 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  17,  1888,  which  modified,  and  affirmed  as  modi- 
fied, a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict, 
and  aflSrmed  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

The  plaintiff  was  a  brakeman  in  the  service  of  the  defend- 
ant, and  on  the  10th  day  of  May,  1880,  was  employed  upon  an 
express  passenger  train  which  was  scheduled  to  pass  the  station 
at  St.  Johnsville  at  three  minutes  past  five  in  the  afternoon. 
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The  train  was  derailed  at  that  point  on  account  of  a  misplaced 
switch,  and  the  plaintiflE  received  injuries  for  which  he  has 
recovered  damages  in  tliis  action.  There  were  four  tracks, 
immhered  from  north  to  south  from  one  to  four.  The  two 
south  tracks  were  used  for  passenger  trains,  number  two  being 
the  west  bound  track.  The  tracks  were  connected  by  cross- 
overs used  to  pass  cars  from  one  track  to  the  other,  and  the 
cross-overs  were  connected  with  the  main  ti*ack  by  switchea 
Martin  Schram  was  one  of  the  men  employed  by  defendant 
to  shift  these  and  other  switches,  of  which  there  was  a  large 
number,  in  the  St.  Johnsville  yard.  On  the  day  of  the  acci- 
dent Schram  opened  the  switch  at  track  two  to  enable  a  work 
ti-ain  to  cross  to  track  one,  and  neglected  to  close  it,  and  before 
the  express  train  was  due  left  the  yard  and  went  to  supper. 

The  express  train  came  rapidly  from  the  east ;  the  engineer 
did  not  notice  the  misplaced  switch  until  within  500  feet 
thereof,  and  was  unable  to  stop  the  train  in  time  to  prevent 
its  running  upon  the  cross-over.  The  result  was  derailment 
and  injuries  to  the  plaintiff. 

Further  facts  appear  in  the  opinion. 

Wm.  O.  Tracy  for  appellant.  The  alleged  negligence  of 
the  defendant  in  failing  to  discharge  the  switchman  Schram 
was  not  a  proximate  cause  of  the  accident  '  {Ilai'vey  v.  Cen- 
tral, 88  N.  Y.  481 ;  Patterson  on  Eailway  Law,  §  312 ;  Searls 
V.  M.  R.  Co.,  101  N.  Y.  661 ;  Fawcett  v.  B.  Co.,  24  W.  Va. 
755 ;  Pease  v.  C.  dk  N.  W.  lit  R.  Co.,  61  Wis.  163 ;  Bauler 
V.  N.  Y.  dk  IL  R.  R.  Co.,  59  N.  Y.  356 ;  Flike  v.  A.  R.  R. 
Co.,  53  id.  549;  Chapman  v.  E.  R.  R.  Co.,  55  id.  579; 
Hilts  V.  C.  ik  G.  T.  R.  Co.,  55  Mich.  437;  0.  &  M.  R 
R.  Co.  V.  CoUarn,  73  Ind.  261;  StHngham  v.  Hilton,  111 
N.  Y.  516;  Coon  v.  D.,  L.  &  W.  R.  R,  Co.,  81  id.  206; 
EUis  v.-  N.  Y.,  L.  E.  cfe  W.  R.  R.  Co.,  95  id.  546 ;  Pantzar 
V.  T.  F.  I.  M.  Co.,  99  id.  369;  Taylor  v.  City  of  Yonkers, 
105  id.  202 ;  Pittsburgh  v.  Ruhy,  38  Ind.  294 ;  Oilman  v. 
E.  R.  R.  Co.,  10  Allen,  233 ;  Senior  v.  Ward,  1  El.  &  BL 
384.)    The  court,  therefore,  erred  in  refusing  to  nonsuit  the 
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plaintiff  upon  the  grounds  that  the  negligence  of  the  switch- 
man Schram,  in  absenting  himself  from  the  yard  was  not  the 
proximate  cause  of  the  accident.  {Toomy  v.  R.  R.  Co.,  3  C. 
B.  [K  S.]  146 ;  Colton  v.  Wood,  8  id.  565 ;  Bavler  v.  N.  Y. 
i&  H.  R.  R,  Co.,  59  N.  Y.  366 ;  Henry  v.  S.  I.  R.  R.  Co.,  SI 
id.  373;  McCarthy  v.  Cla'h>,  40  Penn.  399;  Chicago  v. 
Mayor  18  111.  349;  TourhiUot  v.  Renhroolce,  11  Mete.  460; 
SchuylkiU  v.  Munson,  14  Wall.  442 ;  Jewell  v.  Parr,  18  C- 
B.  916 ;  Wheelton  v.  Hardy,  8  El.  &  Bl.  226.)  The  court 
erred  in  refusing  to  nonsuit  the  plaintiff  upon  the  grounds 
that' the  rule  requiring  switchmen  to  be  present  during  their 
tour  of  duty  had  been  modified.  {Hayes  v.  BusK  14  Hun, 
407 ;  Kansas  City  v.  Keir,  41  Kan.  661.)  The  court  erred 
in  refusing  to  nonsuit  the  plaintiff  upon  the  grounds  that  the 
defendant  failed  to  learn  of  the  violation  of  its  rules  through 
the  negligence  of  a  co-employe  of  the  plaintiff.  {Slater  v. 
JeweU,  85  N.  Y^  61;  Crispen  v.  Babbitt,  81  id.-  516;  If^ew- 
lauer  v.  iT.  T.  d:  L.  E.  Co.,  101  id.  607 ;  Lou^hlin  v.  StaUy 
105  id.  159.) 

Louis  Marshall  for  responden'^  It  was  the  duty  of  the 
defendant  to  employ  a  safe  and  competent  switchman  to  oper- 
ate its  switches,  and  althougli  Schram  may  have  been  compe- 
tent when  employed,  he  became  careless  and  reckless  in  the 
discharge  of  his  duties  thereafter,  and  the  defendant  had  either 
actual  or  constructive  notice  of  such  fact.  Defendant  thereby 
became  chargeable  with  his  'negligence,  and  the  plaintiff 
became  relieved  from  the  consequences  thereof,  he  having  no 
knowledge  of  the  facts.  {Newell  v.  Ryan,  40  Hun,  286 ; 
Mann  v.  D.  cfe  H  C  Co.,  91  N.  Y\  500 ;  LaiiiTig  v.  N.  T. 
C  R.  R.  Co.,  49  id.  521 ;  F/ike  v.  B  c6  A.  R.  R.  Co.,  53  id. 
529 ;  W.  R.  Co.  v.  McDaniel,  107  U.  S.  454 ;  Wood  on  Master 
&  Servant  [2d  ed.],  §  418  ;  Chapman  v.  E.  R.  Co.,  55  K  Y. 
579 ;  Bauhc  v.  N.  Y.  i&  H.  R.  R.  Co.,  59  id.  356 ;  P.,  etc^ 
R.  Co.  V.  Ruhy,  38  Ind.  294 ;  //.  <&  B.  T.  R.  R.  Co.  v. 
Becker,  82  Penn.  St.  119;  Hilts  v.  C.  c&  G.  T.  R.  Co.,  55 
Mich.  437 ;  17  Am.  &  Eng.  R  R  Cas.  628 ;  GUmmi  v.  Eas^ 
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em  B.  Co.,  10  AUen,  233 ;  13  id.  433 ;  Blake  v.  M.  O.  JR.  B. 
Co.,  70  Me.  60 ;  61,  etc.,  B.  B.  Co.  v.  Boyle,  18  Kan.-  §8 ; 
M.,  etc.,  B.  B.  Co.  v.  Smith,  59  Ala.  245 ;  M.  C.  B.  B.  Co. 
V.  Gilbert,  46  Mich.  176;  T.  M.  B.  B.  Co.  v.  Whitnwre,  58- 
Tex.  276 ;  11  Am.  &  Eng.  R.  R.  Cas.  195 ;  O.  <&  M.  B.  Co. 
V.  CoUam,  73  Ind.  261 ;  3  Wood's  Railway  Law,  1476 ;  Siz^- 
V.  S.  B.  &  N.  Y.  B.  B.  Co.,  7  Lans.  67 ;  Lyons  v.  N.  Y.  C. 
<&  n.  B.  B.  B.  Co.,  39  Hun,  385.)  ^Vlletller  Rickard,  the 
engineer  of  tlie  defendant's  train,  was  also  guilty  of  negligence 
in  failing  to  observe  the  condition  of  the  target  as  he 
approached  the  switch,  is  of  no  consequence,  since  the  defend- 
ant's negligence  in  the  respects  already  stated  co-operated  with 
him.  {Cone  v  D.,  L.  i&  W.  B.  B.  Co.,  81  K  Y.  206;  Ellis 
V.  iV^:  Y.,  L.  K  (&  W.  B.  B.  Co.,  95  id.  552 ;  Pantzar  v.  T. 
K  I.  M.  Co.,  99  id.  368 ;  Stringham  v.  Stewart,  100  id.  316.) 
The  charge  was  carefully  framed  to  avoid  the  errors  found  by 
this  court  upon  the  former  appeal,  and  in  all  other  respects 
was  verbatim  the  same  charge  which  was  presented  to  this 
court  for  review  upon  the  former  appeal.  There  were  no 
errors  conunitted  therein,  nor  in  the  refusal  of  the  defendant's 
requests.  {Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  278-283  ;  Lyons 
V.  E.  B.  Co.,  57  id.  490;  Sautery.  iT.  Y.  C.ibU.B.B.B. 
Co.,  66  id.  50 ;  Walker  v.  E.  B.  Co.,  63  Barb.  260 ;  Bansom 
V.  N.  Y.  i&  E  B.  B.  Co.,  15  K  Y.  415 ;  Quinn  v.  L.  I.  B. 
B.  Co.,  34  Hun,  331,  333 ;  105  K  Y.  643 ;  Vedder  v.  Fel- 
laws,  20  id.  126  ;  Mann  v.  L>.  cfe  //.  C.  Co.,  91  id.  500;  Booth 
V.  B.  cfe  A.  B.  B.  Co.,  73  id.  40 ;  Pantzar  v.  T.  F.  L  M.  Co.,. 
99  id.  368.)  None  of  the  exceptions  taken  by  the  appellant 
to  the  admission  and  exclusion  of  evidence  are  tenable. 
{Bushes  V.  iV^.  Y.  C.  <&  H.  B.  B.  B.  Co.^  98  N.  Y.  641 ; 
Ehrgott  V.  Mayor,  etc.,  96  id.  277 ;  Crouse  v.  S.  C.  d;  iT.  Y. 
B.  B.  Co.,  32  Hun,  497;  97  N.  Y.  631.) 

Bbown,  J.'    If  the  evidence  in  this  case  justifies  the  con- 
clusion that  the  engineer  of  the  passenger  train  was  negligent 
in  not  observing  the  target  at  the  misplaced  switch,  or  in  run- 
ning his  train  at  a  high  rate  of  speed  past  the  station  in  the 
SicKELs— Vol.  LXXVIL        71 
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absence  of  signals  that  the  track  was  safe,  that  fact  of  itself  is 
not  available  as  a  defense,  if  negligence  was  established  on  the 
part  of  the  defendant,  as  the  law  is  too  well  settled  upon  prin- 
ciple and  authority  to  be  now  questioned ;  that  negligence  of 
a  servant  does  not  excuse  the  master  from  liability  to  a 
'  co-servant  for  an  injury  which  would  not  have  happened  had 
the  master  perfonned  his  duty.  {Cayie  v,  D,^  L.  cJB  W.  R.  i?. 
<!o.,  81  K  Y.  206 ;  Ellis  v.  N,  r.,  Z.  E.  cj&  TT.  R.  R.  Co., 
95  id.  552 ;  Stringhmn  v.  Stewart,  100  id.  516.) 

We.  come,  therefore,  to  the  consideration  of  the  question  of 
defendant's  negligence,  and  this  involves  an  inquirj*  into  the 
rules  that  had  been  adopted  by  defendant  to  insure  the  safe 
passage  of  trains  through  the  St.  Johnsville  yard,  and  over  the 
switches  in  question,  and  whether  the  \4olation  of  these  rules 
in  this  particular  instance  can  be  charged  against  the  defend- 
ant as  an  act  of  negligence  on  its  part. 

The  rules  required  that  a  train  should  not  cross  tlie  passen- 
ger tracks  within  twenty  minutes  immediately  preceding  the 
arrival  of  a  passenger  train,  and  during  that  time  and  until 
the  passenger  train  has  passed  the  switches  connecting  with  the 
tracks  on  which  the  train  was  running  were  to  be  closed  and 
locked. 

Schram  and  one  Fenton  were  employed  in  the  yard  as 
48witchmen,  and  at  the  time  of  the  accident  Schram's  hours  of 
service  were  f  roin  midday  to  midnight. 

It  was  the  duty  of  these  men  to  open  and  set  the  switches 
for  trains  crossing  the  tracks,  and  to  see  that  they  were  closed 
and  locked  previous  to  the  arrival  of  trains  on  the  main 
tracks. 

Other  men  about  the  yard  had  keys  to  the  switches,  and 
Avere  accustomed  to  open  and  operate  them  when  Schram 
and  Fenton  were  engaged  elsewhere  about  the  yard.  We 
are  concenied,  however,  only  with  the  duties  of  these  men, 
as  to  passenger  trains  that  did  not  stop  at  St.  JohnsWUe, 
and  it  is  no  importance  that  other  duties  about  the  yard  may 
occasionally  have  called  them  away  from  the  switches  on  the 
arrival  of  other  trains. 
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Ab  to  the  trains  that  did  not  stop,  the  evidence  of  the 
division  superintendent  was  that  it  was  the  switcliman's  duty 
to  signal  those  trains.  The  safety  signals  were  a  white  flag  by 
day  and  a  white  light  by  night,  and  the  danger  signal  a  red 
flag  in  the  aay-time  and  a  red  light  at  night. 

Obviously,  a  proper  performance  of  this  duty  included  an 
investigation  into  the  condition  of  the  ti'ack  and  switch  to 
ascertain  the  fact  which  was  communicated  by  the  signal  to 
the  engineer  in  charge  of  the  approaching  train,  and  the  usual 
manner  of  executing  the  rule  was  thus  testified  to  by  Scliram : 
**  I  would  go  down  to  the  switch  and  see  if  it  was  all  right, 
aboat  ten  minutes  before  the  arrival  of  the  train,  and  then 
return  up  toward  the  depot  at  the  highway  crossing  and  dis- 
play my  signal  to  the  engineer  from  that  locality.  I  would 
look  over  the  switches  to  see  they  were  all  right,  so  as  to  give 
a  proper  signal ;  then  I  would  wait  until  the  train  came  into 
sight,  and  show  a  signal,  put  out  a  white  flag,  or  a  red  one  if 
it  wasn't  right" 

Upon  the  day  of  the  accident,  Schram  left  the  yard  ten 
minutes  before  the  train  was  due  and  went  to  his  supper. 
The  examination  of  the  switches  was  not  made  by  anyone,  and 
no  flag  signal  was  displayed. 

That  this  was  negligence  on  the  part  of  Schram  is  not  dis^ 
puted,  but  it  imposed  no  liability  upon  the  defendant  unless 
the  act  can  be  attributed  to  it.  The  plaintiff  seeks  to  so 
charge  it  by  proof  that  Schram  was  in  the  habit  of  frequently 
neglecting  to  be  at  his  post  and  signal  passenger  trains,  and 
was  in  the  habit  of  frequently  leaving  the  yard  and  going  to 
his  supper  about  the  time  the  train  in  question  was  due  at 
St.  Johnsville,  and  that  his  habits  in  that  respect  were  known, 
or  ought  with  reasonable  care  and  attention  to  have  been 
known,  to  defendant. 

If  the  evidence  justified  this  conclusion,  the  defendant's 
negligence  was  established.  No  distinction  exists  in  principle 
between  permitting  the  use  of  defective  macliinery  and  permit- 
ting employes  to  habitually  disregard  the  safeguards  that  have 
been  provided  to  insure  the  safe  running  and  operation  of  trains. 
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The  defendant's  duty  to  the  plaintiff,  so  far  as  reasonable 
care  would  accomplish  it,  was  to  employ  only  competent  men 
in  the  management  of  its  road.  A  competent  man  is  a  reliable 
man ;  one  who  may  be  relied  upon  to  execute  the  rules  of  the 
master,  unless  prevented  by  causes  beyond  his  own  controL 
Hence,  incompetency  exists  not  alone  in  physical  or  mental 
attributes,  but  Jn  the  disposition  with  which  a  servant  performs 
his  duties.  If  he  habitually  neglects  these  duties,  he  becomes 
unreliable,  and  although  he  may  be  pliysically  and  mentally 
able  to  do  well  all  that  is  required  of  him,  his  disposition 
toward  his  work  and  toward  the  general  safety  of  the  work 
of  his  employer  and  to  his  fellow-servants  makes  him  an 
incompetent  man. 

"We  are  of  the  opinion  that  the  evidence  in  this  case  justiiied 
the  inference  that  Schram  was  in  the  habit  of  leaving  his 
post  of  duty  to  go  to  his  meals  at  times  when  his  presence 
there  was  demanded  to  insure  the  safe  operation  of  the  road. 
"With  reference  to  the  train  in  question,  his  own  evidence 
showed  that  four  or  j&ve  times  a  month  he  was  absent  when 
the  train  passed,  and  at  such  times  no  signal  was  displayed. 
He  testified  that  he  knew  he  had  no  nght  to  go  away  from 
the  yard  without  signaling  the  train  when  it  went  through, 
and  that  it  was  his  business  to  be  there  whether  the  train  was 
late  or  on  time.  This  disregard  of  his  duties  was  known  to 
all  the  employes  about  the  yard  and  to  the  engineer  and  fire 
man  on  the  train  in  question,  and  it  was  not  an  xmcommon 
thing  for  the  train  to  pass  when  no  signals  were  displayed. 

It  was  known  to  Edwards,  Schram's  immediate  superior, 
but  he  testified  that  he  never  had  reported  it  to  the  division 
superintendent,  who  alone  had  the  power  to  remove  Schram. 
The  e\adence,  however,  was  ample  to  justify  the  inference 
that  the  defendant  should  have  known  of  it,  and  with  proper 
diligence  could  have  ascertained  it.  There  was  no  secrecy 
about  Schram's  habits  in  this  respect,  and  the  slighest  atten- 
tion to  the  condition  of  affairs  about  the  yard  in  the  morning 
and  evening  would  have  disclosed  the  fact  that  he  frequently 
left  his  post  at  those  hours.     And  we  are  of  the  opinicm  that 
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there  was  evidence  from  which  the  jury  could  find  that  Major 
Priest,  the  division  superintendent,  had  actual  knowledge  of 
the  fact. 

It  appeared  from  Schram's  testimony  that  Priest  frequently 
came  into  the  yard  when  he  was  at  breakfast,  and  it  was  not 
an  improper  inference  therefrom  that  he  should  have  knoAvn 
of  Schram's  neglect  of  his  duties. 

The  request  to  the  court  to  charge  was  not  in  reference  to 
Priest's  knowledge  of  his  absence  at  the  hour  of  the  day  when 
the  accident  happened,  but  as  to  his  knowledge  of  the  viola- 
tion of  the  rule  which  required  his  presence  in  the  yard  dur- 
ing the  hours  of  service. 

The  court  did  charge  as  to  this  that  there  was  no  direct 
evidence  that  Priest  knew  of  it,  but  it  refused  to  charge  that 
there  was  no  proof  upon  which  the  jury  could  find  it  at  all. 
And  this  refusal  for  the  reason  already  stated  was  not  erro- 
neous. We  are  of  the  opinion,  therefore,  that  the  evidence 
justified  the  conclusion  that  the  defendant  was  negligent  in 
retaining  Schram  in  its  employ  after  its  knowledge  of  his 
customary  neglect  of  duty.  But  the  appellant  claims  that 
such  neglect  was  not  a  proximate  cause  of  the  accident,  and 
the  argument  is  that  inasmuch  as  Schram  had  after  the  pas- 
sage of  the  work  train  misplaced  the  switch,  but  believed  that 
be  had  closed  and  locked  it  so  that  trains  could  pass  west  on 
the  main,  track,  that  it  does  not  follow  that  had  he  remained 
in  the  yard,  he  would  have  again  examined  the  track. 

In  other  words,  if  he  had  remained  and  signalled  the  train, 
he  would  have  done  so  without  an  examination  of  the  switch, 
relying  upon  his  mistaken  notion  that  he  had  already  closed 
and  locked  it ;  and  also,  that  as  it  appeared  in  evidence  that 
Schram,  on  some  occasions,  failed  to  signal  the  train  in  ques- 
tion, because  he  was  engaged  elsewhere  in  the  yard ;  that  it 
could  not  be  assumed  that  such  would  not  have  been  the  case 
on  the  occasion  of  the  accident. 

We  are  of  the  opinion,  however,  that  the  jury  were  war- 
ranted in  assuming  that  had  Schram  remained  in  the  yard  he 
would  have  complied  with  the  rule,  and  performed  his  duties 
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in  reference  to  signaling  the  train.  It  appeared  that  the 
work  train  had  crossed  the  main  track  about  half  an  hour 
before  the  passenger  train  was  due,  and  after  the  passage  of 
that  train,  Schram  omitted  to  close  and  lock  the  SAdtch. 

If  he  had  remained  in  the  yard,  his  duty  would  lilave  been 
to  have  examined  the  switches  again  before  the  'pafisenger 
train  arrived,  and  before  his  signal  was  displayed,  to  see  that 
they  were  properly  set.  The  presumption  that  he  would  have 
done  so  must  prevail.  Here  was  an  accident  caused  by  the 
failure  of  a  servant  to  perform  a  particular  duty  because  of 
his  absence  from  his  post  We  cannot  assume  that  had  he 
been  at  the  yard,  he  would  have  neglected  that  which  he  was 
there  to  perform. 

But  the  verdict  of  the  jury  does  not  depend  upon  any  such 
refinement  of  argument  nor  the  defendant's  liability  rest  upon 
the  fact  whether  Schram  might  or  might  not  have  discerned 
the  open  switch  had  he  remained  in  the  yard ;  but,  upon  the 
question  whether  defendant  was  negligent  in  retaining  Schram 
in  its  employment  after  knowledge  that  he  frequently  De- 
lected his  duty. 

This  was  a  fact,  as  was  the  question  whether  Schram's  habit 
in  leaving  the  switch  unattended,  and  going  to  his  supper, 
was  negligence. 

There  was  evidence  to  justify  the  jury's  conclusion  upon 
both  questions,  and  it  was  for  them  to  say  whether  the  negli- 
gence of  the  defendant  so  established  was  the  cause  of  the 
accident. 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  affirmed,  with  costs. 

All  concur,  except  Follett,  Ch.  J.,  and  Haight,  J.,  not 
sitting. 

Judgment  affirmed. 
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Alonzo  Durtea,  as  Trustee,  etc.,  Respondent,  v.  Charles  o^ 
Bliven,  Appellant. 

A  contract  between  a  husband  and  wife  who  have  separated,  to  thereafter 
live  apart,  is  not  void  on  the  ground  of  public  policy. 

By  such  a  sepamtion  agreement  it  was  provided  that  the  wife  should  have 
the  custody  of  the  children;  but  it  was  agreed  on  her  part  and  that 
of  the  trusteee  named,  who  was  a  third  party  to  the  agreement,  that 
the  husband  should  have  the  right  to  visit  and  associate  with  the 
children  in  the  manner  specified.  In  an  action  to  recover  payments 
stipulated  by  the  contract  to  be  made  by  the  husband  to  the  trustee, 
for  the  benefit  of  the  wife,  held,  that  the  agreement  to  permit  the  husband 
to  associate  with  his  children  was  not  only  valid,  but  was  a  material 
part  of  the  contract  which  could  not  be  violated  by  the  wife,  and  a 
recovery  sustained  for  her  benefit  for  the  sum  stipulated  to  be  paid  by 
the  husband;  and  that,  as  the  defendant's  evidence  tended  to  show  a. 
violation  of  the  agreement  on  her  part,  a  refusal  to  submit  the  question, 
to  the  jury  was  error. 

(Argued  October  81,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme* 
Court  in  the  lirst  judicial  department,  entered  upon  an  order 
made  the  first  Monday  in  March,  1888,  which  affirmed  a  judg- 
ment in  favor  of  plaintiif  entered  upon  a  verdict  directed  hy 
the  court. 

This  action  was  brought  to  recover  certain  sums  alleged  to- 
be  due  under  a  separation  agreement. 

Edward  C.  Perkhis  for  appellant.  The  part  of  the  agree- 
ment  which  related  to  the  defendant's  intercourse  with  his 
children  was  valid.  {AUe?h  v.  Affleck^  64  How.  Pr.  385 ;. 
Bolen  V.  Bolen^  44  Hun,  362.)  The  exception  to  the  direction 
of  a  verdict  was  suflicient.  (Trustees^  etc^  v.  KlrJcy  68  N.  T^ 
459,  464;  Vail  v.  EeynoliU,  118  id.  297,  300.) 

Henry  W,  Taft  for  respondent.  Mrs.  Bliven's  residence 
in  New  Jersey  deprived  the  defendant  of  none  of  his  privi- 
leges, nor  was  it  designed  so  to  do.     It  violated  neither  the. 
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letter  nor  spirit  of  the  agreement.  {Clarlc  v.  Fosdickj  1  K^.  Y. 
S.  R.  90 ;  27  id.  750.)  Mrs.  Bliven  was  called  upon  to  exerci>« 
discretion  in  allowing  the  defendant  to  associate  with  liis 
children.  {Potter  v.  Potter^  8  Civ.  Pro.  Rep.  150.)  A  sepa- 
ration agreement  is  binding  so  far  as  it  provides  for  tlie  sup- 
port of  the  yniQ  and  children  and  the  indemnity  of  the 
husband,  and  no  further.  (1  Bishop  on  Mar.  <fe  Div.  [6th  ed.] 
§§  631-636,  760 ;  Stewart  on  Mar.  &  Div.  §§  184, 192 ;  Clark 
•v.  FosiUck,  "in  N.  Y.  S.  R.  750 ;  TaUinger  v.  JIamJeviIIe. 
113  N.  Y.  427 ;  Gahisha  v.  Galmha,  27  K  Y.  S.  R  73s ; 
Wallace  v.  Bassett^  41  Barb.  96 ;  Anderson  v.  Anderson.  1 
Edw.  Ch.  380 ;  Dxipre  v.  Rein,  7  Abb.  [N.  C]  256 ;  Chanqy- 
I'm  V.  Chamjpltn,  Iloff.  Ch.  55 ;  Carson  v.  Mwray^  3  Paige, 
483 ;  Collins  v.  Collins,  80  K  Y.  11 ;  Carpentei^  v.  OOporu, 
102  id.  560;  Fox  v.  Fox,  7  N.  Y.  S.  R.  271;  Maijnard  v. 
irai,  125  U.  S.  190 ;  Adams  v.  Palmer,  51  Me.  181 ;  Peojdi:  v. 
Brown,  35  Hun,  324 ;  Wilcox  v.  Wilcox,  14  N.  Y.  578 ;  Btsant 
V.  Wood,  L.  R.  [12  Ch.  Div.]  605 ;  Wihon  v.  Wihoii,  1  H.  L.  Cas. 
538 ;  Calkins  v.  Long,  22  Barb.  97 ;  Mann  v.  IIulbeH,  38  Hun, 
30 ;  In  re  Citneen',  17  Barb.  516  ;  Leavitt  v.  Palmer,  3  X.  Y. 
37;  Pars,  on  Cont.  458  ;  Allen  v.  Affleck,  64  How.  Pr.  Z>±) 
A  verdict  was  properly  directed  for  the  plaintiff  because  there 
was  no  dispute  about  the  material  facts.  There  was  a  clear 
preponderance  of  evidence  in  favor  of  the  plaintiff,  and  a  con- 
trary verdict  would  have  been  set  .aside.  {Bessoii  v.  Southard, 
10  N.  Y.  240 ;  Sanhorn  v.  Lefferts,  58  id.  183 ;  Herring  v, 
Iloppock,  15  id.  413;  Cagger  v.  Lansiixg,  64  id.  427;  Gotlti 
V.  Itoss,  15  Abb.  Pr.  253;  PeopU  v.  Bd.  of  Police,  14  id. 
159 ;  Story  v.  Brennan,  15  N.  Y.  526  ;  P.  Society  v.  Beach, 
74  id.  76 ;  Mayor,  etc.,  v.  Sands,  39  Hun,  524.)  The  wife 
discontinued  her  action  for  a  separation  on  the  faith  of  the 
agreement,  and  the  tnistee  has  supplied  support  for  tlie  wife 
and  children  since  the  defendant  has  defaulted  in  his  payments. 
It  would  result  in  great  hardship  and  injustice  if  the  defend- 
ant were  relieved  from  his  obligations  under  the  agreement 
after  he  has  received  substantially  all  the  I)enefits  thereof. 
{Mann  v.  IluJhert,  38  Hun,  31 ;  Simmons  v.  McEhcain,  26 
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Barb.  tl:22  ;  Wallace  v.  Bassett^  41  id.  96L)  Defendant's  gen- 
ei*al  exception  to  the  direction  of  a  verdict  was  insufficient. 
He  is  estopped  from  raising  the  point  that  there  were  questions 
of  fact  which  should  have  l)een  passed  upon  by  the  jury. 
^Kennedy  v.  a,  eU,,  R.  R.  Co,,  67  Barb.  181;  Fern  Allen  v. 
K  Ins.  Co.,  10  Hun,  400 ;  ShuUleworth  v.  WinU^r,  55  N.  Y. 
624 ;  O'Neil  v.  James,  43  id.  03 ;  People  v.  Cool%  8  id.  75, 
76.)  Even  if  the  plaintiff  had  failed  to  make  out  his  case  at 
the  time  the  motion  for  dismissal  was  made,  the  judgment 
Tvill  not  be  revei^sed  if  the  necessary  evidence  was  afterward 
supplied.     {Dean  v.  Corhett,  19  J.  &  S.  103.) 

Follett,  Ch.  J.  June  5, 1872,  Emma  L.  Duryea  and  Charles 
J.  Bliven  intermarried,  and  April  14, 1873,  a  son  named  Henry 
A.  and  August  8,  1875,  a  daughter  named  Marguerite  D. 
were  bom.  Afterwards  differences  arose  between  the  husband 
and  the  w^ife  and  they  separated,  she  bringing  an  action  for 
a  limited  divorce.  On  the  19th  day  of  February,  1883,  the 
husband,  as  party  of  the  first  part,  the  wife,  as  party  of  the 
second  part,  and  Alonzo  Duryea,  tlie  father  of  the  wife,  as 
party  of  the  third  part,  executed  a  contract  by  which  the 
husband  and  wife  agreed  to  live  apart.  It  was  provided  that 
the  children  should  remain  with  the  mother,  subject  to  the 
right  of  the  father  to  visit  and  associate  with  them  as  pro- 
vided in  the  third  and  fourth  articles  of  the  contract,  which 
are  as  follows : 

^*' Third.  During  the  pendency  of  this  agreemenV  tlie  said 
party  of  the  first  part  shall  have  free  access  and  communica- 
tion with  the  said  two  children  twice  in  each  week,  to  wit,  on 
Sunday  and  Wednesday  ;  shall  have  admission  at  such  times  to 
the  residence  of  the  said  party  of  the  second  part  for  the  purpose 
of  seeing  the  said  children ;  shall  be  ]xjrmitted  to  take  the 
children  out  of  the  house  on  the  said  tv^'o  days  of  the  week  for 
the  purpose  of  exercise  and  companionship,  at  which  times 
they  may  be  accompanied  l)y  an  attendant,  to  be  selected  or 
approved  by  the  party  of  the  second  part,  and  compensated  by 
the  party  of  the  first  part,  and  if  the  said  party  of  the  first 
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part  should  be  confined  to  his  house  by  illness  and  unable  ta 
go  to  his  children,  then  they  shall  be  sent  to  him,  attended  as 
aforesaid,  ^t  his  expense,  twice  a  week,  at  such  reasonable 
times  and  to  such  reasonable  place  or  places  as  may  be 
consistent  with  their  health. 

^'Fourth.  The  said  party  of  the  second  part  will  put  no 
obstacle  in  the  way  of  tlie  restoration  and  maintenance  of  the 
love  and  afifection  of  the  said  two  children  for  their  father,  or 
in  the  way  of  a  reasonable  and  proper  companionship  between 
the  father  and  his  children,  either  by  influencing  the  children 
against  the  father,  or  in  any  other  way,  nor  shall  she  do  any- 
thing to  estrange  them  from  him ;  and  no  force  or  duress  shall 
be  exercised  by  either  parent  to  compel  or  prevent  intercourse 
between  the  father  and  the  said  children." 

The  husband  agreed  to  pay  the  trustee  $75  per  month 
which  sum  he  and  the  wife  stipulated  should  be  in  full  dis- 
charge of  liability  for  their  support.  The  defendant  made  all 
of  the  stipulated  payments  which  became  due  before  October 
1,  1884,  but  the  one  which  fell  due  on  that  date,  and  all  sub- 
'sequent  ones  he  refused  to  pay  on  the  ground  that  his  wife 
had  violated  the  third  and  fourth  clauses  of  the  contract  above 
set  forth. 

It  is  settled  in  thi&  state  tliat  a  contract  between  a  husband 
and  wife  who  have  separated  to  thereafter  live  apart  is  not 
void  01)  the  ground  of  public  policy.  {Gahisha  v.  GaltisJiay 
116  N.  Y.  635;  Clark  v.  Fosdlck,  118  id.  7.)  The  agree- 
ment of  the  wife  and  trustee  to  permit  the  husband  to  associ- 
ate with  his  children  was  not  only  valid,  but  was  a  material 
part  of  the  contract  which  could  not  be  violated  by  the  wife, 
and  a  recovery  be  sustained  in  her  favor  for  her  benefit  of  the 
sum  which  he  stipulated  to  pay  monthly. 

On  the  trial  the  defendant  testified  that  he  was  not  permit- 
ted to  see  his  children  except  in  the  presence  of  third  persons, 
and  that  they  were  not  allowed  to  visit  him  when  he  was  sick. 
If  this  was  true,  and  without  justificfition,  it  was  a  violation 
of  the  contract  on  the  part  of  the  wife,  and  no  recovery  could 
be  had  for  her  benefit  while  she  was  refusing  to  perform  on 
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her  part.  A  contract  of  this  character  is  incapable  of  the 
exact  perfonnance  which  may  be  made  of  a  business  one,  but, 
nevertheless,  both  parties  are  required  to  attempt  to  carry  it 
out  in  good  faith.  There  was  a  clear  conflict  in  the  evidence^ 
and  in  the  inferences  to  be  drawn  from  it  The  defendant 
testified  that  on  many  occasions  he  was  denied  the  right  to 
assodate  with  his  children  without  any  apparent  or  sufficient 
reason.  The  wife  and  the  trustee,  by  their  evidence,  denied 
that  some  of  the  refusals  occurred,  and  gave  reasons  why,  in 
other  instances,  the  children  were  not  present  when  the  lather 
called.  Whether  the  reasons  put  forward  were  the  real  ones,, 
and  if  real,  whether  they  were  sufficient,  was  a  question  to  be 
determined  by  the  jury,  and  tlie  court  was  not  justified  in 
declaring,  as  a  matter  of  law,  that  the  wife  had  performed  her 
contract,  or  that  her  failure  to  perform  it  was  justified  by  the 
evidence.  A  question  of  fact  arising  upon  the  evidence  as  to 
whether  the  wife  had  violated  the  contract  in  the  respecta 
complained  of,  it  was  error  to  direct  a  verdict  for  the  plain- 
tiff, for  which  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event.  * 

All  concur. 

Judgment  reversed. 


The  Town  of  Kirkwood,  Appellant,  v.  David  Newbury  et  al.,. 

Respondents. 

Originally  and  as  one  of  the  attributes  of  state  sovereignty,  the  power  ta 
lay  out  highways  and  to  build  bridges  connecting  them  over  streams, 
for  the  use  of  the  public,  and  to  levy  taxes  for  that  purpose,  belonged 
to  the  state  legislature,  and,  m  the  exercise  of  its  own  discretion,  it 
could  delegate  the  exercise  of  such  power  to  boaids  of  supervisors,  the 
subordinate  local  legislatures  of  the  several  counties  of  the  state. 

While,  by  the  State  Constitution  (§  18,  art.  8),  the  legislature  is  prohibited 
from  passing  any  private  or  local  law  for  the  building  of  a  bridge,  it 
may  (§  23,  art.  8)  confer  the  power  of  such  local  legislation  upon  boards 
of  supervisors. 

Under  the  act  of  1875  (Chap.  482,  Laws  of  T875),  conferring  "  on  boards  of 
supervisors  further  powers  of  local  legislation,"  as  amended  by  the  act 
of  1885  (Chap.  451,  Laws  of  1885),  the  board  of  supervisors  of  a  county 
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having  witliin  it  two  towns  separated  bj  a  stream,  may,  upon  the  proper 
application  of  one  of  such  towns,  enact  a  law  authorizing  and  compel- 
ling the  erection  of  a  bridge  over  said  stream  to  connect  highways  in 
said  towns,  and  impose  a  tax  upon  said  towns  to  pay  the  expenses 
thereof,  although  the  officers  of  one  of  the  towns  and  a  majority  of  its 
tax-payers  are  opposed  and  have  expressed  their  dissent  by  vote  at  a 
regular  town  meeting. 
Reported  below,  45  Ilun,  323. 

(Argued  October  20,  1890;  decided  December  9,  1890.) 

•  Appeal  from  judgment  of  the  General  Tenn  of  tlie  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  1,  1887,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  appeal  is  based  upon  the  judgment-roll  alone,  and 
brings  up  questions  of  law  only. 

The  facts  found  upon  the  trial  are  briefly  these :  The  towns 
of  Kirkwood  and  Conklin  are  adjoining  towns  in  the  county 
of  Broome,  and  are  separated  by  the  Susquehanna  river. 
March  19,  1880,  the  l)oard  of  suj^ervisors  of  the  county  of 
*  Broome  passed  a  bill  (No.  39)  authorizing  the  construction  of 
an  iron  bridge  across  the  Susquehenna  river  between  said 
towns,  the  issuing  of  bonds  to  raise  the  money  with  which  to 
pay  for  the  same  and  appointing  the  defendants  commissioners 
of  the  town  of  Kirkwood,  who  were  to  cooperate  with  the 
commissioners  appointed  for  that  purpose  by  the  town  of 
Conklin.  This  bill  was  passed  on  the  application  of  the  town  of 
Conklin  alone,  regularly  made  at  a  special  town  meeting  for  that 
purpose.  The  town  of  Kirkwood  had  previously  voted,  at  a 
regular  town  meeting  by  a  majority  vote,  not  to  join  in  or  to 
apply  for  the  building  of  said  bridge,  and  opposed  the  same. 
Previous  to  said  application  by  the  town  of  Conklin,  there 
was  no  highway  in  the  town  of  Kirkwood  leading  to  the  pro- 
posed site  of  the  bridge,  and  the  board  of  supervisors,  by 
proper  proceeding,  authorized  the  laying  out  of  a  highway  in 
the  town  of  Kirkwood  to  connect  with  that  already  laid  out  in 
the  town  of  Conklin.  No  application  for  the  bridge  had  ever 
been  made  to  tlie  town  officers  or  voters  of  Kirkwood,  and  no 
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bridge  had  previously  existed  at  the  site  upon  which  this 
bridge  was  proposed  to  be  built. 

On  May  19,  1886,  and  a  few  days  after  the  commencement 
of  this  action,  the  legislature,  by  chapter  419  of  the  laws  of 
that  year,  legalized,  ratified  and  confirmed  the  action  and  pro- 
ceedings taken  in  this  matter  by  said  board  of  supervisors. 

The  complaint  only  seeks  to  restrain  the  issuing  of  the  bonds 
upon  the  town  of  Kirkwood  for  its  proportion  of  the  expense 
for  the  bridge.  • 

An  injunction  was  granted  at  the  outset  of  the  action,  but 
was  vacated  before  the  action  was  tried,  and  the  order  vacating 
it  was  not  appealed  from. 

Alex,  its  A.  W,  Cumminff  for  appellant.  The  board  of 
supervisors,  under  a  conditional  right  to  authorize,  had  no 
power  to  compel  the  town  of  Kirkwood  to  build  the  bridge. 
(Laws  of  1875,  chap.  482,  §  1 ;  Const,  of  K  Y.  art.  3,  §§  18, 
23;  Laws  of  1882,  §  60;  Laws  of  1885,  chap.  451;  E.  S. 
§  1392 ;  Laws  of  1857,  chap.  639 ;  Laws  of  1883,  chap.  346  ; 
Laws  of  1875,  chap.  482,  §  6.)  Neither  the  Legislature  nor. 
the  board  of  supervisors  had  any  power  to  authorize  the 
defendants  to  build  this  bridge,  or  provide  money  therefor, 
and  charge  the  same  to  tlie  town.  (People  ex  rel.  v.  Alder- 
men., 55  N.  Y.  50 ;  People  ex  rel,  v.  McKinney^  52  id.  37^ 
The  complaint  alleges  a  good  cause  of  action.  {Town  of 
WiUshorough  v.  N.  Y,  &  C.  R.  P.  Co.,  72  K  Y.  182 ;  To^on 
of  Essex  V.  Rogers,  76  id.  599 ;  Tovyn  of  Wayne  v.  Sherwood, 
Id.  199  ;  Tomn  of  Springport  v.  Savhujs  Banh,  75  id.  393  ; 
84  id.  403  ;  Town  of  Vance  v.  Woodruff,  62  id.  462  ;  Tcywn 
of  Buaneshurgh  v.  JenJciris,  46  Barb.  294;  57  N.  Y.  177; 
Hardenhurg  v.  Van  Keuren,  16  Hun,  23  ;  3  Pom.  Eq.  Juris. 
367,  §  1338.)  Defendants  are  not  aided  by  the  legalizing  act 
of  1886.  (Const,  art.  17,  §  3  ;  Ilardenberg  v.  Van  Keuren, 
16  Hun,  14  ;  Gregg  v.  Tovm  of  Andes,  93  N.  Y.  417,  418  ; 
People  V.  Mitchell,  35  id.  551 ;  Town  of  Duaneslnirg  v. 
Jenkins,  57  id.  177 ;  16  Hun,  17-22 ;  McGniar  v.  Henry,  84 
Ky.  1.) 
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A.  B.  Wal^  for  respondents.     The  board  of  supervisors 
iiad  the  power  to  provide  for  Imilding  the  bridge  in  question, 
upon  the  application  of  one  town  alone.     (State  Const,  art.  3, 
§§  18,  23;  People  v.  Mat/or,  etc.,  4  N.  Y.  419;  Taion  of 
Duanesburg  v.  Jeiikins,  57  id.  178 ;  People  v.  Mitchdly  35 
id.  551 ;  In  re  Van  Antwerp,  56  id.  261 ;  Genet  v.  CUy  of 
Brooklyn,  99  id.  296  ;   Spencer  v.  Merchant^  100  id.  585 ; 
Laws  of  1875,  chap.  482,  §§  1,  3,  4 ;  Id.  chap.  275  ;  Laws  of 
1876,  chap.  257;  Laws  of  1865,  chap.  451;  People  v.  March^ 
14  Abb.  [N.  S.]  429 ;  People  v.  BmiJcs,  67  N.  Y.  568 ;  People 
V.  Flagg,  46  id.  401 ;  People  v.  McDonald,  69  id.  362 ;  B. 
I.  B.  Co.  V.  Warner,  32  K.  Y.  S.  R  407  ;  Laws  of  1838,  chap. 
314,  §  1 ;  Laws  of  1880,  chap.  175 ;  Iludson  v.  Mayor,  etc\. 
9  N.  Y.  163 ;  Mayor,  etc.,  v.  Pnrze,  3  Hill,  612 ;  WHson  v. 
Mayo?*,  etc.,  1  Den.  595  ;  People  v,  Snp7*s.,  51  N.  Y.  401 ; 
People  ex  rel.  v.  Common  Council  of  Brooklyn.,  22  Barb.  401 ; 
People  V.  Bd.  of  Supra.,  36  How.  Pr.  1 ;  Phelps  v.  Hawhy^ 
52  N.  Y.  23 ;  People  v.  BatcKdler,  53  id.  128 ;  5  Abb.  K  Dig. 
599,  §  121 ;  In  re  Lauterjung,  48  J.  &  S.  308 ;  Hagadorn  v. 
Raux,  72  N.  Y.  583 ;  Donaldson  v.  Wood,  22  Wend.  395 ; 
Dwarris  on  Stat  562  ;  Pilloio  v.  Bushnell,  5  Barb.  136.)    Tliat 
there  was  no  highway  at  the  location  of  the  proposed  bridge 
when  the  town  meeting  voted  does  not  ailect  the  act    {People 
V.  Flagg,  46  N.  Y.  401 ;  People  v.  Meach,  14  Abb.  [X.  S.]  429 ; 
Peojyh  V.  BatcheUer,  53  N.  Y.  128  ;  People  v.  Banks,  67  id. 
574,  575.)    Section  13,  article  2,  chapter  2,  part  1  of  the  Revised 
Statutes,  provides  "  that  town  meetings  shall  be  kept  open  in 
the  day-time  only,  between  the  rising  and  the  setting  of  the 
film,  and  does  not  require  the  meeting  to  be  kept  open  from 
sunrise  to  sunset."     {People  v.  Martin^  5  N.  Y.  22  ;  Laws  of 
1874,  chap.  173 ;  1  R  S.  815.)     That  bill  No.  39  was  passed 
upon  the  same  application  or  resolution  as  bill  No.  35,  does  not 
affect  the  validity  of  bill  No.  39.     (Laws  of  1875,  chap.  482, 
§  2  ;  2  R,  S.  949.)     If  any  irregularity  affecting  the  validity 
of  bill  No,  39  had  existed,  such  irregularity  would  have  been 
cured  by  chapter  419  of  the  Laws  of  1886.     {Tifft  v.  City 
of  Buffalo,  82  N.  Y.  204;  Williams  v.  Town  of  Duaneshurg, 
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66  ii  129 ;  Thompson  v.  Perrine,  13  Otto,  815 ;  Rogers  v. 
Stephens,  86  N.  Y.  623  ;  Spencer  v.  Merchant,  100  id.  585  ; 
W.  I.  B.  Co.  V.  Town  of  Attica,  49  Hun,  513 ;  People  ex  rd. 
Kilmer  v.  McDonald,  69  N.  Y.  362.)  The  bonds  in  question 
have  been  issued  and  sold  since  the  trial,  and  an  injunction 
restraining  their  issue  and  sale  will  not  be  granted,  as  it  would 
be  ineffectual.  {People  v.  Clarlc,  70  N.  Y.  518.)  Whether 
the  action  of  the  board  of  supervisors,  as  expressed  hy  super- 
visors' bill  No,  39,  was  legal  and  valid  or  not,  the  judgment 
must  be  sustained,  as  the  plaintiff's  complaint  does  not  state  a 
cause  of  action.  (Laws  of  1875,  chap.  482,  §  4  ;  2  R.  S.  949, 
§  4 ;  Tmon  of  Mentz  v.  CooTc,  22-  Wkly.  Dig.  476  ;  98  N.  Y. 
222,  229;  T(mn  of  Venice  v.  Wood^^ff,  62  id.  462  ;  Tmon  of 
Springport  v.  T  /S  Bank,  74  id.  397 ;  Taivn  of  Lyons  v. 
Chamberlain,  89  id.  578 ;  Cagwin  v.  Tom7i  of  Hancock,  84 
id.  532 ;  Town  of  Wellshirg  v.  JV.  Y,  cfe  C  It  P.  Co.,  76 
id.  182;  Town  of  Essex  v.  Rogers,  Id.  599;  Toion  of  Wayne 
V.  Sherwood,  Id.  599 ;  Town  of  Springport  v.  Teutonia,  84 
id.  403  ;  Town  of  Dua/n^sburg  v.  Jenhins,  46  Barb.  294  ;  57 
N.  Y.  177;  Laws  of  1872,  chap.  161 ;  Code  Civ.  Pro.  §  1925  ; 
Ayres  v.  Lawrence,  59  N.  Y.  192 ;  KUbourne  v.  ;S^,  John,  89 
id.  22.) 

Potter,  J.  The  main  question  in  this  case  is  whether  the 
board  of  supervisors,  under  the  existing  law  of  this  state,  may, 
upon  application  of  one  of  two  towns  in  the  same  county 
separated  by  a  stream,  and  against  the  wishes  of  a  majority  of 
the  voters  as  expressed  in  iovnx  meeting  and  without  the  con- 
sent of  its  officers  authorized  to  give  consent,  direct  the  build- 
ing of  a  highway  bridge  across  such  streams  and  levj^  a  tax 
upon  tax-payers  of  the  latter  town  to  defray  in  part  the 
expenses  of  building  such  bridge.  The  court  below  held  that 
the  board  of  supervisors  of  a  county  so  situated  had  such 
power. 

The  question  is  one  of  sufficient  general  interest  and  impor- 
tance, to  receive  the  sanction  or  dissent  of  this  court,  notwith- 
standing the  bridge  has  been  completed  and  paid  for  by  the 
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levying  and  applying  the  taxes  raised  for  that  purpose  in  part 
from  the  town  objecting  to  the  project,  while  this  action 
brought  to  test  that  question  has  been  pending. 

We  think  the  judgment  of  the  court  below  in  this  case 
should  be  aflSrmed,  and  in  view  of  the  able  and  elaborate 
review  and  construction  of  the  various  statutes  involved  in 
this  case  when  it  was  before  the  trial  court,  it  will  not  be 
necessary  or  advisable  to  extend  the  discussion  to  any  con- 
siderable length. 

I  cannot  think  it  necessary  to  cite  authorities  in  support  of 
the  proposition  that,  originally  and  as  one  of  the  attributes  of 
sovereignty,  the  power  to  lay  out  highways  and  to  build  bridges 
connecting  them  over  streams  for  the  use  of  the  public  and  to 
levy  taxes  for  that  purpose,  inheres  in  the  law-making  power 
of  the  state. 

The  law-making  power  may,  in  the  exercise  of  its  own  dis- 
cretion, or  under  the  direction  of  a  written  constitution,  dele- 
gate the  exercise  of  such  power  to  the  board  of  supervisors,  the 
subordinate  local  legislature  of  the  several  counties  of  the  state. 

The  Constitution  of  this  state  (§  18  of  art.  3),  not  because 
the  power  to  make  all  laws  does  not  belong  to  the  legislature, 
but,  doubtless,  to  save  the  time  of  the  general  legislature  and 
to  place  certain  powers  of  legislation  nearer  the  people  for 
whose  benefit  they  are  to  be  exercised,  restrains  the  general 
legislature  from  passing  any  private  or  local  bill  for  the  build- 
ing of  a  bridge,  and  section  23  of  the  article  provides :  "  The 
legislature  shall,  by  general  laws,  confer  upon  boards  of  super- 
visors of  the  several  counties  of  the  state  such  further  powers 
of  local  legislation  and  administration  as  the  legislature  may 
from  time  to  time  deem  expedient." 

The  legislature  has  accordingly  conferred  upon  the  boards 
of  supervisor  the  power  of  laying  out  highways  and  the 
building  of  bridges,  and  prescribed  the  conditions  upon  which 
the  boards  of  supervisors  may  exercise  such  power. 

The  acts  whicli  have  been  passed  by  the  legislature  from 
time  to  time  prescribe  the  changes  which  it  has  deemed  it 
advisable  to  make  upon  this  subject 
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The  act,  chapter  451  of  tlie  Laws  of  1885,  passed  by  the 
legislature  of  tlie  state  June  ninth,  amending  chapter  482  of 
the  Laws  of  1875,  prescribes  the  conditions  upon  which  boards, 
of  8upervisoi*8  may  exercise  the  power  of  building  bridges,  and 
the  findings  of  the  trial  court  in  this  case  show  that  the  condi- 
tions prescribed  by  the  above-cited  chapter  451  of  the  Laws  of 
1885  existed  when  the  board  of  supervisors  of  Broome  county 
assumed  to  authorize  the  building  of  the  bridge  in  question, 
and  provided  the  means  therefor  by  the  levying  of  the  taxes 
upon  the  towns  of  Conklin  and  Kirkwood. 

We  think  by  the  change  of  the  laws  effected  by  chapter  451 
of  the  Laws  of  1855,  the  board  of  supervisors  of  a  county  hav- 
ing within  it  two  towns  separated  by  a  stream  may,  upon  the 
proper  application  of  mie  of  such  towns,  enact  a  law  authoriz- 
ing and  compelling  the  erection  of  a  bridge  over  said  stream 
to  connect  highways  in  said  towns,  and  impose  a  tax  ppon  said 
towns  to  pay  the  expense  thereof,  though  a  majority  of  the 
tax-payers  of  one  of  such  towns  and  its  oflScers  are  opposed  to 
it,  however  such  opposition  may  be  indicated.  {People  ex  reL 
Otsego  Co.  Bk.  v.  Board  of  Suprs,^  51  N.  Y.  401 ;  People 
ex  reL  McLean  v.  Flagg^  46  id.  401 ;  People  ex  rel.  Kilman 
V.  McDonald,  69  id.  32.) 

In  order  to  warrant  the  conclusion  of  a  court  that  the  legis- 
lature intended  to  change  a  statute  where  there  is  but  slight 
change  in  the  phraseology  of  the  later  statute,  it  is  not  always 
necessary  to  find  a  reason  for  the  change,  but  it  seems  to  me 
that  it  would  not  be  diflicult  to  suggest  a  reason  for  a  change 
of  the  former  statute  by  the  statute  under  consideration. 

If  the  former  statute  had  not  been  changed,  as  we  think  it 
has  been,  a  bare  majority  of  the  tax-payers  of  a  town  could 
bar  the  way,  perhaps  the  most  convenient  and  necessary  for  the 
rest  of  the  inhabitants  of  that  town,  and  of  the  entire  public 
outside  of  that  town,  into  or  through  such  town  at  the  most 
accessible  point. 

Having  reached  the  conclusion  that  the  decision  of  the  court 
below,  upon  the  ground  upon  which  it  is  placed,  should  be 
affirmed,  I  have  not  deemed  it  worth  while  to  discuss  the 
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other  points  presented  by  counsel  for  the  respondent  in  rela- 
tion  to  the  effect  of  the  act  of  the  legislature  legalizing  the 
.acts  and  proceedings  of  the  board  of  supervisors  involved  in 
this  action,  passed  before  the  action  was  commenced  ;  or  that 
this  action  sought  no  other  relief  than  to  restrain  the  issuing 
of  bonds  by  the  respondents,  and  that  the  bonds  have  l>een 
issued  and  paid  before  the  argument  of  this  appeal,  or  whether 
this  action  is  maintainable  by  the  town,  or  whether  the  undis- 
puted facts  in  this  case  constitute  a  cause  of  action  upon  the 
equity  side  of  the  court  to  restrain  the  issuing  of  bonds  where 
there  is  want  of  a  defense  at  law. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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|g=^  Maby  Messelback,  Appellant,  v.  Fkedekick  Henry  Normak, 

i^^~^  ^  Treasurer,  etc.,  Kespondent. 
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|i22  578  Jt  tfems,  a  party  to  a  contract  which  contains  a  provision  that  it  shall  not 

|141    224  '^       ''  .  '^ 

•  be  changed,  except  by  a  writing  signed  by  him,  may  by  conduct  estop 

himself  from  enforcing  the  provision  against  a  party  who  has  acted  in 

reliance  upon  such  conduct;  and  so,  the  acts  of  an  agent  w^ho  possesses 

the  power  of  the  principal,  or  who  has  been  held  out  by  the  principal 

as  possessing  his  power  in  respect  to  the  provision  alleged  to  have  been 

altered,  may  also  estop  his  principal. 

Where,  however,  an  insurance  policy  provided  that  the  insurer  "shall  not 
be  bound  *  *  *  by  any  act  of  or  statement  made  *  *  *  by  any 
agent  *  *  *  which  is  not  authorized  by  this  policy  or  contained 
therein,  or  in  any  written  paper  mentioned  herein,"  A^^cf  that  the  power 
to  waive  performance  of  a  provision  of  the  policy  could  only  be  exercised 
in  the  mode  prescribed,  unless  it  was  shown  that  the  agent,  w^hose  acts 
were  alleged  to  amount  to  a  waiver,  possessed  actually  or  apparently 
the  power  of  his  principal  in  respect  to  the  provision  alleged  to  have 
been  waived. 

A  policy  of  fire  insurance  upon  a  dwelling-house  contained  the  following 
provision:  "Tliis  policy  shall  become  void  unless  consent  in  writing  is 
indorsed  hereon  by  or  on  behalf  of  the  society  •  *  *  if  any  building 
hereby  insured  becomes  vacant  or  unoccupied;"  also,  one  to  the  effect 
that  the  use  of  general  terms  or  anything  less  than  a  distinct,  specific 
agreement,  clearly  expressed  and  indorsed  on  the  jwlicy  shall  not  be  con- 
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sidered  as  a  waiver  of  any  printed  or  written  condition  expressed  therein. 
In  an  action  upon  the  policy  it  appeared  that  on  April  17,  1884,  the 
tenant  who  had  been  occupying  the  property  moved  out  and  the  building 
remained  unoccupied  until  April  twenty-sixth,  when  it  was  destroyed 
by  fire.  Plaintiff's  evidence  was  to  the  effect  that  she  immediately  noti- 
fied defendant's  agent  from  whom  she  had  received  the  policy,  that  the 
tenant  had  moved  out;  he  said  "  all  right,"  and  that  he  would  stop  and 
fix  her  policy  so  that  it  would  be  all  right,  if  the  house  was  vacant. 
There  was  no  evidence  that  said  agent  liad  power  to  waive  in  any  way, 
except  as  specified  in  the  policy,  any  of  its  provisions.  Held,  that  no 
legal  waiver  of  the  provision  in  respect  to  occupancy  having  been  shown, 
plaintiff  was  not  entitled  to  recover. 
Reported  below,  46  Hun,  414. 

(Argued  October  21,1890;  decided  December  2,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in^the  third  judicial  department,  entered  upon  an  order 
made  the  third  Tuesday  of  November,  1887,  wliich  reversed  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee,  and  granted  a  new  trial. 

This  action  was  brought  against  defendant  as  treasurer  of 
the  Sun  Fire  Office  of  London,  an  association  formed  and 
created  under  the  laws  of  England,  upon  a  policy  of  fire 
insurance  issued  by  tliat  association. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Eugene  Burlingame  for  appellant.  This  being  an  appeal 
from  an  order  reversing  a  judgment  on  the  report  of~a  referee 
and  ordering  a  new  trial,  this  court  will  not  review  the  ques- 
tions of  fact  determined  by  the  referee  further  than  to  see  if 
there  was  any  evidence  before  him  upon  which  to  base  his  deter- 
minations. \piatt  V.  Flatt,  58  N.  Y.  646 ;  Weyer,Y.  Beach,  79  . 
id.  409 ;  Davis  v.  Leopole,  87  id.  620  ;  Van  TameU  v.  Wood,  79 
id.  614;  SnehUy  v.  Connor,  78  id.  218  ;  Matter  v.  Rosb,  87  id. 
514 ;  Code  Civ.  Pro.  §§  1337, 1338  ;  People  v.  French,  92  N.  Y. 
306 ;  Quincy  v.  White,  63  id.  375 ;  Reynolds  v.  BohiiiBon,  82  id. 
106;  Haynss  v.  McDermott,  91  id.  464;  Hal-pin  v.  P.  Ins, 
Co.,  118  id.  165.)  The  only  inquiry  here  is  whether  the  judg- 
ment entered  upon  the  report  of  the  referee  rests  upon  any 
error  in  law.     {Davis  v.  Leapole^  87  N.  Y.  730.)    The  delivery 
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by  the  plaintiff  and  the  acceptance  by  the  children  of  the 
deed  were  essential  to  divest  plaintiff  of  and  invest  he'r  children 
with  the  title  to  the  property  in  question.     (5  Am.  &   Eng. 
Ency.  of  Law,  445,  499 ;  Hoosevelt  v.   CaroWy  6  Barb.    19(>, 
105 ;  StiUwell  v.  Ilnhbard,  20  Wend.  44 ;  Jackson  v.  Bun- 
lajpy  1  Johns.  Cas.  114;    Church  v.  Gillman^  15  Wend.   650; 
Braeket  v.  Barmy,  28  N..  Y.  333,  340,  341 ;  FMer  v.  //«//, 
41  id.  416;  Best  v.  Broicfi,  25  Ilun,  223;  Gilbert  v.  3".  .4. 
K  Ifis.  Co.,  23  Wend.  43 ;  ^^Use^/  v.  Dennis,  44  Barb.  359 ; 
Jackson  V.  Bodie,  20  Johns.  184;  Jackson  v.  PMpps^  12  id. 
422  ;   Young  v.  G%ulbean,  3  Wall.  636  ;  Prestnian  v.  Bakt-r^ 
36  Wis.  644 ;  Baker  v.  IlaskeU,  47  N.  II.  479 ;  Thompson  v. 
Uoijd,  49  Penn.  St.  128 ;  Spencer  v.  Carr,  45  N.  Y.  4, 410.)  The 
referee  properly  excluded  the  communications  between  plaintiff 
and  Judge  Westbr(x>k,  her  attorney,  relative  to  the  "  deed,'^ 
and  his  advice  to  her.     (Code  Civ.  Pro.  §  835 ;  Westover  v.  E, 
L.  Ins.  Co.,  99  K  Y.  56 ;  In  re  Coleman,  111  id.  220.)     The 
vacancy  of  the  building  destroyed  at  the  time  of  the  fire,  under 
the  facts  proven  and  found,  does  not  avoid  the  policy,  although 
written  consent  was  not  indorsed  upon  the  policy.     {Pitney  v. 
G.  F.  In^.  Co.,  65  K  Y.  6,  20,  21  ;  Carrol  v.  C  O.  In^.  Co., 
40  id.  292 ;  6't^e7i  v.  JV.  F.  Ins.  Co.,  89  N.  Y.  315,  325,  326; 
Whiied  v.  G.  F.  Ins.  Co.,  76  id.  416;  Bodins  v.  E.  Co.,  51 
id.  117  ;  Shear  v.  P.  Ins.  Co.,  4  Ilun,  801 ;  Marcus  v.  5. 
Z.  M.   Co.,  68  N.  Y.  625;  Van  Schoick  v.  N.  Ins.    Co., 
Id.  434;  Pechner  v.  P.  Ins.  Co.,  65  id.  195,  208;  11  Am. 
&  Eng.  Ency.  of  Law,  323 ;  Short  v.  If.  Ins.  Co.,  90  N.  Y. 
16-20;  Woodruff  y,  Ins.  Co.,  83  id.  134;  Ilatffht  v.  C.  Ins. 
Co.,  92  id.  51 ;  PMnson  v.  N.  Bank,  95  id.  637;  Baley  v. 
n.  F.  Ins.  Co.,  80  id.  21-23  ;  Kratzenstein  v.  ir,  Ins.  Co.,  116 
id.  54-59 ;  Halpin  v.  Ins.  Co.,  120  id.  73-78 ;  DiU^r  v.  Ins. 
Co.,  69  id.  256.) 

A.  II.  Sawyer  for  respondent.  The  plaihtiff,  at  the  time 
of  the  fire,  was  not  the  owner  of  the  insured  property,  and 
could  not  maintain  an  action  against  the  defendant  for  the  loae 
sustained  by  its  destruction.     {Fryer  v.  Rockefeller^  63  N.  Y. 
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273  ;  Rathhun  v.  Eathhun^  6  Barb.  98 ;  Tonipkins  v.  Wheeler^ 
16  Pet.  106,  119 ;  ParTcer  v.  Parker,  56  la.  Ill ;  MitcheU  y. 
Ryan,  3  Ohio  St.  377;  Brcncn  v.  Auden,  35  Barb.  341; 
Sernghanfn  v.  Wood,  15  Wend.  545  ;  Hathaway  v.  Payne,  34 
N.  Y.  92 ;  Hebhart  v.  HaugUan,  76  id:  55,  62 ;  In  re  Cole- 
Tnan,  111  id.  220.)  Tlie  deed  having  been  duly  executed, 
acknowledged  and  delivered  by  the  plaintiff,  the  grantor 
named  therein,  it  is  presumed  to  have  been  duly  delivered, 
and  the  burden  is  upon  the  plaintiff  to  establish  the  contrary 
by  a  fair  preponderance  of  evidence.  {CuVmne  v.  iV^.  Y.  C, 
Jt,  li,  Co.,  67  Barb.  562 ;  Meddaugh  v.  Blgelow,  Id.  106 ;  P. 
K  K  C(K  V.  Spencer,  10  Wkly.  Dig.  317 ;  Kelly  v.  Frazier, 
27  Hun,  314 ;  Rogers  v,  T,  Lis.  Co.,  6  Paige,  584,  596 ;  Zose^ 
V.  Morey,  57  Barb.  561 ;  Neimnayi  v.  Cordell,  43  id.  448,  455.) ' 
Conceding  the  facts  in  this  case  to  be  as  claimed  by  the  plain- 
tiff and  found  by  the  referee,  the  title  to  the  premises  in  ques- 
tion in  fact  passed  from  the  plaintiff  to  her  children,  the 
grantees  named  in  the  deed,  at  the  time  the  deed  was  deliv- 
ered to  the  county  clerk  for  record.  {Tooley  v.  Dihble,  2 
Hill,  641 ;  Stewart  v.  Stewart,  5  Conn.  317 ;  Hathaway  v. 
Payne,  84  N.  Y.  94;  Mitchell  v.  Ryan,  3  Ohio  St.  377; 
Cecil  V.  Bea/oer,  28  la,  241.)  Even  though  the  title  to  the 
premises  in  question  did  not  actually  pass  from  the  plaintiff  to 
her  children,  it  is  submitted  that  the  plaintiff,  at  the  time  of 
the  lire,  was  not  the  sole  and  unconditional  owner  of  the  prop- 
erty within  the  meaning  of  the  policy,  and  the  interest  of  the 
insured  in  the  property  was  not  truly  stated  in  the  policy. 
(.S:  F.  i&  M.  Ins.  Co.  V.  AlUn,  43  N,  Y.  394 ;  Lasher  v.  S.  J. 
F.  dk  M.  Ins.  Co.,  86  id.  423 ;  Lasher  v.  N.  Ins.  Co.,  18  Hun, 
9ft;  Rohrhdck  v.  G.  Ins.  Co.,  62  N.  Y.  47;  Weed  v.  L,  etc.. 
Lift.  Co.,  116  id.  106 ;  Treadway  v.  //.  31.  Ins.  Co.,  29  Conn. 
68.)  The  building  in  question  having  become  unoccupied  as 
a  dwelling-house  prior  to  the  fire  without  consent  in  writing 
indorsed  upon  the  policy  by  or  on  behalf  of  the  society,  there 
<»n  1)6  no  recoverj'  in  this  action.  {liei'mdnn  v.  A.  Ins.  Co,, 
85  N.  Y.  162;  Smnehorn  ^f.  M.  Ins.  Co.,  44  N.  J.  L.  220; 
Alrams  v.  A.  Ins.  Co.,  40  TJ.  C.  [Q.  B.]  175 ;  Coi^gan  v.  C. 
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Ins.  Co.,  122  Mass.  298;  Ashwarth  v.  B.  Ins.  Co.,  112  id 
422 ;  Cook  v.  C.  Ins.  Co.,  70  Mo.  610 ;  K  Ins.  Co.  v.  Meyer, 
63  Ind.  238  ;  Dennison  v.  P.  Ins.  Co.,  52  la.  457 ;  McClure  t. 
W.  F.  Ins.  Co.,  90  Penn.  277 ;  BenneU  v.  A.  Ins.  Co.,  50  Conn. 
420  ;  51  id.  504  ;  Barry  v.  P.  Ins.  Co.,  35  Hun,  601.)  The 
Sun  Fire  Office  Society  never  in  any  manner  waived  the  con- 
dition of  the  poHcy  providing  that  the  saine  should  become 
void  if  said  building  insured  be  or  become  vacant  or  unoccu- 
pied unless  consent  in'  writing  is  indorsed  upon  said  policy  by 
or  on  behalf  of  said  society,  and  the  refusal  of  the  referee  to 
find  that  there  was  no  such  waiver  was  error.  (  Walsh  v.  //. 
F.  Ins.  Co.,  73  N.  Y.  5  ;  Marvin  v.  U.  I.  Ins.  Co.,  85  id.  270: 
Coldwater  v.  Z.  Ins.  Co.,  39  Hun,  178 ;  Steen  v.  N.  F.  In^ 
Co.,  89  N.  Y.  315 ;  Chuse  v.  11  Ins.  Co.,  20  id.  52 ;  Rohrbark 
V,  G.  Ins.  Co.,  62  id.  63 ;  Alexander  v.  G.  Ins.  Co.,  %Q  id. 
467;  BarieoAM  v.  P.  Ins.  Co.,  67  id.  595  ;  iV^  F.  Z.  Lis.  Co. 
V.  Fletcher,  117  U.  S.  519,  528.) 

Follett,  Ch.  J.  June  9,  1883,  the  defendant  insured  the 
plaintiff  against  such  loss  or  damage  not  exceeding  $1,500  a? 
should  be  caused  by  fire  during  the  next  three  years  to  a 
building  then  in  process  of  erection,  which,  when  completed, 
was  to  be  occupied  as  a  dwelling.  The  policy  contained, 
among  others,  the  following  provisions : 

"  This  poUcy  shall  become  void,  unless  consent  in  writing 
is  indorsed  hereon  by  or  on  behalf  of  the  society,  in  each  of 
the  following  instances  *  *  *  If  any  building  hereby 
insured  be  or  become  vacant  or  unoccupied  for  the  purpose 
indicated  in  this  contract" 

The  building  was  finished  August  1,  1883,  and  thereafter 
was  occupied  as  a  dwelling  by  a  tenant,  until  April  17,  1884, 
when  he  left,  and  the  building  remained  unoccupied  until 
April  26,  1884,  wiien  it  was  totally  destroyed  by  fire.  The 
building  was  unoccupied  within  the  meaning  of  the  policy. 
{Hatpin  v.  Phenix  Ins.  Co.,  118  N.  Y.  165.)  No  written 
consent  was  indorsed  on  the  policy  that  it  should  continue  in 
force  while  the  building  was  unoccupied,  and  it  is  conceded 
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that  no  recovery  can  be  had  unless  the  evidence  establishes  a 
waiver  of  this  provision.  Undoubtedly,  a  painty  to  a  contract 
which  contains  a  prevision  that  it  shall  not  be  changed  except 
by  a  writing  signed  by  him,  may  by  conduct  estop  himself 
from  enforcing  the  provision  against  a  party  who  has  acted  in 
reliance  upon  the  conduct,  and  so  the  acts  of  an  agent,  who 
possesses  the  power  of  the  principal,  or  who  has  been  held 
out  by  the  principal,  to  possess  his  power  in  respect  to  the 
provision  alleged  to  have  been  altered  or  changed,  may  also 
estop  his  principal.  But,  under  a  policy  containing  a  pro- 
vision that  the  insurer  "  shall  not  be  bound  *  *  *  b^ 
any  act  of  or  statement  made  *  *  *  by  any  agent 
*  *  *  which  is  not  authorized  by  tliis  policy  or  contained 
therein  or  in  any  written  paper  mentioned  therein,'  the 
power  can  only  be  exercised  in  the  mode  prescribed,  unless 
it  is  shown  that  the  agent  possessed,  actually  or  apparently, 
the  power  of  his  principal  in  respect  to  the  provision  alleged 
to  have  been  waived.  ( Weleh  v.  Hartford  F,  Ins,  Co.^  73  N. 
Y.  5 ;  Man)in  v.  UnlDersal  Life  InL   Co.^  85  id.  278.) 

Upon  the  question  of  waiver,  the  plaintiff  testified:  "Wlien 
Mrs.  Jones,  the  tenant,  moved  out  of  the  building,  I  went 
and  saw  Mr.  Bennett  (the  agent  of  defendant)  right  away. 
Q.  What  did  you  say  to  liim  ?  A.  I  told  Mr.  Bennett  the 
tenant  wanted  to  go  out  and  I  wanted  to  move  in  myself ;  he 
said  all  right.  *  *  *  Q.  "What,  if  anything,  did  you  say 
to  the  agent  about  the  property  being  vacant,  and  about  the 
policy  of  insurance?  A.  I  told  him  the  folks  had  gone  out 
and  I  would  go  in  in  a  few  days ;  he  said  all  right ;  he  did 
not  say  anything  about  the  policy  or  the  insurance  ;  Bennett 
told  me  when  he  gave  me  the  policy  to  notify  him  if  the 
people  were  moving  out;  I  did  not  say  anything  else  to  him.'* 
The  plaintiff's  son-in-law  testified :  ''  Q.  What  have  you 
heard  him  (Bennett)  say,  in  relation  to  the  policy  in  suit,  in 
reference  to  Mrs.  Jones  moving  from  the  premises?  A.  I 
heard  Bennett  say,  in  Amsterdam,  that  he  told  plaintiff  that 
he  was  going  to  have  business  in  Schuyler  street,  and  would 
stop  and  fix  her  policy  so  that  it  would  be  all  right,  providing 
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it  was  vacant ;  he  said  he  told  her  tliis,  the  same  day  she 
notified  him  the  family  were  going  to  move  out"  This  is 
the  only  evidence  tending  to  establish  a  waiver.  The  referee 
did  not  find  as  a  question  of  fact  that  there  was  a  waiver  of  any 
of  the  provisions  of  the  policy,  but  simply  found  that  the 
conversations  above  quoted  were  had,  and  decided  as  a  ques- 
tion of  law  that  they  constituted  a  valid  waiver.  Tliis  con- 
clusion is  open  to  two  objections :  (1)  It  violates  the  following 
provision  of  the  policy :  "  The  use  of  general  terms  or  any- 
thing less  than  a  distinct,  specific  agreement,  clearly  expressed 
and  indorsed  on  the  policy  shall  not  be  considered  as  a  waiver 
of  any  printed  or  written  condition  expressed  tlierein.'' 
(2)  Tliere  is  no  evidence  that  Bennett  had  power  to  waive  by 
conduct  or  in  any  way,  except  as  specified  in  the  policy,  any 
of  its  provisions.  The  evidence  in  respect  to  the  terms  of 
Bennett's  agency  is  very  meager  and  general  in  its  character. 
The  plaintiff  testified  that  the  policy  was  delivered  by  "  Lyman 
Bennett,  defendant's  agent."  The  policy  was  countersigned 
by  "Lyman  Bennett,  agent,"  and  a  consent  indorsed  on  it 
when  issued  that  the  building  be  finished  without  extra  charge 
was  signed  "  Lyman  Bennett,  agent,"  which  is  all  the  evidence 
from  which  the  extent  of  his  powers  can  be  ascertained. 
There  is  no  finding  describing  the  extent  of  his  powers  or  the 
character  of  his  agency,  whether  it  was  general  or  special. 
Such  a  record  is  quite  insuflScient  to  justify  tliis  court  in  hold- 
ing as  a  matter  of  law  that  Bennett  possessed  the  powers  of 
the  principal  in  respect  to  the  i)rovisions  under  consideration, 
or  any  powers  except  such  as  he  was  shown  to  have  exercised. 
The  burden  of  showing  that  Bennett  possessed  the  powers  of 
the  principal  was  under  the  terms  of  the  policy  upon  the 
plaintiff  which  she  failed  to  sustain.  No  legal  waiver  of  the 
provision  in  respect  to  unoccupancy  having  been  established, 
the  plaintiff  was  not  entitled  to  recover. 

The  order  should  be  aflfirmed  and  judgment  absolute  ren- 
dered against  the  appellant,  with  costs. 

All  concur. 

Order  afiSrmed  and  judgment  accordingly. 
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William  M.  McFarlane,  Appellant,  v.  The  City  of  '*  il?' 

Brooklyn,  Eespondent. 

Plaintiff  purchased  several  lots  in  the  city  of  Brooklyn,  sold  for  the  non- 
payment of  taxes  assessed  thereon,  and  received  the  certificates  therofor, 
each  of  which  after  acknowledging  receipt  of  the  purchase-price,  recited 
that  the  purchase  entitled  him  to  a  lease  of  the  premises  sold  for  the  term 
specified  at  the  end  of  two  years,  unless  **  the  premises  be  redeeme*d 
within  that  time  or  any  irregularity  shall  be  discovered  in  tiie  proceed- 
ings prior  to  said  sale,  in  which  case  said  purchase-money  and  all  sums 
paid  for  taxes,  water-rates  or  assc^ssments  on  said  premises  *  *  *  shall 
be  repaid  to  said  purchaser  or  his  assigns  on  surrender  of  this  certificate 
*  *  *  and  no  further  or  other  damage  shall  be  claimed  by  said  certifi- 
cate." The  taxes  for  which  said  lots  were  sold,  were  void  because  of 
irregularities.  Held,  that  plaintiff  was  only  entitled  to  demand  and 
receive  from  the  city  the  sums  specified  in  the  certificates,  i.  e,,  the  pur- 
chase-money paid  with  the  sums  paid  for  taxes,  etc. ;  that  he  was  not 
entitled  to  interest  thereon;  also  that  as  it  appeaR'd  that  the  comptroller 
of  the  city  was  ready  and  ofifered  to  pay  these  sums  when  the  certificates 
were  tendered,  which  plaintiff  refused,  he  was  not  entitled  to  recover. 
(§  4,  chap.  888,  Laws  of  1884.) 

(Argued  October  27,  1890;  decided  December  9,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  23,  1886,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  based  upon  certain  certificates  issued  by 
defendant  on  sales  of  lots  for  unpaid  taxes  ;  it  was  brought  to 
determine  the  amount  plaintiff  was  entitled  to  receive  of 
defendant  upon  surrender  of  the  certificate  the  taxes  for  which 
they  were  sold  having  been  declared  void. 

The  findings  were  as  agreed  upon  by  the  parties.  Among 
other  matters  they  embrace  and  set  fortli  in  full  chapter  303 
of  the  Laws  of  1882  and  chapter  388  of  the  Laws  of  1884, 
which  relate  to  the  confirmation  and  payment  of  taxes  in  the 
city  of  Brooklyn  and  to  the  redemption  by  the  comptroller  of 
that  city  of  certain  tax  certificates. 
SicKELs  — YoL.  LXXVIL        74 
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The  following  facts  also  appear  from  the  findings :  Plaintiff 
purchased  several  lots,  sold  for  the  non-payment  of  taxes 
assessed  thereon  by  the  authorities  of  the  city  of  Brooklyn 
and  received  the  certificates  therefor  and  purchased  similar 
certificates  for  other  lots  sold  and  bid  off  by  the  city  for  un{>aid 
taxes  for  some  one  or  more  years  between  1867  and  1874,  each 
of  wliich  certificates  declared  the  holder  to  be  entitled  to  a  lease 
of  the  lot  so  sold  for  tlie  number  of  years  specified  therein  for 
the  term  of  one  Inmdred  years,  for  which  he  has  paid  the  sum  of 
$117.28,  and  which  said  purchase  entitles  him  to  a  lease  of  the 
•said  premises  for  the  term  aforesaid,  after  the  expiration  of 
two  years  from  the  date  hereof,  unless  said  premises  be 
redeemed  within  that  time  or  any  irregularity  shall  be  dis^- 
covered  in  the  proceedings  prior  to  said  sale,  in  which  case 
said  purchase-money  and  all  sums  paid  for  taxes,  water-rates 
or  assessments  on  said  premises  on  account  of  the  purcha«je 
hereinbefore  stated  shall  be  repaid  to  said  purchaser  or  liis 
assigns,  provided  this  certificate  shall  be  surrendered  to  the 
registrar  of  arrears,  and  no  further  or  other  damage  shall  be 
claimed  by  said  purchaser."  The  taxes  for  which  said  lots 
were  assessed  were  void.  Said  lots  were  also  assessed  for  taxes 
for  years  prior  and  subsequent  to  the  years  for  taxes  for  which 
they  had  been  sold,  which  assessments  were  also  void  and 
were  generally  unpaid  either  by  the  holders  of  the  certificates, 
the  owner  of  the  lots  or  by  any  one.  The  assessed  value  of  each 
of  tlie  said  lots  exceeds  the  amount  of  all  charges  thereon  for 
taxes,  assessments  and  water-rates  with  interest  assessed  upon 
these  lots  prior  to  the  1st  day  of  July,  1882.  The  sums  paid 
by  plaintiff  to  purchase  said  lots  and  whatever  tax  he  may  have 
paid  upon  any  of  them  was  received  into  the  treasury  of  the 
lief  endant,  and  such  sums  were  also  included  in  the  assessment  of 
arrearages  of  taxes  and  water-rates  made  witli  interest  by  the 
a*?sessors  under  the  act  of  1883,  chapter  114.  Plaintiff  and  the 
authorities  of  the  city  of  Brooklyn  believed  that  the  taxes  upon 
these  lots  were  valid  notwithstanding  the  defects  which  rendered 
them  void  appeared  upon  the  face  of  the  assessment  and  tax-roll 
until  a  decision  was  m^ide  by  the  Court  of  Appeals  in  the  year 
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1882.  Before  bringing  tliis  action  the  plaintiff  tendered  the 
said  certificates  to  the  collector  of  taxes  and  to  the  registrar  of 
arrears,  and  also  brought  them  into  court  and  offered  to  cancel 
them,  and  at  the  time  tlie  plaintiff  tendered  the  certificates 
the  comptroller  was  ready  and  wilhng  to  pay  the  plaintiff  the 
face  of  said  certificates,  with  the  amounts  paid  for  taxes,  etc., 
on  account  of  the  sales,  according  to  the  act,  chapter  388  of 
the  Laws  of  1884. 

Further  facts  appear  in  the  opinior, 

J,  Hampden  Dougherty  for  appellant.  The  taxes  which 
the  plaintiff  advanced  and  paid  are  within  the  purview^of  the 
Arrears  Act.  Under  the  Arrears  Act  a  new  tax  has  in  every 
instance  been  substituted  for  them.  Therefore,  the  original 
taxes  were  evidently  not  satisfied  by  plaintiff.  {Clementl 
V.  Jackson^  92  N.  Y.  595;  Laws  of  1854,  tit  5;  Laws 
of  1873,  tit.  8 ;  Laws  of  1882,  chap.  363.)  Upon  the  enact- 
ment of  chapter  363  of  tlie  Laws  of  1882,  the  city  of 
Brooklyn  became  a  trustee  for  the  plaintiff  for  the  taxes  and 
proceeds  of  the  taxes  imposed  by  that  act  in  confirmation  of 
the  taxes  advanced  by  the  plaintiff.  (Laws  of  1883,  chap.  114 ; 
Clementi  v.  Jackson^  92  N.  Y.  595.)  Under  the  circum- 
stances of  this  case  the  taxes  imposed  by  the  Arrears  Act  on 
the  lots  mentioned  in  the  complaint  are  illegal  and  void,  so  far 
as  they  represent  the  plaintiff's  advances,  unless  imposed  for 
the  plaintiff's  benefit.  {Bowns  v.  Mat/,  120  N.  Y.  357.)  If 
the  act  excludes  the  plaintifPs  equitable  right  to  be  first  paid 
out  of  the  proceeds,  the  act  is  void,  as  depriving  the  plaintiff 
of  property  in  violation  of  the  State  and  Federal  Constitution, 
and  as  seeking  to  charge  the  tax-payer  with  a  tax,  the  amount 
of  wliich  had  been  once  paid  into  the  city  treasury.  {Doriald- 
8on  V.  Wood,  22  Wend.  397 ;  Z.  &  &  M.  S.  i?.  R.  Co,  v.  Roachy 
80  N.  Y.  339 ;  People  ex  rel,  v.  Albertson,  55  id.  50  ;  People 
V.  Mallory,  2  T.  &  C.  76.)  The  certificates  of  sale  have  noth- 
ing to  do  with  plaintiff's  cause  of  action,  and  are  irrelevant  ta 
it  The  language  of  the  certificates,  "  purchase-money  repaid," 
means  purchase-money  repaid  as  of  the  time  it  was  advanced,. 
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that  is,  with  interest  {Brevoort  v.  City  of  Brooklyn^  89  X 
Y.  129.)  The  plaintiflPs  claim  is  not  barred  by  the  Statute  of 
Limitations,  because  he  does  not  sue  for  money  paid,  nor  assert 
a  claim  against  the  general  fund  of  the  city  treasury.  {Price 
V.  Mulford,  36  Hun^  247;  Tucker  v.  Ives,  6  Cow.  193.)  Tlie 
plaintiff  claims  to  have  recourse  for  his  indemnity  to  the  taxes 
reimposed  by  cl)apter  263  of  the  Laws  of  1882,  in  conlimiar 
tion  and  replacement  ol  those  which  he  advanced  as  stated  in 
the  complaint,  and  to  the  proceeds  of  those  taxes  reimposed 
by  the  Arrears  Act  upon  the  principle  of  natural  justice  and 
equity.  {CheesSrough  v.  MiUard^^  Johns.  Ch.  409,  413; 
Story^s  Eq.  Juris.  1255  ;  Gau8  v.  Thieme,  93  N.  Y.  225,  233.) 

Almet  F,  Jeiiks  for  respondent.  The  plaintiff  cannot  main- 
tain this  action.  (Cooley  on  Tax.  329,  375,  572;  Desty  on 
Tax.  850  ;  Lyiide  v.  Melrose^  10  Allen,  47 ;  Packard  v.  New 
Luneric'c,  34  Me.  269 ;  Brevoort  v.  Brooklyn,  89  N.  Y.  135; 
Coffin  V.  Brooklyn,  116  id.  159-166 ;  Clenienti  v.  Jackson^ 
92  id.  591 ;  Bowru  v.  May,  120  id.  357-362;  Laws  of  1882, 
chap.  363;  Laws  of  1884,  chap,  388 ;  Sedg.  on 'Dam.  473.) 

Potter,  J.  The  question  presented  upon  this  appeal  is 
whether,  upon  the  facts  as  found  by  the  trial  court  and  the 
seveml  acts  of  the  legislature  applicable ^to  the  assessments  and 
collection  of  taxes,  water-rates,  etc.,  in  the  city  of  Brooklyn, 
the  plaintiff  is  entitled  to  any  relief  different  or  beyond  that 
which  the  comptroller  was  ready  and  willing  to  pay  the  plain- 
tiff when  the  latter  tendered  the  certificates,  viz.,  the  face  of 
the  certificates  with  the  amount  paid  for  taxes,  and  if  so,  what 
that  other  or  additional  relief  is  % 

The  complaint  alleges  that  plaintiff  is  ad\dsed  and  l)elieves 
*'  that,  upon  making  the  payments  aforesaid,  he  became  equit- 
ably entitled  to  all  claims  which  the  defendant  had  or  could 
have  for  the  taxes,  interest  and  charges  advanced  and  paid  by 
the  plaintiff,  and  entitled  to  all  moneys  afterwards  paid  to  the 
defendant  in  payment  thereof,  and  to  have  the  benefit  of  all 
taxes  and  charges  levied  and  imposed  in  lieu  thereof,  or  substi- 
tuted therefor,  and  to  have  the  proceeds  thereof." 
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The  relief  sought  in  this  action,  in  one  or  more  of  its  aspects, 
is  somewhat  novel  and  extraordinary,  if  not  beyond  the  scope 
of  judicial  cognizance,  but  the  alternative  relief  sought  by  the 
plaintiff  is  addressed  to  the  practical  consideration  of  the  court, 
and  was  the  only  point  of  view  in  which  it  was  considered  in 
the  opinions  of  the  court  below,  and  that  is,  whether  the  plain- 
tift  is  entitled  to  interest  upon  the  sums  he  paid  for  the  pur- 
chase and  for  taxes  upon  the  surrender  of  the  certificates  he 
held.  I  do  not  perceive  that  there  can  be  any  other  view 
taken  by  this  court. 

The  determination  of  this  question  depends  upon  the  rela- 
tions wliich  exist  between  the  tax-payer  and  the  authority 
imposing  the  tax,  and  the  remedies  provided  for  enforcing  and 
realizing  the  tax.  These  relations  and  remedies  almost,  if  not 
entirely,  are  created  by  law.  Hence  the  rules  which  exist  in 
relation  to  the  ordinary  transactions  of  business  between  indi- 
viduals and  between  individuals  and  business  corporations  are 
quite  inapplicable  to  questions  of  this  character. 

It  is  essential  to  government  that  it  possess  the  power  to 
raise  the  means  necessary  for  its  support.  It  prescribes  the 
mode  of  procedure  for  the  accomplishment  of  that  end. 

The  mode  of  procedure  adopted  by  the  defendant,  and  the 
one  most  common  to  municipal  governments,  is  to  assess 
upon  the  taxable  property  within  its  jurisdiction  the  amount 
required,  in  proportion  to  the  value  of  the  property  owned  by 
its  citizens. 

The  owner  must  pay  the  tax  imposed,  or  its  payment  will 
b3  enforced.  One  mode  of  enforcement  is  to  sell  the  property 
taxed  in  a  manner  tliat  will  yield  the  tax,  either  to  an  indi- 
vidual or  to  the  municipal  government.  By  these  steps,  the 
object  is  accomplished.  Whether  any  other  st«ps  having  in 
view  the  relief  of  the  owner,  by  redemption  or  otherwise,  also 
depends  upon  the  statute.  If  such  is  the  scheme,  the  law  pro- 
vides for  the  giving  the  purchaser  a  certificate  which  defines 
all  his  rights  and  all  the  privileges  of  the  delinquent  tax-payer 
in  respect  to  redemption.  There  are  none  other  than  those 
specified  in  the  certificate  or  statute.     If  redemption  is  made 
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pursuant  to  the  certificate,  the  purchaser,  at  the  tax  sale,  will 
get  his  money  back,  with  such  rate  of  increase,  if  any,  as  the 
certificate  or  the  statute  provides.  If  redemption  is  not  made, 
the  purchaser  will  get  such  title  to  the  property  purchased  a? 
the  proceedings  to  collect  the  tax  conferred,  and  no  other.  !N<  r 
will  such  purchaser  get  any  covenants  or  obligations  with snch 
title  other  than  those  prescribed  by  law  and  which  are  usually 
contained  in  the  certificate.  (Cooley  on  Taxation,  329, 375, 572 ; 
Cojin  V.  City  of  Brooklyn,  116  N.  Y.  159-166;  Brevoart  v. 
City  of  Brooklyn^  89  id.  135 ;  Lynde  v.  Melrose,  10  Allen,  49; 
White  V.  City  of  Brooklyn,  decided  in  October,  1890,  by  this 
court,  122  N.  Y.  53-64).  The  court,  in  the  last  case,  speaidng 
through  Judge  Bradley,  used  this  language :  "  Th^y  had  no 
rights  against  the  defendant,  except  such  as  were  given  by  the 
contracts  contained  in  the  certificates,  and  those  were  to  a  con- 
veyance, unless  irregularities  were  discovered  in  the  proceed- 
ings prior  to  the  sales,  and  in  that  case  they  were  entitled  to 
repayment  of  the  amount  of  the  purchase-money  as  repre- 
sented by  the  certificates  of  which  they  had  the  title." 

These  and  numerous  other  cases  illustrate  the  principle  that 
the  rights  of  all  parties  connected  with  the  purchase  and  sale 
of  property  to  raise  the  taxes  imposed  upon  it,  are  created  and 
defined  by  statute. 

Now  it  appears  from  the  case  under  consideration  that  in 
1882  it  was  decided  that  a  very  large  number  of  the  taxes 
imposed  upon  lots  by  the  authorities  of  the  city  of  Brooklyn 
were  illegal,  and  many  remained  unpaid.  And  that  the  taxes 
imposed  upon  the  lots  described  in  the  complaint  in  this  action 
and  for  the  non-pajonent  of  w^hich  some  of  them  were  sold, 
were  illegal.  It  also  appeared  that  taxes  for  other  years,  both 
before  and  after  the  year  for  which  the  lots  were  sold  had  been 
imposed  upon  these  lots,  and  that  such  other  taxes  were  in 
most  instances  unpaid  and  in  arrears.  The  general  situation 
was  that  in  some  cases  lots  had  been  sold  for  taxes  for  a  single 
year  or  two  and  certificates  issued  to  the  purchaser ;  in  other 
•eases  lots  had  been  bid  off  by  the  city  for  one  or  more  year's 
taxes,  and  certificates  of  such  sales  had  been  assigned,  and  in 
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more  instances  the  taxes  had  not  been  paid  for  all  the  years 
they  had  been  assessed,  and  were  in  arrear. 

In  this  condition  of  tax  matters  in  the  city  of  Brooklyn  the 
legislature  passed  the  acts  of  1882  and  1884,  set  forth  in  the 
findings  of  the  trial  court. 

The  act,  chapter  363  of  the  Laws  passed  June  27,  1882, 
may  in  a  general  way  be  characterized,  especially  as  construed 
by  Judge  Rapallo,  in  In  re  Cleinenti  v.  Jacksofi  (92  N.  Y. 
591),  as  an  act  providing  for  the  payment  of  irregular  taxes 
upon  certain  conditions,  and  validating  the  tax  so  paid  and 
the  payment. 

The  other  act,  chapter  388  of  tlie  Laws  of  1884,  passed  May 
twenty-eighth,  was  an  act  for  the  relief  of  the  holders  of  cer- 
tificates and  leases  issued  upon  void  assessments  and  wlio,  under 
the  law,  as  before  stated,  were  without  a  remedy.  The  benefit 
of  this  law  was  expressly  reserved  to  the  city  by  section  4  as 
against  the  holders  of  certificates  and  leases,  who  should  not 
avail  themselves  of  the  privileges  offered  by  sections  1,  2  and 
3  of  the  last-mentioned  act.  •  Section  4  is  as  follows:  "Noth- 
ing in  this  act  contained  shall  be  held  or  construed  to  abro- 
gate or  in  any  way  limit  or  affect  any  defense  the  city  of 
Brooklyn  may  have  against  the  said  certificates  of  sale  in  case 
tlie  holder  or  holders  thereof  shall  refuse  to  accept  the  pay* . 
ments  by  this  act  authorized  to  be  made,  and  to  release  the 
said  city  from  all  claims  thereunder ;  and  all  persons  accepting 
any  such  payment  shall,  as  a  condition  of  payment,  release 
said  city  of  and  from  all  claims  against  it  upon  the  certificates 
held  by  them  or  growing  out  of  the  sales  therein  mentioned." 

The  case  then  comes  to  this,  that  the  certificate  issued  to 
plaintiff,  would  give  him  back,  if  the  premises  were  redeemed, 
the  money  he  paid  for  it,  with  a  liberal  interest.  If  the  lot 
was  not  redeemed  he  could  get  the  lot  for  the  money  he  bid 
to  pay  the  tax  for  which  it  was  sold. 

The  lot  was  not  redeemed,  and  the  taxes  for  which  they 
were  sold  being  void,  the  plaintiff  can  get  nothing  by  virtue 
of  his  certificate,  except  the  alternative  therein  provided,  and 
that  is  a  nominal  title  that  is  void,  or  a  right  not  enforceable. 
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The  city  offered,  under  the  last>-named  act,  to  restore  him  the 
moneys  he  paid  out  The  plaintiff  has  refused  to  accept  the 
offer  upon  the  terms  proposed  by  the  law.  The  defendant 
has  no  legal  right  to  offer  the  plaintiff  any  different  terms, 
and  the  courts  know  of  no  other  law  to  interpose  for  the  relief 
of  plaintiff. 

The  case  is  not  so  hard  for  the  plaintiff  as  it  may  seeiii, 
when  it  is  viewed  in  a  business  or  speculative  light.  He  came 
forward  of  his  own  motion  and  bid  off  these  lots  for  the  tax^ 
in  some  cases  of  a  single  year.  It  was  found  by  the  trial 
court  that  such  lot  was  worth  more  than  the  sum  bid  and  all 
the  other  unpaid  taxes  thereon,  with  interest  for  all  the  years 
in  arrear  from  1862  to  1882. 

If  the  lot  was  redeemed  he  would  receive  his  money  back, 
with  a  high  rate  of  interest.  If  the  taxes  were  legally  assessed 
the  purchaser  would  get  title  to  the  lot  by  paying  the  taxes 
upon  it. 

But  if  the  taxes  were  void  and  the  owners  should  find  it  out, 
and  for  that  or  any  reason  should  not  redeem,  it  would  result 
in  a  loss  to  the  plaintiff. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
_^        Judgment  affirmed. 
125  63o| 
122    592 

160  229    George  Pooley,  Kespondent,  v.  The  City  of  Buffalo, 

Appellant. 

The  payment  of  a  municipal  assessment  for  a  local  improvement  which 
is  invalid  by  reason  of  defects  in  the  proceedings  of  the  common 
council  on  which  it  was  based,  appearing  by  the  records  that  body  is 
required  by  law  to  keep,  is  a  mistake  of  law,  and  an  action  cannot  be 
maintained  to  recover  back  the  amount  paid. 

It  seems,  that  when  the  facts  which  render  an  assessment,  apparently  a 
lien  upon  land,  invalid  for  want  of  jurisdiction  to  make  it,  are  cfe  hon 
the  record,  the  person  paying  it  will  be  deemed  to  have  done  so  involun- 
tarily and  may  recover  back  the  amount  paid  without  first  vacating  the 
assessment. 

Ft  se^jfis  also,  that  when  payment  of  an  assessment  is  produced  by  coercioo 
of  law  or  unlawful  exaction,  under  process  for  its  collection,  valid  on  its 
face,  it  is  not  a  voluntary  payment  and  may  be  recovered  back. 
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Under  the  provisions  of  the  charter  of  the  city  of  Buffalo  (§  14,  tit.  6, 
chap.  519,  Laws  of  1870)  to  enable  persons  interested  to  file  objections 
to  an  assessment  for  a  local  improvement,  the  city  clerk  is  required  when 
the  assessment-roll  is  delivered  to  him  to  publish  a  notice  in  five  succes- 
sive numbers  of  the  oflicial  paper,  that  the  roll  is  in  his  office  and  that 
objections  may  be  filed  with  him  within  ten  days  from  the  first  publica- 
tion of  the  notice.  A  notice  in  pursuance  of  a  resolution  orderiag  the 
assessment  was  published  in  five  s^iccessive  numbers,  the  first  publica- 
tion  being  on  the  same  day  the  resolution  was  approved  by  the  mayor, 
but  before  it  was  approved.  Held,  that  the  publication  was  valid;  that 
the  general  rule  that  fractions  of  a  day  will  not  be  regarded  in  law, 
except  for  the  purpose  of  preventing  injustice  was  applicable. 

(Submitted  October  29,  1890;  decided  December  9,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior- 
Court  of  the  city  of  BuflFalo,  entered  upon  an  order  made 
May  16,  1888,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  C.  Laughlin  and  W,  F,  Worthington  for  appellant. 
The  payments  of  the  assessments  in  quesfion  were  voluntarily 
made  and  cannot  be  recovered.  (Laws  of  1870,  chap.  519, 
§  23  ;  Laws  of  1885,  chap.  181 ;  Phdps  v.  Mayor,  etc,,  112 
N.  Y.  216  ;  Laws  of  1882,  chap.  410 ;  DlefeniJiaUr  v.  Mayor^ 
etc..  Ill  N.  Y.  331 ;  Wilcox  v.  Mayor,  etc.,  21  J.  &  S.  436 ; 
N.  Y.  cfe  //.  R.  R,  Co.  V.  Marsh,  12  N.  Y.  308 ;  Cooley  on 
Tax.  808,  814 ;  Burrows  on  Tax.  267,  443 ;  Desty  on  Tax. 
491, 495, 497  ;  C.  Bank  v.  Rochester,  42  Barb.  488  ;  Rector,  etc., 
V.  Mayor,  etc.,  10  How.  Pr.  138  ;  Drake  v.  SJiortUff,  24  Hun, 
422  ;  Bailey  Y.  BaU,  50  K  Y.  662 ;  Dewey  v.  Bd\  of  Suj}r8., 
2  Hun,  392;  G.  Bank  v.  Bd.  of  Suprs.,  53  Barb.  223.)  The 
objections  filed  against  the  confirmation  of  the  assessment- 
roll  were  brought  before  the  common  council  in  the  manner 
required  by  section  14  of  title  6  of  the  defendant's  charter. 
{Murphy  V.  City  of  Buffalo,  22  Wkly.  Dig.  284.)  The 
plaintiff  failed  to  show  that  either  he  or  his  assignors  filed  any 
objections  to  the  roll  and  they  cannot  in  any  event  claim  any 
benefit  or  advantage  from  the  neglect  of  the  common  council 
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to  pursue  the  statutory  steps  with  respect  to  the  rights  secured 
to  others  by  the  filing  of  objections  when  such  others  for  ought 
that  appears  may  have  waived  the  objections  by  paying  their 
assessments,  {/n  re  ConnevB^  47  Hun,  303,  304,  306  ;  In  re 
Ddancey^  52  N.  Y.  80 ;  WUlces  v.  Mayor,  79  id.  621 ;  Moart 
V.  CHy  ofAUxmy,  98  id.  409;  ChilcoU  v.  City  of  Buffalo, 
7  id.  638 ;  Cooley  on  Tax.  [2d  ed.]  808.)  The  plaintiff 
utterly  failed  to  prove  the  allegations  of  his  complaint,  that 
the  assessments  were  paid  under  a  mistake  of  the  facts  which 
caused  the  invalidity.  These  allegations  were  necessary  in 
order  to  sustain  the  complaint,  and  proof  of  the  facts  was 
essential  to  recover}%^  {Strushurghv.  Mayor,  etc.,  87  N.  Y.  452 ; 
Delano  v.  Mayor,  etc.,  32  Hun,  144.)  The  payments  not  hav- 
ing been  made  under  protest  cannot  be  recovered  back. 
(Desty  on  Tax.  797.)  The  special  act  of  the  legislature  author- 
izing the  work  and  assessment  in  question  is  not  unconstitu- 
tional. {Tifftx.  City  of  Buffalo,  82  N.  Y.  204;  Ensig^i  v. 
Barm,  107  id.  329 ;  Stehhhis  v.  Kay,  51  Hun,  589  ;  In  re 
Lamh,  Id.  633  ;  People  ex  reL  v.  Lohnas,  54  id.  604 ;  In  re 
Saclett  St.,  74  N.  Y.  &5  ;  In  re  Zbourowloski,  68  id.  88 ;  People 
V.  McDonald,  69  id.  362 ;  Williams  v.  Town,  etc.,  m  id.  129.) 
If  the  special  act  is  unconstitutional,  then  the  assessment  was 
absolutely  void  and  was  no  cloud  upon  the  plaintiffs  titla 
{WelUv.  City  of  Buffalo,  80  K-Y.  253.)  The  question  as 
to  the  sufficiency  of  the  denials  contained  in  our  answer  can- 
not be  raised  for  the  first  time  upon  appeal  when  the  record 
shows  that  all  the  questions  were  litigated,  and  the  case  was 
tried  upon  the  theory  that  the  denials  were  sufficient.  {Bald- 
win V.  N.  r.  C.  c&  //.  R.  B.  B.  Co.,  18  N.  Y.  S.  R  598; 
Pe7iny  v.  Iluhener,  Id.  662 ;  26  id.  422.)  The  mere'  fact 
that  the  first  publication  of  tlie  assessors'  notice  of  the  making 
of  this  roll  was  upon  the  same  day  and  a  few  hours  prior  to 
the  time  the  mayor  signed  the  resolution,  ordering  the  work 
and  ordering  tlie  assessment,  did  not  invalidate  the  assessment- 
roll.  (Lyth  v.  City  of  Bvffalo,  48  Hun,  180 ;  Pea^  v. 
Mayor,  4  id.  421-442.)  The  defendant  duly  excepted 
to   the   finding  of    the  court,   wherein  it  is  found  that  the 
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work  was  not  ordered  upon  a  vote  of  two-thirds  of  the  mem- 
bers elected  to  the  common  council  The  same  is  without  any 
evidence  to  sustain  it.  {Tingue  v.  Vil.  of  Port  Chester^  101 
N.  Y.  294.)  The  amended  return  made  pursuant  to  the  order 
of  the  Special  Term  was  warranted,  and  the  only  question 
that  can  arise  thereon  is  as  to  whether  the  case,  as  presented 
by  the  amended  return  is  the  same  as  that  passed  upon  by  the 
lower  court.  {Peterson  v.  Swan,  30  N.  Y.  S.  K.  208,  1013  ; 
2  Rumsey's  Pr.  396;  HaUgwrian  v.  EcheH^  1  Hun,  117;  3 
id.  219.) 

Roberts  <&  Meads  for  respondent.  The  denial  is  clearly 
within  the  case  of  Pillon  v.  Olark  (97  N.  Y.  370).  Facts 
and  not  conclusions  of  law,  nor  the  evidence  of  fact,  are  to  be 
pleaded.  (Church  v.  Gilinan,  15  Wend.  655 ;  Pattison  v. 
Adams,  7  Hill,  126;  JScoJieldv.  Whitelegge,  49  K  Y.  259; 
Sheridan  v.  Jackson,  72  id.  170  ;  Toolcei*  v.  Arnoux,  76  id. 
398 ;  1  Chitty  on  PL  566.)  The  fourth  defence  is  in  sub- 
stance that  the  right  to  set  aside  the  roll  is  barred,  because  no 
action  for  that  purpose  was  commenced,  within  one  year. 
There  is  no  such  limitation  to  the  action.  {Diefenthaler  v. 
Mayar^c,  111  K  Y.  331.)  By  section  7,  title  3,  chapter  519 
of  the  Laws  of  1870,  it  was  a  prerequisite  to  beginning  this 
action  that  a  petition  should  be  presented  to  the  defendant's 
council  forty  days  before.  (Code  Civ.  Pro.  §  406.)  The 
assessment  was  made  under  chapter  157  of  the  Laws  of  1875. 
By  sections  1  and  2  of  that  act,  the  whole  work  could  be 
done  without  the  preliminary  steps  ;  by  section  3,  a  designated 
part  of  it  might  be  done  upon  a  two-thirds  vote  of  the  com- 
mon council,  and  no  power  is  given  therein  to  waive  the  pre- 
liminary steps.  It  would  certainly  be  a  violent  implication, 
which  would  hold  that  for  the  part  work  preliminary  steps 
might  be  omitted.  The  rule  is  well  settled  that  such  statutes 
are  to  be  strictly  construed.  {Newell  v.  Wheeler,  48*  N.  Y, 
487,  490  ;  MerrittY.  Vil.  of  Partchester,71  id.  309;  Granger 
V.  Buffalo,  6  Abb.  [K  C]  238 ;  Peyser  v.  Maycrr,  70  K  Y. 
497 ;  SbiaHY.  Palmer,  74  id.  183  ;  Li  re  Carlton  Street,  78  id. 
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362.)  Where  notice  is  required  by  law  it  must  be  fully  given. 
(JStuart  V.  Palmer,  71  N.  Y.  183  ;  Merritt  v.  VU.  of  PoH- 
Chester,  Id.  309.)  Where  An  assessment  is  void  on  the 
ground  that  the  assessors  had  no  jurisdiction  to  impose  the 
same,  an  action  may  be  maintained  to  recover  back  the  money 
paid  in  satisfaction  thereof,  without  fii*st  having  tlie  assessment 
set  aside.  {Newman  v.  Bd,  of  Supra,,  45  N.  Y.  676  ;  Stru^ 
hurgh  V.  Mayor,  etc,  87  id.  452 ;  Horn  v.  Town  of  New 
Lots,  83  id.  100 ;  Bruecher  v.  VU.  of  Part  Chester,  101  id. 
240.)  This  assessment  was  presumptively  regular  and  valid 
under  section  36  of  title  7  of  defendant's  charter.  {Stuart  v. 
Crysler,  100  N.  Y.  384.)  The  assessment  being  a  lien  on  the 
property  of  the  persons  named  in  the  complaint,  the  payment 
of  such  assessments  was  warranted  and  justified,  and  was  not 
voluntary.  (Cooley  on  Tax.  569  ;  Peyser  v.  Mayor,  etc.^  70 
N.  Y.  497.) 

Bradley,  J.  The  action  was  brought  to  recover  moneys 
paid  by  the  plaintiff  and  others,  whose  claims  were  assigned 
to  him,  upon  an  assessment  made  upon  their  lands  by  the 
defendant,  and  to  vacate  such  assessment  for  the  alleged  reason 
that  it  was  illegally  made,  and  was  invalid.  In  Jui^,  1874^ 
proceedings  were  taken  to  grade  and  pave  Forest  avenue, 
between  the  easterly  line  of  Niagara  street  and  the  westerly 
line  of  Delaware  street,  in  the  city  of  Buffalo.  The  petition,  by 
which  they  were  instituted,  was  referred  to  the  assessors,  who 
returned  it  to  the  common  council  with  a  certificate  that  the 
petition  was  signed  by  a  majority  of  the  persons  residing  in 
the  city  whose  lands  were  liable  to  be  assessed  to  defray  the 
expense  of  the  improvement.  Thereupon,  the  common  council, 
by  resolution,  ordered  the  work  to  be  done ;  and  the  engineer 
advertised  for  sealed  proposals  to  do  it.  He  afterward  reported 
to  the  common  council  the  proposals  received  by  him,  one  of 
which  was  that  of  Isaac  Holloway  for  $79,000,  and  they,  by 
resolution,  directed  that,  when  the  assessment  was  confirmed, 
the  engineer  enter  into  contract  with  Holloway  at  his  bid  to  do 
the  work ;  and  that  the  assessors  proceed  to  make  the 
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ment  Immediatelj  after  the  adoption  of  such  resolution, 
and  before  the  assessment-roll  was  made  and  confirmed,  Hollo- 
way  entered  upon  performance  of  the  work  and  proceeded 
witli  it  until  restrained  by  injunction  in  an  action  brought  by 
certain  parties  for  that  purpose.  The  proceedings  resulting 
in  the  direction  to  enter  into  the  contract  with  HoUoway  were 
void  for  non-compliance  with  the  provisions  of  the  statute. 
It  is  unnecessary  to  mention  the  particulars  in  which  they 
were  so.  Afterward,  and  on  April  24,  1875,  an  act  was 
passed  by  which  the .  common  council  were  authorized  to 
grade  and  pave  Forest  avenue  from  tlie  easterly  paved  line  of 
Niagara  street  to  the  westerly  line  of  Delaware  street  in 
accordance  with  tlie  plans  and  specifications  deposited  in  the 
office  of  tlie  engineer  of  the  city  "  in  the  proceedings  to  grade 
and  pave  the  same  in  tlie  year  eighteen  hundred  and  seventy- 
four,  and  to  assess  the  expenses  of  such  improvement  upon 
the  parcels  of  land  to  be  benefited  thereby ;  such  assessment 
to  be  made  in  the  manner  provided  by  law  for  the  making  of 
local  assessments  for  improvements  of  like  character  in  said 
city.  No  preliminary  proceedings  need  be  taken  before  the 
ordering  of  such  grading  and  paving  by  said  common  council, 
and  the  same  may  be  ordered  as  one  work  end  upon  a  vote  of 
two-thirds  of  the  members  elected  to  said  common  council. 

"  §  2.  Upon  the  assessment  for  such  improvement  being  con- 
firmed, the  city  of  Buffalo  may  enter  into  a  contract  in  writ- 
ing for  such  grading  and  paving  with  Isaac  HoUoway,  in 
accordance  with  such  plans  and  specifications,  and  at  his  bid 
for  doing  said  work,  and  all  work  heretofore  done  by  him  for 
the  grading  and  paving  of  said  Forest  avenue,  shall  be  taken 
and  deemed  to  have  been  done  unaer  such  contract. 

"  §  3.  The  common  council  may,  in  its  discretion,  by  a  like 
vote,  order  such  grading  and  paving  only  from  the  easterly 
line  of  Niagara  street  to  Lincoln  parkway.  In  such  case, 
equitable  compensation  shall  be  made  to  said  HoUoway  for 
the  work  already  done  between  Lincoln  parkway  and  Delaware 
street  and  in  Uke  manner  assessed  upon  the  property  benefited 
thereby-''     (Laws  of  1875,  en.  151.) 
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Following  the  passage  of  that  act,  and  on  May  24,  1875, 
the  common  council,  by  resolution,  ordered  that  Forest  avenue, 
from  the  easterly  paved  line  of  Niagara  street  to  the  westerl? 
line  of  Lincoln  parkway,  be  graded  and  paved  in  accordance 
with  such  plans  and  specifications ;  and  determined  that  the 
expense  of  it  was  $64,111,  and  directed  the  city  assessors  to 
make  an  assessment  of  that  sum  upon  the  real  estate  in  the 
city  benefited  by  the  improvement.  The  assessment-roll  was 
made  accordingly,  and  tiled  with  the  city  clerk,  and  the  notice 
required  by  the  statute  published.  (L.  1870,  ch.  519,  tit.  6, 
§§  10,  12.)  And  it  appears  by  the  minutes  of  the  proceedings 
of  the  common  council,  that  on  July  7,  1875,  "  the  city  clerk 
reported  that  objections  had  been  filed  to  the  confirmation 
of  the  following  assessment-roll,  the  same  having  remained  on 
tile  in  his  oflftce  ten  days  since  the  first  publication  of  notice  in 
the  official  paper,  that  the  same  was  so  on  tile  and  that  objec- 
tions might  be  filed  with  him  to  the  confirmation  thereof,  vis. : 
No.  4012,  for  grading  and  paving  Forest  avenue  from  the  east- 
erly paved  line  of  Niagara  street  to  the  westerly  line  of  Lin- 
coln parkway,  $64,111."  Then,  as  it  tliere  appears,  a  motion 
by  an  alderman  was  made  and  carried  that  interested  parties 
be  heard..  No  one  appearing,  the  roll  was,  on  motion,  con- 
firmed ;  and  the  report  of  the  committee  on  streets  was  made 
and  adopted  "that  the  city  engineer  be  and  he  is  hereby 
directed  to  contract  with  Isaac  HoUoway  for  grading  and 
paving  Forest  avenue  from  the  easterly  paved  line  of  Niagara 
street  to  the  westerly  line  of  Lincoln  parkway  for  the  sum  of 
$64,111."  These  proceedings  of  the  common  council  are  par- 
ticularly referred  to,  because  questions  are  raised  upon  them. 

The  trial  court  found  that  the  payments  in  question  were 
made  under  a  mistake  of  facts  and  under  fear  of  the  parties 
making  them  that  their  lands  would  be  sold  unless  the  pay- 
ments were  made ;  and  that  they  would  lose  their  lands ;  and 
directed  judgment  for  the  plaintiflf.  The  proceedings  were 
taken  under  the  act  of  1875,  which  was  effectual  for  their  sup- 
port, so  far  as  its  provisions  authorizing  them,  were  pursued. 
{Spencer  v.  Merchant,  100  N.  Y.  585.)    It  is  contended,  on 
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the  part  of  the  plaintiff,  that  the  provisions  of  the  first  section 
of  the  act,  that  no  preliminary  proceedings  need  be  taken 
before  ordering  the  work,  has  no  application  to  the  third  sec- 
tion, which  provided  for  ordering  it  upon  a  less  and  specific 
portion  of  Forest  avenue,  for  doing  which  the  assessment  in 
question  was  made.  But  it  is  quite  evident  that  tlie  legislative 
intent  was  to  give  tlie  same  facility  to  the  action  of  the  com- 
mon council  in  ordering  the  work  on  that  as  on  the  greater 
portion  mentioned  in  the  first  section,  and  such  is  its  fair  con- 
struction. Any  other  view  would  render  the  provision  of  the 
third  Bection  substantially  nugatory.  The  apparent  purpose 
of  this  statute  was  to  relieve,  as  far  as  practicable,  the  city  and 
the  contractor  from  the  embarrassment  in  which  they  were 
placed  by  tlie  invalidity  of  the  proceedings  of  1874,  and  to 
give  the  latter  the  benefit  of  the  work  he  had  performed,  and 
to  enable  the  city  to  include  the  requisite  sum  tx)  pay  it  in  the 
assessment  to  be  made,  as  effectually  as  if  tlie  prior  proceed- 
ings had  been  valid. 

The  only  thing  essential  to  the  ordering  of  the  work  was  a 
vote  to  that  effect  of  two-thirds  of  the  members  elected  to  the 
common  council.  The  trial  court  found  that  it  was  not  ordered 
by  such  a  vote.  In  the  case  as  originally  printed,  the  vote  on 
that  resolution  was  represented  as  "  ayes,  21 ;  noes,  1<)."  It 
appeared  by  the  charter  that  there  could  be  and  were  no  more 
than  twenty-six  aldermen  or  members  of  the  common  council. 
(I^  1870,  ch*.  519,  tit.  2,  S  ^  The  statement  as  so  printed 
evidently  was,  for  some  reason  and  in  some  resi>ect,  a  mistake. 
It  represents  the  essential  number  of  aflfirmative  votes,  but  if 
there  were  ten  in  the  negative,  there  could  not  have  been  two- 
thirds  in  support  of  the  resolution.  The  case,  however,  is 
amended  by  manuscript  insertion  of  the  votes  of  twenty-one 
in  the  aflSrmative,  giving  the  names  of  the  members  so  voting, 
and  striking  out  "  ten  "  and  inserting  "  none."  This  appar- 
ently makes  the  vote  appear  regular,  and  sufficient  to  give 
effect  to  the  resolution.  And  there  would  be  no  occasion  for 
further  remark  on  the  subject  if  no  question  were  made  upon 
it  by  the  plaintiff's  counsel.     They  do  urge  the  point  that  a 
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two-thirds  vote  does  not  appear,  because,  there  being  only 
twenty-six  members,  the  representation  of  tliirty-one  votes 
with  twenty-one  in  the  affirmative  and  ten  in  the  negative  fur- 
nishes no  proof  of  the  requisite  vote.  It  appears,  by  an  order 
of  tlie  Superior  Court  made  since  the  appeal  to  this  court,  that, 
oil  the  trial,  tlie  resolution  was  taken  from  erroneously  printed 
proceedings  of  the  common  council,  and  that  such  proceedings 
so  printed  were  used  in  making  the  case ;  that,  as  it  appeared 
in  the  original  journal  of  the  common  council,  the  resolution 
was  adopted  by  the  vote  of  twenty-one  members  there  named, 
\vithout  any  votes  in  the  negative ;  and  it  was  ordered  that 
the  case  and  return  be  amended  accordingly,  and  that  such 
amendment  be  certified  to  the  clerk  ^i  this  court.  This  order 
certified  is  annexed  to  the  record  in  this  court.  This  may 
account  for  the  finding  of  the  trial  court  made  as  before  men- 
tioned. The  amendment,  so  far  as  it  changes  the  evidence  as 
presented  by  the  record,  cannot  have  consideration  here,  as 
this  court  can  only  review  the  determination  of  the  court 
below.  By  the  same  order  another  amendment  of  the 
case  and  return  was  directed  to  supply  an  omission  in 
another  resolution  of  the  common  council,  in  the  same 
manner  erroneously  represented  at  tlie  trial.  But  the  view 
taken -of  the  case  rendei's  those  matters  of  no  essential 
importance  for  the  purpose  of  its  determination.  The  con- 
clusion of  the  court  was  that  the  assessment-roll  and  the  assess- 
ments therein  upon  confirmation  were  presumptive  evidence 
that  the  roll  was  regular  and  valid,  and  that  all  the  provisions 
of  the  charter  had  been  complied  with  ;  that  the  assessments 
were  apparent  hens  upon  the  lands;  and  that  unless  paid, 
the  lands  w^ould  be  sold  and  certificates  issued,  which  would 
also  be  presumptive  evidence  of  the  regularity  of  the  sale. 
The  provisions  of  the  charter  were  that  it  should  be  presumed 
that  every  tax  levied  and  assessment  made  under  it  was  valid 
and  regular,  and  that  all  the  proceedings  by  law  required 
were  taken  and  had,  unless  the  contrary  appeared  (Id.  tit.  7, 
§  36) ;  that  an  assessment  should  be  a  lien  upon  the  land  for 
five  years  from  the  time  of  the  delivery  of  the  roll  to  the 
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treasurer  (Id.  §  1) ;  that  the  collection  of  any  assessment 
returned  by  the  collector  as  unpaid  may  be  enforced  by  sale 
of  the  land  to  be  made  while  the  assessment  is  a  lien  (Id.  §  4) ; 
and  that  a  certificate  of  sale  shall  be  evidence  of  the  facts 
therein  stated  (Id.  §  12)  It  may  be  observed  that  the  common 
council  were  required  to  keep  a  journal  of  its  proceedings 
(Id.  tit  2,  §  48 ;  tit.  8,  §  2 ),  and  by  that  means  is  preserved  a 
record  of  them.  Assuming,  therefore,  that  the  assessment 
was  invalid  by  reason  of  defects  in  the  proceedings  of  the 
common  conncil  on  which  it  was  based,  the  question  arises 
whether  the  payment  by  the  plaintiff  and  his  assignors  of  the 
assessments  on  their  lands  was  made  under  a  mistake  of  law 
or  of  fact  There  was  no  coercion  of  those  parties  to  make 
payment  and  no  duress  of  property,  unless  it  was  produced 
by  the  assessment.  Payment  under  a  mistake  of  law  would 
not,  but  under  a  mistake  of  fact  would,  enable  the  plaintiff  to 
recover  in  case  the  assessment  was  invalid  for  want  of  jurisdic- 
tion to  make  it.  This  question  was  in  Phelps  v.  JUayor,  etc, 
of  New  Jori  (112  li.  Y.  216).  There  the  contract  to  per- 
form the  work  was  made  pursuant  to  a  resolution  or  ordinance 
of  the  board  of  aldermen  rendering  it  unnecessary  to  pub- 
licly advertise  for  bids  as  required  by  the  statute,  and  vesting 
an  unauthorized  discretion  in  the  commissioner  of.  public 
works  as  to  the  maimer  of  doing  the  work.  The  action  was 
brought  to  recover  back  the  amount  paid  by  the  plaintiff  upon 
an  assessment  made  on  his  property.  This  resolution,  j)ur- 
suant  to  which  the  assessment  was  made,  was  void  and  the 
assessment  invalid.  The  court  held  that  there  was  no  mistake 
of  fact  to  support  the  action ;  that  it  was  a  mistake  of  law 
merely,  because  by  reference  to  the  resolution,  it  would  be 
seen  that  the  assessment  was  not  authorized  or  supported  by 
it.  In  the  present  case  as  in  that,  the  alleged  iiregularity  or 
defect  in  the  proceedings,  so  far  as  it  was  in  tlie  insufficiency 
of  the  resolutions  of  the  common  council  or  in  the  recorded 
vote  by  which  they  were  adopted,  appeared  upon  their  face, 
and  thus  they  furnished  notice  of  their  legal  infirmity.  The 
Application  of  the  doctrine  of  that  case  to  the  present  one, 
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seems  to  require  the  conclusion  that  the  defective  resolations 
of  the  common  council  in  the  proceedings  upon  which  the 
assessments  in  question  were  founded,  do  not  alone  afford  the 
plaintiflE  the  right  ,to  maintain  the  action.  The  rule  is  other- 
wise when  the  facts,  which  render  an  assessment,  apparently 
a  lien  upon  land,  invalid  for  want  of  jurisdiction  to  make  it, 
are  de  Ivors  the  record.  Then  the  person  paying  his  assess- 
ment will  be  deemed  to  have  done  so  involuntarily,  and  may 
recover  back  the  amount  paid  without  first  vacating  the  assess 
ment.  {Diefenthaler  y.  Mayor ^  etc.^\l\  N.  Y.  331;  Stms- 
hurgh  V.  Mayor^  etc.^  87  id.  452.)  The  proposition  upon 
which  the  right  to  recover  depends,  is  not  so  limited  when  the 
payment  is  produced  by  coercion  of  law  or  unlawful  exaction 
imder  process  for  the  collection,  valid  on  its  face,  of  a  void 
assessment.  Then,  the  assessment  being  void,  the  payment  so 
made  is  not  voluntary  and  may  be  recovered  back.  (Peystr 
V.  Mayor^  etc,^  70  N.  Y.  497 ;  Bruecher  v.  Vill<ige  of  Port 
Chester,  101  K  Y.  240.) 

Inasmuch  as  the  record  was  pursuant  to  statute,  kept  of  the 
proceedings  of  the  common  council,  the  presumption  l>efore 
mentioned  applicable  to  the  assessment-roll  and  certificate  of 
sale,  does  not  seem  essentially  important  for  the  purposes  of 
the  question  now  under  consideration.  The  charter  of  the 
city  of  Xew  York,  upon  which  arose  the  Phelps  case,  pn> 
vided  that  leases  given  pursuant  to  a  sale  in  execution  of 
assessments,  should  "  be  presumptive  evidence  that  the  sale 
and  all  proceedings  prior  thereto  from  and  including  the 
assessments  *  *  *  were  regular  and  according  to  the 
provisions  of  the  statute."      (Laws  1882,  eh.  410,  §  941.) 

These  views  render  it  unnecessary  to  consider  the  question 
whether,  from  what  appears  in  the  record  of  the  common 
council  as  before  mentioned  in  that  respect,  it  must  *  be 
assumed  that  the  objections  tiled  with  the  city  clerk  to  the 
assessment,  were  not  brought  before  the  council,  and  to  its 
attention  as  required  by  the  statute,  which  provides  that  the 
city  clerk  "  shall  at  the  first  regular  meeting  of  the  common 
council  after  the  expiration  of  the  time  for  filing  of  objec- 
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tionfi,  lay  such  roll  and  the  objections  tiled  thereto  before  the- 
common  council,  who  shall  on  that  or  such  other  day  or  days. 
as  it  shaU  appoint,  hear  the  objections  and  confirm  the  roll  or 
annul  it,  or  refer  it  back  to  the  assessors  to  make  a  new  assess- 
ment." (L.  1870,  ch.  519,  tit.  6,  §  14.)  Nor  is  it  necessary 
to  consider  the  effect,  as  bearing  upon  the  validity  of  the 
assessment,  of  the  entry  so  made,  since  the  alleged  omission 
appeared  upon  the  face  of  the  record  of  the  proceedings  of 
that  body.  To  enable  persons  interested  to  file  such  objections, 
the  city  clerk,  when  the  assessment-roll  is  delirered  to  him,  is 
required  to  publish  a  notice  in  five  successive  numbers  of  the 
oflicial  paper  that  the  roll  is  in  liis  office,  and  that  objections 
may  be  filed  with  him  within  ten  days  from  the  first  publica- 
tion of  the  notice.  (Id.  §  12.)  This  notice  was  published  in 
five  successive  numbers  of  such  paper,  from  June  seventh  to 
eleventh,  both  inclusive.  It  is  urged  that  this  was  not  a  suf- 
ficient notice  within  the  statute,  because  the  resolution  of 
May  24,  1875,  ordering  the  assessment  was  approved  by  the 
mayor  on  June  seventh,  not  earlier  than  nine  o'clock  in  the 
forenoon,  and  the  official  paper  went  to  press  as  early  as  six 
o'clock.  The  fact  that  the  paper  was  thus  issued  earlier  in 
the  day  than  the  resolutipn  became  effectual  by  the  executive 
approval,  did  not  have  the  effect  to  render  the  publication  of 
the  notice  on  that  day  a  nullity.  The  general  rule  is  that 
fractions  of  a  day  will  not  be  regarded  in  law,  except  for  the 
purpose  of  preventing  injustice.  {Small  v.  Jl^Chesney,  3 
Cow.  19 ;  Blydenburgh  v.  Cotheal,  4  N.  Y.  418.)  There  is 
nothing  to  defeat  the  application  of  that  rule  to  the  qtiestion 
in  the  present  case. 

There  is  no  question  relating  to  the  issues  as  presented  by 
the  pleading  requiring  any  consideration. 

If  these  views  are  correct,  the  payments  were  made  volun- 
tarily, and  not  under  a  mistake  of  facts,  but  of  law  merely. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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164  259  Anna  B.  Dana,  as  Executrix,  etc.,  Appellant,  v,  Agnes 

Murray,  Impleaded,  etc.,  Kesjx)ndent. 

Certain  premises  were  conveyed  to  a  trustee  in  trust,  to  pay  the  rents  and 
profits  to  M.  during  the  life  of  her  husband,  and  upon  his  death  to  cod- 
vcy  to  lier;  if  he  survived  her,  then  upon  the  further  trust  to  convey  to 
such  person  or  persons  find  in  such  manner  as  she  by  will  might  appoint. 
In  case  M.  died  without  having  made  such  a  will,  the  deed  declared  that 
the  premises  should  belong  to  her  children  and  the  issue  of  such  as  died 
before  her.  M.  died  leaving  her  husband,  and  seven  children,  four 
sous  and  three  daughters,  surviving,  and  leaving  a  will,  which  con- 
tained a  provision  declaring  it  to  be  the  will  of  the  testatrix,  that  the 
said  premises  should  he  "held  and  enjoyed"  by  her  husband  and  her 
three  daughters  so  long  as  any  two  of  said  daughters  should  remain 
single  and  unmarried,  and  for  the  space  of  one  year  after  the  marriage 
of  the  daughter  who  should  be  married  second.  At  the  expiration  of 
the  year  the  executor  and  trustee  named  in  the  will  was  authorized  and 
empowered  to  sell  the  premises  and  divide  the  proceeds  as  specified. 
M.  's  husband  thereafter  died,  leaving  the  three  daughters  surviving.  In 
an  action  of  partition  Iield,  that  the  power  of  sale  given  by  the  will  to  the 
executor  was  a  general  power  in  trust,  which  was  imperative  (1  R.  S. 
732,  §§  74  et  seq.),  and  so,  that  it  operated  to  suspend  the  vesting  of  the 
fee  until  the  power  was  executed  or  the  estate  terminated;  that  the  estate 
sought  to  be  given  was  a  life  estate  in  each  of  the  beneficiaries  as  tenants 
in  common  with  cross-remainders,  determinable  upon  the  marriage  of 
two  of  the  daughters,  and  in  case  that  contingency  did  not  happen,  the 
estate  terminated  upon  the  death  of  all  the  life  tenants;  that  as  the  will 
was  but  the  execution  of  the  power  of  appointment  given  by  the  trust 
deed,  the  period  during  which  the  absolute  power  of  alienation  was 
suspended  was  to  be  computed  from  the  date  of  the  deed  (1  R.  S.  737, 
§§  128,  120),  and  as  so  computed  the  suspension  was  for  more  than  two 
lives  then  in  being;  that  the  estate  attempted  to  be  created  being  void 
the  power  so  authorized  to  take  effect  at  its  termination  was  inoperative 
and  void;  and,  therefore,  upon  the  death  of  M.  the  absolute  fee  vested, 
under  the  deed,  in  her  children  and  the  issue  of  such  as  were  dead. 

(Argued  June  2,  1890;  decided  December  15,  1890.) 

Appeal  from  judgment  of  tlie  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  Marcli  28,  1887,  which  reversed,  upon  the  appeal  of 
defendant  Agnes  Murray,  a  judgment  of  the  Special  Term 
entered  upon  a  decision  dismissing  the  plaintiffs  complaint. 
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The  nature  of  the  action  and  the  material  facts  are  stated  in 
tlie  opinion. 

Stephen  P.  N'dsh  for  appellant.  The  suspension  exceeds 
the  statutory  Kmits.  (1  R  S.  723,  737,  §§  14,  16,  128 ;  Genet 
V.  Hunt,  113  N.  Y.  158.)  The  will  of  Maria  Murray  was  a 
full  execution  of  the  power  of  appointment,  and  if  valid  the 
ultimate  devisees  take  tmder  tliis  will,  and  not  under  the  pro- 
vision of  the  trust  deed.  This  vested  the  estate  in  her  issue 
living  at  the  time  of  her  death,  only  in  case  she  should  depart 
this  life  without  having  made  such  will,  direction,  limitation 
or  appointment.  (2  Black.  Comm.  121;  Boaehoomv.  Van 
Vechten^  5  Den.  414.)  If  the  persons  in  whom  the  fee  is  to 
vest,  after  the  termination  of  the  precedent  estates  given  to 
the  three  daughters,  are  those  of  the  issue  of  the  testatrix  who 
shall  then  be  living,  their  expectant  estates  are  clearly  con- 
tingent remainders,  and  the  property  is,  therefore,  inalienable 
till  the  time  when  the  expectant  estates  sliall  be  vested. 
{Purdy  V.  Hayt,  92  N.  Y.  446,  454.)  The  fact  that  it  waa 
possible  for  two  of  the  daughters  to  be  married  within  any 
two  given  lives  does  not  prevent  the  statute  applying.  {Haynes 
V.  Sherman^  117  N.  Y.  433.)  The  will  cannot  be  modified 
on  any  cy-pres  theory.     {Haynes  v.  Sherman^  117  N.  Y.  433.) 

,  James  B,  Murray  for  appellant  Anna  B.  Dana.  To  test 
the  validity  of  the  will,  it  should  not  be  construed  by  itself 
alone,  but  must  first  be  incorporated  in  the  deed  of  trust,  and 
its  legality  tested  after  such  incorporation.  {Marlhrough  V, 
Godolpkin^  2  Ves.  78 ;  Braddish  v.  GibhSy  3  Johns.  Ch.  522, 
549;  4  Kent's  Comm.  338;  1  K.  S.  737,  §§  128,  129;  Genet 
V.  Hunt,  113  N.  Y.  170.;  The  estate  devised  to  the  hus- 
band and  three  daughters  was  a  hfe  estate,  moreover  it  was  an 
estate  for  two  successive  lives,  (2  Black.  Comm.  121 ;  4 
Kent's  Comm.  26;  1  Inst.  42a;  1  Cruise's  Dig.  115,§  8;  Wat- 
kins  on  Convey.  30-35 ;  Boseboom  v.  Van  VecJiten,  5  Den. 
424;  Hawley  v.  James,  16  "Wend.  172;  In  re  Verplanh,  91 
N.  Y.  439,  443.)  The  life  estate  devised  to  the  three  daugh- 
ters of  Maria  Murray,  terminated  on  the  marriage  of  Mrs. 


606  Dana  v.  Murray.  [JDec^ 


Statement  of  case. 


Dana  (tLen  Miss  Anna  B.  Murray)  or  else  is  Void  altogetlier, 
and  in  either  case  is  no  longer  in  existence.  (1  R.  S.  722,  723, 
§§  1,  10,  11.)  The  estate  devised  by  the  will  of  Maria  Mur- 
ray to  her  husband  and  daughters  was  not  a  fee.  {In  reVer- 
flanck^  91  If.  Y.  443.)  The  power  given  by  the  testatrix  to 
her  executor  and  trustee  to  sell  the  premises  is  imperative,  and 
is  a  power  in  trust.  (1  R  S.  732,  §§  73, 74,  76,  77,  79, 94,  90 ; 
DeJ<iney  v.  McCormack^  88  JST.  Y.  174,  180;  Asche  v.  Asche^ 
113  id.  232,  235.)  In  construing  the  will  executed  under  the 
power  and  incorporated  in  tlie  trust  deed,  the  provisions  of  the 
will  speak  not  from  the  date  of  the  will,  but  from  the  date  of 
the  trust  deed  creating  tlie  power,  and  as  if  originally  a  part 
of  the  trust  deed,  and  any  suspension  of  the  power  of  aliena- 
tion is  to  be  measured  from  the  date  of  the  deed  of  trust.  (1 
R  S.  737,  §§  128,  129 ;  EverUt  y.EvenM,  29  N.  Y.  78.)  Tlie 
interests  of  tlie  beneficiaries  in  the  proceeds  of  the  sale  of 
said  premises  under  the  power  are  contingent,  and  do  not  vest 
within  two  lives  in  being  at  the  date  of  the  deed  of  trust,  or 
at  the  date  of  the  will,  and  are  suspended  for  several  lives  in 
being,  and  moreover  for  the  fixed  term  of  one  year.  {DeJa- 
field  V.  Shipman,  103  K  Y.  467;  1  R  S.  723,  §  13.)  The 
interests  of  the  beneficiaries  are  contingent,  because  the  gift 
itself  is  future.  There  are  no  words  of  gift  in  the  will  except 
the  direction  to  distribute  at  a  future  time,  and  in  such  case 
tliere  is  no  gift  until  that  time  comes.  {Elwin  v.  Elwin^  8 
Yes.  537 ;  1  Jarman  on  Wills  [5th  ed.],  605 ;  Loder  v.  Rat- 
field,  71  N.  Y.  92 ;  Colto7i  v.  Fox,  67  id.  348 ;  Warner  v. 
Durant,  76  id.  136 ;  Smith  v.  Edwards,  88  id.  104-108 ; 
HohaonY,  Hale,  95  id.  615;  Del<xfield  v.  Shijyman,  103  id. 
463 ;  Belaneyy.  McCarmack,  88  id.  182,  183;  Teed  v.  Mor- 
ton,  60  id.  506.)  The  interests  of  the  beneficiaries  in  the  pro- 
ceeds of  sale  being  contingent,  and  not  vesting  until  after  tlie 
fixed  period  of  one  year,  are  void.  (1  R.  S.  773,  §  1 ;  Howe 
V.  Tan  Shaick,  20  Wend.  564 ;  Tucker  v.  Tucker,  5  K  Y. 
408 ;  Cook  v.  Cook,'^  Paige,  521 ;  Schvlter  v.  Sviith,  41  K.  Y. 
328 ;  Lewis  on  Perpetuities,  170 ;  Knox  v.  Jones,  47  K*  Y. 
389,  397.)     If  the  purposes  for  which  a  power  of  sale  is  created 
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are  illegal  or  void,  the  power  of  sale  is  voi(J  also.  (^Vcm  Vech- 
ten  V.  Van  Vechten,  8  Paige,  104, 124 ;  WoocLy.  Wood,  5  id.  597.) 
Moreover  the  power  is  void  as  creating  a  suspension  of  the  power 
of  alienation  for  more  than  two  lives  in  being,  to  wit,  for  lives 
•in  being  and  for  at  least  the  fixed  period  of  one  year.  {Howe  v. 
Van  Schaicky  20  Wend.  564 ;  Coster  y.  LoriUard^  14  id.  265 ; 
Hawleyy,  James,  16  id.  62 ;  Harris  v.  Clark,  7  N.  Y.  242 ;  Van 
Vechten  v.  Van  Vechten,  8  Paige,  104 ;  DePeysUr  v.  Celudin- 
ing.  Id.  295 ;  Amoryv.  Lord,  9  N.  Y.  403 ;  Morgam,  v.  Master- 
son,  4  Sapdf.  442 ;  Je?ini7igs  v.  Jennings,  5  id.  174 ;  4  Kent's 
Comm.  [12th  ed.]  271 ;  Brewer  v.  Brewer,  11  Hun,  147 ;  72 
N.  Y.  603 ;  Garvetj  v.  McDevitt,  11  Hun,  457 ;  72  N.  Y.  556.) 
"Whether  the  will  be  held  void  or  valid,  the  plaintiflf,  in  either 
case,  is  a  tenant  in  common  with  the  respondent,  and  in  actual 
possession  of  the  premises  with  her,  and  is,  therefore,  entitled 
to  partition.  The  construction  of  the  will  affects  the  distribu- 
tion of  the  proceeds  only.    (Code  Civ.  Pro.  §§  1532,  1533.) 

Joseph  H,  Choate  for  Agnes  Murray,  respondent.  As  to 
the  estate  devised  to  the  husband  and  daughters,  tliere  was  no 
suspension  of  the  power  of  alienation,  foi*  there  was  neither  a 
trust  estate  nor  a  contingent  remainder  created  or  provided 
for  by  the  will  of  Maria  Murray  or  by  the  original  trust  deed, 
to  take  effect,  or  to  continue,  after  Maria  Murray's  death. 
{Leonard  v.  Biirr,  18  N.  Y.  107;  RadUy  v.  Kuhn,  97 
id.  34;  Jn  re  Winter,  34  id.  554,  567;  1  K.  S.  730, 
§§  60,  61,  67;  Clarke  v.  Davenport,  1  Bosw.  114,  115; 
Genet  v.  Hunt,  113  N.  Y.  171,  172.)  By  the  will  of  Maria 
Murray,  in  connection  with  the  trust  deed,  there  is  vested, 
immediately  upon  her  death,  a  valid  present  estate  in  pos- 
session in  her  husband  and  three  daughters,  defeasible  by 
the  marriage  of  the  second  daughter,  and  an  interest  by  way 
of  remainder,  upon  the  possible  termination  of  that  estate,  in 
her  children  and  their  issue.  The  entire  fee  is  thus  disposed 
of.  There  can,  therefore,  be  no  suspension  of  the  power  of 
alienation.  (1  Washb.  on  Keal  Prop.  62,  64 ;  4  Kent's  Comm. 
9,  10 ;  Coster  v.  LoriUa/rd^  14  Wend.  343 ;  Sugd.  on  Powers 
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[8th  ed.],  411,  412 ;  Crooke  v.  Oaunty  of  Kings,  97  K  Y. 
449 ;  1  R.  S.  722,  723,  §§  7-11,  35 ;  Furdy  v.  Hayt,  92  N.  Y. 
451 ;  Leonard  v.  Burr,  18  id.  96,  99;  PMLaddphia  v.  Gir- 
rard,  45  Penn.  St.  26 ;  2  Washb.  on  Eeal  Prop.  [3d  eA]  653 ; 
Lewis  on  Per.  657.)  The  power  of  sale  is  valid,  but,  in  aiy 
event,  the  present  vested  estate  in  possession  of  the  husband 
and  daughters  is  not  afiected  thereby,  or  by  any  possible 
ulterior  limitations.  (Sugd.  on  Powers  [8th  ed.],  Ill ;  Iii  re 
McLaughlin,  2  Bradf.  107,  113;  Crittenden  v.  FairchUd,  41 
N.  Y.  289 ;  Kinnier  v.  Rogers,  42  id.  531 ;  M.  Z.  Ins.  Co.  v. 
Shipman,  108  id.  19,  23,  24;  Hetzdl  v.  Barber,  69  id.  1,  7; 
M(yrse  v.  M(yrse,  85  id.  53,  58 ;  1  R.  S.  729,  734,  §§  56,  96; 
Phillips  V.  Da/vies^  92  N.  Y.  199  ;  Henderson  v.  Ilendersony 
113  id.  1 ;  EeUs  v.  Lynch,  8Bo8W.  479.)  The  power  of  sale, 
as  a  mere  naked  power,  cannot,  under  any  circumstances,  sus- 
pend the  power  of  alienation,  and  is,  therefore,  valid.  This 
would  be  true,  even  though  it  be  considered  and  treated  as  an 
imperative  power  in  trust.  {EeUs  v.  Lyn<ih,  8  Bosw.  479, 
480 ;  Blanchard  v.  Blanchard,  4  Hun,  287 ;  70  N.  Y.  615  ; 
ITohson  V.  HaJ^,  95  id.  610 ;  In  re  Woolsey,  Id.  141 ;  lliggins 
V.  Crichton,  98  id.  626 ;  Burleigh  v.  Clough,  52  K  H.  261 ; 
Ilaice  V.  Van  Schaick,  20  Wend.  556 ;  Radley  v.  Kuhn,  97 
N.  Y.  34;  Ilaynes  v.  Sherman,  117  id.  433.)  The  power  in 
this  case  being  merely  a  naked  discretionary  power  of  sale, 
cannot  suspend  the  power  of  alienation.  {EeUs  v.  Lynch,  8 
Bosw.  479 ;  Blanchard  v.  Blanchard,  4  Hun,  287.)  Even  if 
a  naked  discretionary  power  of  sale,  like  that  in  the  present 
case,  could  in  any  case  suspend  the  power  of  alienation,  it  can- 
not be  held  to  do  so  in  the  case  at  bar,  because  the  exercise  of 
this  power  of  sale  may  at  any  time  be  dispensed  with,  and  the 
power  itself  defeated  and  extinguished,  by  the  election  of  these 
same  persons  (the  children  of  the  testatrix  living  at  her  death, 
and  the  issue  of  deceased  children  taking  ^er  stirpes)  to  take 
their  shares  as  land,  and  by  their  formal  conveyance  of  their 
shares  as  land.  {Ileizel  v.  Barber,  69  K  Y.  1, 11-15;  Prmr 
tice  V.  Janssen,  79  id.  478,  485,  486 ;  Greenland  v.  Wadddl^ 
116  id.  234,  246 ;  In  re  K  Y.,  L.  E.  cfe  W.  R.  Co.,  106  id.  89, 
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96.)  Even  if  the  subsequent  provisions  of  tlie  will  as  to  the* 
power  of  sale,  together  with  the  other  provisions  depending 
upon  it,  should  be  held  to  be  invalid,  this  will  not  affect  the 
prior  limitation  of  the  estate  to  the  husband  and  daughters.. 
That  is  a  vested  estate  in  possession,  wholly  independent.. 
(Leonard  v.  Burr^  18  N".  Y.  96 ;  Savage  v.  Burnhkam^  17  id. 
66 ;  Harrison  v.  Harrison^  36  id.  543 ;  Post  v.  Hover^  33  id*. 
693;  Henderson  v.  Henderson^  113  id.  1.) 

Haioht,  J.  This  action  was  brought  for  the  partition  of 
real  estate.  It  appears  that  on  the  23d  of  June,  1847,  John 
M.  Mason  and  wife  executed  and  delivered  to  Frederick 
Bronson  a  deed  of  the  premises  sought  to  be  partitioned, 
"  upon  trust  to  receive  the  rents,  issues  and  profits  of  the  said 
premises  hereinabove  granted  and  described,  and  apply  the 
same  to  the  sole  and  separate  use  of  the  said  Maria  (Murray) 
during  the  lifetime  of  (James  B.  Murray)  her  husband,  and 
on  his  death  to  convey  the  said  premises  to  tlie  said  Maria ;. 
and  if  the  said  James  B.  Murray  shall  survive  the  said 
Maria,  then  upon  the  further  trust  to  apply  the  same  during 
her  natural  life,  free  from  debts  or  control  of  her  present  or 
any  future  husband,  *  *  *  and  from  and  after  the 
decease  of  the  said  Maria,  then  upon  trust  to  convey  and 
transfer  the  said  premises  to  such  person  or  persons,  to  sucL 
uses  and  purposes,  and  in  such  manner  as  the  said  Maria,  by 
her  last  will  and  testament  *  *  *  may  *  *  *- 
direct,  limit  or  appoint  But  in  case  the  said  Maria  shall 
depart  this  life  witliout  having  made  or  executed  such  will^ 
*  *  *  then  the  said  lands  and  premises  shall,  in  such 
case,  upon  the  death  of  the  said  Maria,  belong  to  all  and 
every  the  child  or  children  of  the  said  Maria  living  at  tlie 
time  of  her  death,  and  to  the  issue  of  such  of  them  as  shaU 
be  dead,  share  and  share  alike,  in  fee  simple,  the  issues  of 
such  deceased  child  or  children  to  take  no  more  than  his  or 
their  parent  would  have  taken  if  living,  and  in  case  there  be 
no  child  of  the  said  Maria  or  the  issue  of  any  deceased  cliild 
living  at  the  time  of  the  death  of  the  said  Maria,  then  to  her 
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heirs  at  law  in  fee  simple ;  and  the  said  partv  of  the  second 
part  (the  trustee)  is  hereby  directed  to  convey  and  transfer 
'the  said  premises  accordingly." 

The  trustee  accepted  the  trust  and  discharged  the  duties 
thereof  until  January  12,  1849,  when  he  rested  and  con- 
veyed the  premises  to  James  B.  Murray  upon  the  trust  and 
for  the  uses  mentioned  above,  who  discharged  the  duties  of 
the  trust  until  February  14,  1866,  when  he  died,  since  which 
no  trustee  has  been  appointed.  December  22,  1851,  Maria 
Murray  died,  leaving  her  surviving  James  B.  Murray,  her 
husband,  four  sons  and  three  daughters,  her  only  heirs  at  law, 
and  a  last  will  and  testament,  duly  admitted  to  probate, 
March  12,  1852,  wliich,  after  reciting  the  provisions  above 
quoted  from  the  deed  of  trust,  provides  that :  "  Xow,  there- 
fore, I,  said  Maria  Murray,  wife  of  the  said  James  B.  Murray, 
by  virtue  of  the  power  in  the  said  deed  contained  and  in 
execution  thereof,  do  hereby  devise,  direct,  limit  and  appoint 
with  regard  to  the  said  premises  as  follows :  First.  It  is  my 
-will  that  the  said  premises  in  the  said  deed,  granted  and  con- 
veyed as  aforesaid,  shall  be  held  and  enjoyed  by  my  husband, 
the  said  James  B.  Murray,  and  my  daughters,  CaroUne,  Agnes 
and  Anna,  so  long  as  any  two  of  my  said  daughters  shall 
remain  single  and  unmarried,  and  for  the  space  of  one  year 
after  the  marriage  of  the  daughter  who  shall  be  married  second 
in  the  order  of  time,  and  I  do  hereby  authorize  and  empower 
my  executor  and  trustee  hereinafter  named,  at  any  time  after 
the  expiration  of  the  said  year  last  mentioned,  with  the  consent 
of  my  husband  if  lie  shall  be  living,  to  sell  the  said  premises 
at  public  or  private  sale  on  such  tenns  and  for  such  prico  as  he 
may  deem  expedient.  *  *  *  And  I  do  direct  that  the 
proceeds  of  the  said  sale,  after  deducting  the  expenses  thereof, 
be  divided  among  all  my  children  who  may  then  be  living,  and 
the  issue  of  any  of  them  who  may  be  dead,  in  equal  shares, 
the  issue  of  any  deceased  child  to  take  the  share  of  his,  her  or 
their  parent." 

Frederick  Bronson,  the  trustee  under  the  deed,  or  whoever 
may  be  such  trustee  at  the  time  of  her  decease,  was,  by  the 
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terms  of  the  will,  appointed  executor  and  trustee.  Anna  was 
married  on  the  27th  day  of  December,  1855,  but  Caroline  and 
Agnefc  have  remained  unmarried.  Agnes  is  still  living,  but 
Caroline  died  since  this  action  was  commenced.  James  B. 
Murray,  the  hisband  of  the  testatrix,  died  on  the  14th  day  of 
February,  1866. 

The  trial  court  held  that  the  will  was  null  and  void  so  far 
as  the  premises  in  question  were  concerned,  and  that  the  fee, 
upon  the  death  of  Maria  Murray,  vested  in  her  seven  children. 

The  General  Term  appears  to  have  been  of  the  opinion  that 
the  will  was  valid ;  that  the  fee  vested  in  the  three  daughters, 
and  that  the  power  of  sale  contained  in  the  will  was  a  discre- 
*^ionary,  naked  power. 

In  order  to  determine  the  validity  of  the  will,  it  becomes 
important  for  us  to  first  ascertain  what  has  become  of  the  fee 
if  the  instrument  is  valid.  Under  the  provisions  of  the  deed, 
the  premises,  upon  the  death  of  Maria,  vested  in  her  children, 
share  and  share  alike,  in  fee  simple,  unless  she  should  leave  an 
instrument  in  which  she  should  direct,  limit  or  appoint  the 
person  or  persons  who  should  take  and  hold  the  same.  Has 
she  made  such  appointment  ?  It  was  evidently  her  intention 
so  to  do,  for,  after  reciting  the  main  provisions  of  the  trust 
deed,  she  states  in  her  will  that,  "  by  virtue  of  the  power  in 
the  said  deed  contained  and  in  execution  thereof,"  she  hereby 
devises,  directs,  limits  and  appoints.  As  we  have  seen,  she 
first  provides. that  the  premises  should  l^e  held  and  enjoyed  by 
her  husband  and  three  daughters,  naming  them,  so  long  as  any 
two  of  the  daughtere  should  remain  single  and  unmarried,  and 
for  the  space  of  one  year  after  the  marriage  of  the  daughter 
who  should  be  married  second  in  the  order  of  time.  She  does 
not,  in  express  terms,  devise  the  fee  or  remainder,  but  she  does 
authorize  and  empower  her  executor  to  sell  after  the  expira- 
tion of  the  year  and  to  divide  the  proceeds  among  all  her 
children  who  may  then  be  living,  and  the  issue  of  any  of  them 
who  may  be  dead,  in  equal  shares,  the  issue  of  any  deceased 
child  to  take  the  share  of  his,  her  or  their  parent.  Her  inten- 
tion is  quite  apparent.     She  doubtless  wished  to  provide  a 
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home  for  lier  husband  and  unmarried  daughters  so  long  as  trro 
of  them  should  remain  unmarried,  and  then  that  the  premises 
should  be  sold  and  the  proceeds  divided  among  all  of  her 
children  then  living  and  the  issue  of  those  that  were  deceased 
It  does  not  appear  to  have  been  her  intention  to  vest  in  her 
husband  and  daughters  the  fee,  or  any  other  estate  than  that 
described.  True,  as  we  have  stated,  she  has  not,  in  express 
terms,  devised  the  fee,  but  she  has  created  a  power  of  sale,  and 
this  power  was  given  for  the  purpose  of  dividing  the  proceeds 
of  the  sale  among  her  children,  etc.  We  do  not  understand 
such  a  power  to  be  naked  and  discretionary.  A  power  as 
defined  by  the  statute  is  an  authority  to  do  some  act  in  rela- 
tion to  lands,  or  the  creation  of  estates  therein,  or  of  charges 
thereon,  whicli  the  owner,  granting  or  reserving  such  power, 
might  himself  lawfully  perfonn.  It  is  general  or  special  and 
beneficial  or  in  trust.  It  is  general  where  it  authorizes  the 
alienation  in  fee  by  means  of  a  conveyance,  will  or  charge  of 
the  lands  embraced  in  the  power  to  any  alienee  whatever.  It 
is  special  where  the  persons  or  class  of  persons  to  whom  the 
disposition  of  the  lands  under  the  power  is  to  be  made  are 
designated,  or  where  the  power  authorizes  the  alienation  by 
means  of  a  conveyance,  will  or  charge  of  a  particular  estate 
or  interest  less  than  a  fee.  It  is  beneficial  when  no  person 
other  than  the  grantee  has,  by  the  terms  of  its  creation,  any 
interest  in  its  execution.  A  general  power  is  in  trust  when 
any  person  or  class  of  persons  other  than  the  grantee  of  snch 
power  is  designated  as  entitled  to  the  proceeds,  or  any  portion 
of  the  proceeds  or  other  benefits  to  result  from  the  alienation 
of  the  lands  according  to  the  power.  (1  R  S.  pt.  2,  chap.  1, 
tit  2,  art  3,  §§  74,  76-79,  94.) 

The  power  given  by  the  testatrix  to  her  executor  was  to  sell 
at  public  or  private  sale,  on  such  terms  and  for  such  price  as 
he  may  deem  expedient,  and  upon  such  sale  to  create  all 
necessary  proper  deeds  and  conveyances  to  the  purchaser  or 
purchasers  thereof,  which  sale  and  conveyance  shall  be  a  com- 
plete bar  to  all  claims  to  the  estate  or  interest  in  the  said 
premises  of  her  children  and  heirs,  or  any  i)erson  claiming 
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by  or  through  them.  The  conveyance  thus  autliorized  waa 
of  the  fee.  It  could  be  made  to  any  person  whatever.  The 
power  was,  therefore,  general  within  the  provisions  of  the 
statute.  The  executor,  thus  authorized  and  empowered  to  sell, 
was  given  no  interest  in  the  proceeds  whatever.  Such  pro- 
ceeds were  directed  to  be  divided  among  all  of  her  children 
who  may  then  be  living,  and  the  issue  of  any  of  them  who 
may  be  dead,  in  equal  shares,  the  issue  of  any  deceased  child 
to  take  the  share  of  his,  her  or  their  parent.  The  power  of  sale 
thus  authorized  was  in  trust  for  these  children  who  were  the 
persons  entitled  to  receive  the  proceeds  thereof.  It  was,  there- 
fore, a  general  power  in  trust,  as  defined  by  the  statute.  The 
statute  further  provides  that  every  trust  power,  unless  its  exe- 
cution or  non-execution  is  made  expressly  to  depend  on  the 
will  of  the  grantee  is  imperative,  and  imposes  a  dutjj  on  the 
grantee,  the  performance  of  which  may  be  compelled  in  equity 
for  the  benefit  of  the  parties  interested.     (§  96.) 

It  follows  that  the  power  in  question,  under  the  express  pro- 
vision of  the  statute,  is  imperative,  and  its  execution  will  be 
compelled  by  the  court ;  and  this  being  the  case,  it  operates  to 
suspend  the  vesting  of  the  fee  until  the  power  is  executed  or 
the  estate  is  terminated.  {Delafield  v.  SMjnnan^  103  If.  Y. 
463 ;  Delaney  v.  McCormacl\  88  id.  174.) 

It  is  contended  that  the  fee  vested  in  the  heirs  of  Mrs.  Mur- 
ray immediately  upon  her  death^  and  tliat  the  provisions  of 
the  will  directing  the  proceeds  upon  the  execution  of  the 
power  of  sale  to  be  divided  among  the  children  then  living, 
etc.,  should  be  rejected  under  the  authority  of  Henderson  v. 
Henderson  (113  K.  Y.  1). 

Of  course,  if  we  are  to  reject  the  provisions  of  the  will,  then 
the  fee  would,  vest  under  the  provisions  of  the  deed,  but  if  the 
w-ill  is  valid,  it  is  not  apparent  how  we  can  reject  a  portion  so 
vital  as  the  distribution  of  proceeds  of  the  real  estate  upon  the 
execution  of  the  power  of  sale  given.  AVe  are  aware  that,  in 
the  case  of  Henderson  v.  Henderson^  the  provision  was 
rejected,  but  in  that  case  the  testator  had  authorized  his 
executor  to  partition  and  divide  his  residuary  estate  among  his 
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children  living  at  the  time  of  such  partition  and  the  issue  of 
any  child  or  children  who  had  died  leaving  issue.  The  execu- 
tor was  directed  to  make  the  partition  as  soon  after  the  testa^ 
tor's  decease  as  practicable,  having  reference  to  the  condition 
of  the  estate ;  but  in  order  to  avoid  sacrifice  and  loss  to  the 
estate  by  reason  of  being  compelled  to  convert  into  money,  he 
was  not  required  to  make  the  partition  until  after  the  lapse  of 
five  years.  The  provision  was  rejected  for  the  reason  that  it 
would  thwart  the  main  testamentary  purpose  of  the  testator. 
In  that  case  but  a  short  period  of  time  was  expected  to  elapse 
after  the  death  of  the  testator  before  partition  should  be  made, 
and  no  material  change  in  his  children  was  contemplated. 
Wliilst  in  this  case  an  estate  was  created  which  might  con- 
tinue through  the  lives  of  four  individuals  and  until  nearly  all 
of  the  heirs  then  living  were  dead,  and  there  is  no  main  testa- 
mentary purpose  to  be  frustrated  by  the  provision  in  question. 
On  the  contrary,  it  would  rather  appear  that  this  provision, 
together  with  the  one  providing  a  home  for  the  husband  and 
unmarried  daughters,  were  the  main  purposes  of  the  testator. 

Still  assuming  the  will  to  be  valid,  what  was  the  nature  of 
the  estate  debased  to  the  husband  and  three  daughters  and 
when  may  the  power  of  sale  be  executed  i  The  provision  is, 
as  we  have  seen,  that  the  premises  sliall  be  held  and  enjoyed 
by  her  husband  and  three  daughters  so  long  as  any  two  of 
the  daughters  shall  remain  single  and  unmarried,  and  for  the 
space  of  one  year  after  the  marriage  of  the  daughter  who  shall 
be  married  second  in  the  order  of  time.  On  the  marriage  of 
one  of  the  daughters  her  spirfsterhood  would  cease,  but  not 
the  estate,  for  two  daughters  would  still  remain  unmarried. 
If  neither  of  these  daughters  should  marry,  the  estate  would 
still  continue  during  their  lives,  and,  inasmuch  as  this  event 
may  never  happen,  it  must  be  regarded  as  an  estate  for  life, 
subject  to  defeat  in  case  of  the  marriage  of  the  second 
daughter.  (2  Blackstone,  121 ;  liosebomn  v.  Van  Vechten,  5 
Denio,  424.) 

The  estate  devised  to  the  husband  and  three  daughters  is  in 
solido,  and  the  statute  provides  that  "every  estate  granted  or 
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devised  to  two  or  more  persons  in  their  own  right  shall  be  a 
tenancy  in  common,  unless  expressly  declared  to  be  in  joint 
tenancy."    (1  R  S.  727,  §  44.) 

Here  we  have  no  express  words  devising  the  estate  to  them 

as  joint  tenants,  or  words  clearly  imputing  such  intent,  and 

they  consequently  must  be  regarded  as  tenants  in  common. 

{Purdy  V.   Hayt,   92   N.  Y.   446-^52;  In  the  Matter  of 

Verjplank,  91  id.  439-443.) 

But  one  sale  has  been  authorized  and  one  division  ordered 
after  the  termination  of  the  life  estate,  and  the  persons  entitled 
to  such  division  can  only  be  ascei'tained  when  that  event  shall 
take  place.  The  property  consists  of  a  house  and  lot  not 
capable  of  being  partitioned.  Her  desire,  as  we  have  seen^ 
doubtless  was  to  provide  a  home  for  her  husband  and  unmar- 
ried daughters,  and  it  was  manifestly  her  intention  that  the 
sui"vivor  or  survivors  should  succeed  for  life  or  during  the 
continuance  of  the  estate  of  those  that  should  die.  Each^ 
therefore,  took  a  life  estate  with  the  cross  remainders  aa  ' 
tenants  in  common,  detenninable  upon  the  marriage  of  two 
of  the  daughters,  so  that  when  the  husband,  James  B.  MuiTay^ 
died,  his  one-fourth  interest  vested  in  thfe  three  daughters,  and 
when  Caroline  died  her  life  interest  vested  in  the  two  remain- 
ing daughter,  and  w4ien  one  of  the  two  remaining  daughter* 
shall  die  tlie.life  estate  will  vest  wholly  in  the  survivor.  The 
will  has  provided  for  the  termination  of  the  estate  upon  the 
marriage  of  two  of  the  daughters,  and  no  express  provision  has 
been  made  for  the  termination  of  the  estate  in  case  all  of  the 
life  tenants  shall  die  during  the  spinsterhood  of  the  daughters 
or  two  of  them,  but  the  estate  created  was  only  a  life  estate, 
and  of  necessity  terminates  with  the  death  of  all  of  the  life 
tenants.  The  power  of  sale  provided  for  in  tlie  will  can  be 
exercised  in  one  year  after  the  marriage  of  the  second  daughter 
or  after  the  termination  of  the  life  estate,  which,  upon  the 
failure  of  two  of  the  daughters  to  marry,  could  only  occur 
upon  the  death  of  all  of  the  life  tenants. 

Having   ascertained   the   nature  of  the  estate  devised,  it 
remains  to  be  determined  whether  or  not  the  will  is  valid  under 
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tlie  statute.  As  we  have  seen,  the  will  was  but  the  execution 
of  the  power  of  appointment  given  to  the  testatrix  by  the  trubt 
deed  to  Bronson.  She  was  not  the  owner  of  the  premises,  and 
<iOuld  convey  the  fee  only  in  the  exercise  of  the  power  given 
by  this  deed.  The  statute  provides  that  the  period  during 
which  the  absolute  right '  of  alienation  may  be  suspended  by 
.any  instrument  in  execution  of  a  power,  shall  be  computed, 
not  from  the  date  of  such  instrument,  but  from  the  time  of  the 
creation  of  the  power.  And  no  estate  or  interest  can  \)e  given 
or  limited  to  any  person  by  an  instrument  in  execution  of  a 
power  which  such  person  would  not  have  been  capable  of  taking 
imder  the  instrument  by  which  the  power  was  granted.  (1  U. 
S.  737,  §§  120,  129;  Ji:veriU  v.' Bveritt,  29  N.  Y.  39-78.) 

The  will  was  the  instrument  executing  the  power  which  was 
oreated  by  the  deed.  It  consequently  must  be  joined  \viththe 
deed,  and  a  computation  of  the  time  within  which  the  right 
of  alienation  may  be  suspended  determined  from  the  date  of 
-the  deed.  The  statute  further  provides  that  everv'  future 
estate  shall  be  void  in  its  creation  which  shall  su8j)eiid  the 
absolute  power  of  alienation  for  a  longer  period  than  is  pre- 
jBcribed ;  that  the  absftlute  power  of  alienation  shall  not  lie 
suspended  by  any  limitation  or  condition  whatever,  for  a 
longer  period  than  during  the  continuance  of  not  more  than 
two  lives  in  being  at  the  creation  of  the  estate,  except  in  a 
jsingle  case  mentioned,  wliich  has  no  connection  with  the  ques- 
tion under  consideration.     (1  R.  S.  §§  14, 15.) 

A  future  estate  dependent  upon  a  precedent  estate  is  termed 
a  remainder.  (§  11.)  It  is  either  vested  or  contingent.  It  is 
vested  when  there  is  a  persc^n  in  being  who  would  have  an 
immediate  right  to  the  possession  of  the  lands  upon  the  ceas- 
ing of  the  intermediate  or  precedent  estate.  It  is  contingent 
whilst  tlie  person  to  whom,  or  the  event  upon  which  it  i» 
limited  to  take  effect,  remains  uncertain.     (§  13.) 

The  estate  created  by  the  will  in  favor  of  the  husband  and 
three  daughter  was  a  precedent  estate.  The  imperative 
power  of  sale  given  in  trust  for  the  children  of  tlie  testatrix 
then  living,  and  the  issue  of  those  that  are  dead,  oi>erated  to 
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vest  in  them  the  fee  on  the  termination  of  tlie  precedent 
estate.  It  was,  therefore,  a  future  estate  dependent  on  a  pre- 
cedent estate,  which  is  termed  a  remainder.  It  is  contingent 
for  the  reason  that  the  pei'sons  to  wliom  the  estate  is  limited  [ 
to  take  effect  remains  uncertain.  The  children  of  the  testatrix 
now  li\dng  may  die  leaving  children  who  will  take  in  their 
parents'  stead  when  the  event  occurs  upon  which  the  precedent 
estate  is  terminated.  The  estate  being  a  contingent  remainder  -" 
is,  therefore,  inalienable.  {Leonard  v.  JSurr,  18  N".  Y. 
96-107 ;  liadhi/  v.  iLukn,  97  id.  26-34.) 

The  deed  created  a  life  estate  in  Mrs.  Murray.  Her  will 
created  a  life  estate  in  her  husband  and  three  daughters 
determinable  upon  the  marriage  of  two  of  the  daughters,  each 
taking  as  tenants  in  common  with  cross  remainders.  The  same 
cannot  be  terminated  except  upon  the  death  of  the  four  life 
tenants  without  the  marriage  of  two  of  the  daughters.  So 
that,  with  the  exception  of  the  undivided  one-fourth  originally 
taken  by  the  surWvor  under  the  will,  more  than  two  lives  must 
pass  before  the  life  estate  would  l)e  terminated,  and  this  would 
be  so  even  omitting  the  life  estate  created  by  the  deed,  but 
under  the  statute  to  which  we  have  already  called  attention, 
we  think  tliis  life  should  be  counted.  The  rule  is  that  where  by 
the  terms  of  a  deed  creating  an  estate  there  may  be  an  unlaw- 
ful suspension  of  the  power  of  alienation,  the  limitation  is  void 
although  it  turns  out  by  a  subsequent  event  that  no  actual 
suspension  beyond  the  prescribed  period  would  have  taken 
place.  {Tlnwhy  v.  Jaim^  16  Wend.  121 ;  Pardy  v.  Hayt^ 
92  X.  Y.  446,  457;  IIayne.%y,  Slierman.Wl  \^,  433,  437.) 

The  estate  may  yet  be  terminated  by  the  marriage  of  the 
second  daughter,  but  before  the  happening  of  that  event  all  of 
the  other  life  tenants  may  die  thus  leaving  the  provision 
within  the  condemnation  of  the  statute.  It  mav  be  claimed, 
however,  that  as  to  the  undivided  one-fourth  originally  taken 
by  the  surviving  life  tenant  under  the  will,  that  as  to  that 
interest  only  two  life  estates  have  been  created.  The  case  of 
Purdy  V.  Ilayt  {siq)ra\  adds  weight  to  this  clahn  and  presents 
a  serious  question.  But  at  this  time  it  is  im])ossible  to  tell 
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who  will  be  the  surviving  life  tenant,  or  whose  one-fourth 
interest  would  be  within  the  provisions  of  the  statute.  The 
case  is,  therefore,  presented,  where  three-fourths  of  the  life 
estate  devised  is  void  under  the  statute  whilst  the  other  one- 
(|  fourth  may  be  valid,  but.it  cannot  be  determined  which  is 
valid  or  which  condemned  until  after  the  death  of  three  of 
the  life  tenants.  The  person  being  unknown  and  the  claim 
contingent,  we  incline  to  the  view  that  this  is  also  within  the 
condemnation  of  the  statute. 

The  provisions  of  section  17  of  the  statute,  to  the  effect 
that  when  a  remainder  shall  be  limited  on  more  than  two 
successive  estates  for  life,  all  the  life  estates  subsequent  to 
those  of  the  two  persons  first  entitled  thereto  shall  he  void, 
doubtless  refers  to  estates  in  which  the  remainder  is  vested 
and  is  not  contingent.  In  such  estates  the  power  of  ahenation 
is  not  suspended.     {Purdy  v.  Hayt,  92  N.  Y.  446-451.) 

The  estate  attempted  to  be  created  by  the  will  being  void, 
the  power  of  sale  authorized  to  take  effect  at  the  termination 
'  of  the  estate  becomes  inoperative  and  must  be  regarded  as  also 
void.  It  follows  that  upon  the  death  of  Mrs.  Murray  the  fee 
absolute  vested  under  the  deed  in  her  children  then  living  and 
the  issue  of  such  as  were  dead. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term  affirmed,  with  costs. 

All  concur ;  Bradley  J.,  in  result. 

Judgment  accordingly. 


Michael  McQuioan,  Respondent,  v.  The  Deijiware,  Lacka- 
wanna AND  Western  Railroad  Company,  Appellant. 

Plaintiff,  who  was  in  defendant's  employ  as  a  brakeman  upon  a  freight 
train,  w^hile  passing  from  the  locomotive  of  the  train  over  the  tender  in 
the  discharge  of  his  duties,  stepped  upon  the  cover  to  the  man-hole  of 
the  water-tank,  which,  because  of  its  being  out  of  repair,  the  lining' 
designed  to  hold  it  in  place  liaving  come  off,  slipped  one  side,  letting 
his  foot  down  into  the  man-hole,  by  reason  wheref  he  was  injured.  In 
an  action  to  recover  damages,  it  appeared  that  it  was  part,  of  plaintiff's 
duties  to  supply  the  tender  with  water,  which  was  received  into  the 
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tank  through  the  man-hole,  the  cover  being  removed  by  plaintiff  for 
that  purpose,  and  defendant's  evidence  tended  to  show  that  he  waa 
aware  of  the  defect.  The  court  was  requested  by  defendant's  counsel, 
but  refused  to  charge  that  if  the  lining  was  off  and  plaintiff  knew  it,. 
it  was  negligence  on  his  part  to  step  upon  the  cover.    Held,  error 

(Argued  October  80,  1890;  decided  December  16,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  tlie  Supreme 
Court  in  the  fourtli  judicial  department,  entered  upon  an 
order  made  January  10,  1888,  whicli  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  affinned  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  niateiial^ 
are  stated  in  the  opinion. 

Zouis  Marshall  for  appellant*  The  defendant's  motion 
for  a  nonsuit  and  for  the  direction  of  a  verdict  should  have 
been  granted.  {Probst  v.  Delamater^  100  N.  Y.  266  ;  Burke 
V.  Weiherhee,  98  id.  562 ;  King  v.  N.  T.  C\  cfc  //.  E.  li.  B. 
Co.y  ^^  id.  181 ;  Stringham  v.  Hilton,  111  id.  196,  197 ; 
Harrington  v.  City  of  Buffalo,  121  id.  147;  Taylor  v.  City 
.  of  Yonkers,  105  id.  209 ;  Kaveny  v.  City  of  Troy,  108  id. 
571;  Kinney  Y.  City  of  Troy,  Id.  567;  /S/,:ith  v.  City  of 
Brooklyn,  36  Hun,  226;  Blakely  y.  City  of  Troy,  18  id. 
167;  Filbert  v.  2>.  cfe  //.  C.  Co.,  121  N.  Y.  "lii^l -,  Cahill  v. 
Hilton,  106  id.  512 ;  Marsh  v.  Chickerlng,  101  id.  396 ; 
Palmer  v.  P.  P.  P.  Co.,  Ill  id.  488,  495  ;  Cullen  v.  iV^.  S. 
M.  P.  Co.,  114  id.  45  ;  Bajus  v.  S.'B.  <&  A\  Y.  P.  P.  Co., 
5  X.  Y.  Supp.  804 ;  Beach  on  Con.  Neg.  §g  137,  138 ;  Owen 
v.  X.  Y.  C  P.  P.  Co ,  1  Lans.  108 ;  Wanaviaker  v.  Burke, 
111  Penn.  St.  437;  92  id.  276;  5  Am.  &  Eng.  II.  II.  Cas. 
514 ;  11  id.  222,  233.)  The  court  erred  in  charging  on  tlie 
questions  as  to  the  negligence  of  defendant  in  having  failed  to 
furnish,  as  claimed  by  the  plaintiff,  a  suitable  cover  to  this 
man-hole,  tliat  ^*the  company  was  bound  to  furnish  one,  a 
suitable  one,  one  by  its  construction,  and  in  its  condition, 
which  was  not  the  subject  of  any  external  danger  in  its  use." 
{Probst  V.  Delamater,  100  N.  Y.  266.) 
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Jacob  Schwartz  for  respondent.  The  defendant  had  con- 
structive, if  not  actual,  notice  of  the  unsafe  condition  of  the 
tank  deck.  {Durkin  v.  Sha?'j),  88  N.  Y.  225 ;  Vosbtirgh  v. 
Z.  jS,  It  B.  Co.,  94  id.  374 ;  Stackm  v.  .iV;  Y.  C\  R.  B.  Co^ 
79  id.  464 ;  Payne  v.  T.  cfe  B,  B.  B.  Co.,  83  id.  572 ;  ITain 
V.  Smith,  25  Hun,  146;  Ochsinhein  v.  Shapely,  85  N.  T. 
214.)  The  failure  of  the  other  brakemen  upon  the  train  to 
report  to  the  company  the  defective  condition  of  the  man-hole 
<jover  does  not  relieve  defendant's  hability.  {Mann  v.  D.  db  II. 
a  Co.,  91  N.  Y.  500 ;  Booth  v.  B.  <&  O.  B.  B.  Co.,  73  id.  40 ; 
Pantzar  v.  T.  F.  I.  M.  Co.,  99  id.  368 ;  Kirkpatrick  v.  JS\  Y. 
C  B.  B.  Co.,  79  id.  240  ;  Benziny  v.  Sieinway,  101  id.  547.) 
The  exception  to  that  portion  of  the  charge  that  the  companr 
was  bound  to  furnish  a  proper  and  safe  cover  to  the  man-hole 
is  untenable.  {Lanlng  v.  N.  Y.  C.  B.  B.  Co.,  49  X.  Y. 
521 ;  Pantzar  v.  T.  F.  L  M.  Co.,  99  id.  368;  Cone  v.  />.,  1. 
<&  W.  B.  B.  Co.,  81  id.  206.)  Defendant's  exception  to  the 
charge  that  if  the  cover  was  off  and  the  plaintiff  knew  it  was  a 
fact,  the  jury  might  determine  whether  the  plaintiff  was  guilty 
of  negligence  in  stepping  upon  it,  is  untenable.  {PaMerson 
V.  P.  B.  B.  Co.,  18  Am.  Rep.  412,  415 ;  Cl^irk  v.  Holrn^^, 
7  H.  &  N.  942 ;  Dri^coll  v.  Mayor,  etc.,  11  Hun,  101 ; 
Darling  v.  Mayor,  etc.,  18  Hun,  340 ;  Plank  v.  2f.  Y.  C. 
R.  B.  Co.,  60  N.  Y.  607;  Snow  v.  B.  B.  B.  Co.,  8  Allen, 
441 ;  Evans  v.  City  of  Utica,  69  N.  Y.  167 ;  OcJisenbein  v. 
Shaply,  85  id.  214,  224  ;  BuUock  v.  Mayc/r,  etc.,  99  id.  654 ; 
Pomfrey  v.  Vil.  of  Saaratoga  Spruigs,  104  id.  459,  469.) 
The  General  Tenn  held  that  the  verdict  was  not  excessive. 
That  determination  is  not  reviewable  here.  {Peck  v.  JS'.  Y. 
C.  B.  B.  Co.,  70  K  Y.  587.) 

Parker,  J.  This  action  was  brought  to  recover  for  injuries 
sustained  by  the  plaintiff  while  in  defendant's  service.  The 
plaintiff  alleged,  as  the  basis  of  defendant's  liability,  its  omis- 
sion to  perform  a  duty  owing  to  him.  November  1,  1883,  he 
was,  and  for  some  months  prior  thereto  had  been,  employed  as 
head  brakeman  on  defendant's  freight  trains  running  between 


189U.1  McQuiGAN  V.  D.,  L.  &  W.  K  E.  Co.  621 

Opinion  of  the  Court,  per  Pabker,  J. 

Buffalo  and  Elmira.  His  place,  when  not  applying  brakes  on 
forward  ears,  was  upon  the  locomotive,  and  when  directed  to 
do  so  it  was  his  duty  to  pass  off  the  locomotive  over  the  tender 
and  on  to  the  cars  and  apply  or  loosen  the  brakes.  When 
injured  he  was  attempting  to  reach  the  forward  ear  for  such 
purpose,  and  in  passing  from  the  tender  stepped  with  his  left 
foot  upon  the  man-hole  cover.  As  he  did  so  it  slipped  to  the 
right,  turaed  on  its  edge,  and  his  foot  passed  down  into  the 
man-hole,  bringing  Ids  person  in  contact  with  the  edge  of  the 
iron  cover  in  such  manner  as  to  occasion  him  severe  injury. 
The  man-hole  was  16^  inches  in  diameter,  surrounded  by  an 
iron  cylinder  extending  10  inches  above  the  deck  of  the  water- 
tank  and  closed  by  a  covec  Through  it  water  is  taken  into 
the  tank,  and  for  that  purpose  the  cover  is  removed,  and 
should  be  replaced  when  the  tank  is  filled.  One  of  the  duties 
of  the  head  brakeman  is  to  supply  the  tender  with  water,  "fhe 
cover  was  made  of  boiler  iron,  to  the  under  side  of  which  was- 
bolted  a  circular  piece  of  two-inch  pine  plank,  the  diameter  of 
which  was  slightly  less  than  that  of  the  hole,  so  that  when 
placed  in  position  the  aperture  was  securely  closed.  The  plain- 
tiff asserts  that  the  plank  was  absent  from  the  cover  at  tliia 
time,  and  for  that  reason  it  was  not  retained  in  its  place,  but 
slid  off,  resulting  in  the  injury  complained  of.  Without 
expressing  any  opinion  upon  the  question  whether  the  evi- 
dence presented  permitted  the  finding  that  the  master  had 
failed  in  the  performance  of  a  duty  which  he  owed  to  the 
plaintiff,  we  will  briefly  allude  to  an  error  in  the  charge  of 
the  court  which  requires  a  new  trial.  The  court  instructed 
the  jury  that  "if  the  lining  was  entirely  off  from  this- 
cover,  and  the  plaintiff  knew  that  it  was  off,  you  are  to  say 
whether  it  was  negligence  upon  his  part  to  step  upon  it  in  the 
manner  that  he  claims  to  have  done,  and  through  which  this 
injury  occurred."  The  defendant  excepted,  and  then  made 
the  following  request :  "  Now,  as  a  matter  of  law,  I  ask  the 
court  to  charge  that '  if  the  lining  was  off,  and  the  plaintiff 
knew  it  was  off,  it  was  negligence  upon  his  part  to  step  upon 
it  under  such  circumsances.' "     The  request  was  denied  and 


622  Bean  o.  A.  L.  &  T.  Co.  [Dw, 


Statement  of  case. 


an  exception  taken.  If  tlie  plaintiff,  liaving  knowledge  of  the 
<jondition  of  the  cover,  stepped  upon  it,  the  defendant  is  not 
chargeable  with  the  consequences.  {Power  v.  N,  I^.,  X.  K 
cfe  Tr.  E,  li.  Co.,  98  X.  Y.  2U ;  OdeU  v.  X,  F.  C.  cfc  JZ  R. 
li.  R.  Co,,  120  id.  324.)  It  is  not  pretended  that  there  was 
any  sudden  exigency  which  caused  him  to  step  there,  nor  were 
any  sj)ecial  circumstances  adduced  for  the  purpose  of  explain- 
ing how,  with  knowledge  of  the  situation,  he  acted  as  a  man 
without  it  Indeed,  his  position  was  that  he  did  not  know  of 
the  defective  cover.  He  so  testified.  And  if  the  jury  had 
been  bound  to  find  in  accordance  with  his  testimony,  no  liarm 
could  have  resulted  from  the  charge.  But  they  were  iu>t, 
because  (1)  he  was  a  party  to  the  action ;  (2)  two  witness^es 
testified  that  he  told  them  the  plank  had  dropped  into  the 
tank ;  (3)  he  testified  that  the  tank  was  filled  eight  times  on 
thfe  trij).  On  some  of  the  occasions  he  took  the  water,  and  on 
others  Campbell ;  and,  further,  that  "  in  taking  water  I  would 
lift  the  cover  and  put  it  on  the  coal  beside  me,  *  *  * 
put  water  in  and  take  it  back  and  put  it  on  again."  Clearly, 
whether  he  acted  with  knowledge  of  the  condition  of  the 
cover  presented  a  question  for  the  jury,  and  the  defendant, 
under  the  circumstances  disclosed,  was  entitled  to  have  the 
jury  instructed  that  if  he  did  he  could  not  recover. 

The  judgment  should  be  reversed. 

All  concur  except  Bradley  and  Brown,  JJ.,  dissenting, 
And  FoLLETr,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


Edwin  Bean,  Appellant,  v.  The  American  Loan  and  Trust 
122    622  Company,  Impleaded,  etc.,  Kespondent 

Plaintiff  was  the  owner  of  certain  shares  of  the  stock  of  a  corporation. 
An  agreement  was  entered  into  by  all  the  other  stockliolders,  one  of 
whom  was  W.,  who  represented  himself  to  be  the  owner  of  plaintiff's 
stock,  and  included  it  in  the  amount  for  which  he  signed.  By  the  agree- 
ment, the  stockholders  contracted  to  sell  their  stock  to  a  new  companr 
which  had  been  organized;  they  to  accept  in  payment  therefor  the  stock 
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and  bonds  of  the  new  company,  which  were  to  be  deposited  in  escrow 
with  defendant,  the  A.  L.  &  T.  Co.,  for  one  year;  it  agreeing  to  receive 
and  hold  the  same  in  trust  and  to  issue  a  certificate  to  each  of  said  stock- 
holders to  the  effect  that  the  person  named  therein  was  owner  of  the 
number  of  bonds  ami  of  shares  of  stock  specified,  the  same  to  be  deliv- 
ered at  the  end  of  the  year  to  the  stockliolder,  or  his  order,  at  the  option 
of  the  holder,  on  surrender  of  his  certificate.  The  agreement,  by  its 
terms,  was  only  to  be  binding  when  signed  by  all  the  owners  of  the 
stock  of  the  old  company.  Upon  representation  of  the  secretary  of  the 
old  company  that  W.  was  owner  of  the  bonds  and  stock  of  the  new 
company,  issued  under  the  agreement  for  plaintiff's  stock,  and  was 
entitled  to  receive  the  certificate,  the  defendant  issued  its  certificate 
therefor  in  the  name  of  "W.,  and  delivered  it  to  said  secretary,  who 
delivered  it  to  W. ;  the  latter  w^as  not  a  resident  of  the  state.  In  an 
action  brought  to  compel  the  A.  L.  &.  T.  Co.  to  deliver  to  plaintiff  the 
bonds  and  stock  deposited  with  it  to  pay  for  his  stock,  Iieldf  that  a  judg- 
ment absolutely  directing  such  a  surrender  was  error;  that  said  defend- 
ant, being  n  mere  depositary,  and  having,  in  good  faith,  issued  the 
certificates  as  directed,  it  was  entitled  to  be  fully  protected;  that, 
although  W.  was  made  a  party  to  the  action,  and  there  had  been  no 
transfer  of  the  certificate  up  to  the  end  of  the  year,  yet,  as  he  was  out 
of  the  jurisdiction,  and  so  the  court  was  powerless  to  compel  a  surrender 
of  the  certificate  so  issued  to  him,  and,  as  he  could  transfer  it  under 
circumstances  by  which  plaintiff  would  be  estopped  from  questioning 
the  title  of  an  innocent  purchaser  for  value,  the  judgment  did  not  pro- 
tect the  defendant  company;  that  as,  by  the  agreement,  it  was  not  to  be 
binding  until  all  the  stockholders  had  signed,  plaintiff  was  not  preju- 
diced thereby,  or  his  stock  or  rights  affected  or  impaired,  and  he  had  no 
interest  in  the  new  company  or  right  to  any  of  its  stock  or  bonds,  unless 
he  came  in  and  made  himself  a  party  to  the  contract,  which  could  only 
be  done  by  ratifying  the  acts  of  W.,  as  his  agent  ex  muleficio,  in  which 
•case,  as  W.  had  received  the  evidences  of  title,  he  had  it  in  his  power  to 
transfer  to  a  bona  fide  purchaser  for  value,  and,  as  against  such  a  pur- 
chaser, plaintiff  Vrould  be  estopped  from  claiming  the  certificate,  or  tlie 
stock  and  bonds  represented  by  it;  but  hM,  that  as  it  could  not  be 
assumed  that  "VV.,  although  a  non-resident,  would  disobey  the  mandate 
of  the  court,  the  judgment  should  be  modified  so  as  to  direct  AV.  to 
deliver  to  the  A.  L.  «fc  T.  Co.  its  certificates  for  stock  and  bonds 
equal  to  the  amount  plaintiff  w^as  entitled  to,  and,  upon  such  surrender, 
that  said  company  deliver  to  plaintiff  the  bonds  and  stock  certificates. 

(Argued  December  2,  1890;  decided  December  16, 1890.) 

Appeal  from  so  much  of  tlie  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
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entered  upon  an  order  made  March  22,  1888,  which  adjudged 
that  all  of  those  parts  of  the  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
appealed  from  by  the  defendant,  The  American  Loan  and 
Trust  Company,  should  be  reversed. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Geo.  O.  Holt  for  appellant.  The  plaintiff  has  an  abeohite 
right  to  his  bonds  and  stock,  whether  the  trust  company's 
certificates  are  returned  or  not  (Pom.  Eq.  Juris.  §§  104:8, 
1053 ;  Mc^^e^l  v.  T.  iY.  Bank,  46  N.  Y.  325 ;  Van  Alen  v. 
A.  iY  Banl%  52  id.  1 ;  Dows  v.  Eidd^,  84  id.  121 ;  FaUc- 
land  V.  S,  jS\  N.  Bank,  Id.  145 ;  People  v.  CiUj  Bank,  9e 
id.  32 ;  Baker  v.  N,  Z".  N.  E.  Bank,  100  id.  31 ;  Moore 
V.  A.  Z.  d&  T.  Co.,  115  id.  65 ;  Storj^'s  Eq.  Juris.  §§  1254, 
1265  ;  Newton  v.  Porter,  69  N.  Y.  133  ;  May  v.  LeClaire^ 
11  Wall.  217;  United  States  v.  State  Bank,  96  U.  S. 
30;  Knatchhuli  v.  HaUett,  L.  K.  [13  Ch.  Div.]  696;  iV" 
Bank  v.  L.  Ins.  Co.,  104  U.  S.  54 ;  Ledwick  v.  McKiniy 
53  K  Y.  307 ;  Jacksm  y.  V.,  etc.,  Co.,  2  Woods,  141 ;  2>.  S, 
M.  Co.  V.  Best,  105  IST.  Y.  59 ;  Ooddington  v.  Gilbert,  17  id. 
489.)  There  is  no  distinction  between  the  193  bonds  repre- 
sented by  the  certificates  coming  originally  from  the  certifi- 
cate for  1,500  bonds  representing  the  Sovereign  group,  still 
outstanding  in  the  name  of  Whipple,  and  the  balance  of  the 
317  bonds  which  are  represented  by  certificates  now  outstand- 
ing in  the  name  of  Whipple.  (  Van  Alen  v.  A.  N.  Bank,  52 
N.  Y.  1 ;  Story's  Eq,  Juris.  §  465  ;  N.  Bank  v.  Z.  Ins.  Co., 
104  U.  S.  54.^ 

B.  F.  Blair  for  respondent.  The  judgment  of  reversal  is 
right,  because  the  facts  proved  and  undisputed  did  not  warrant 
a  decree  requiring  the  defendant  trust  company  to  deliver  any 
bonds  or  stock  of  the  Sovereign  Mining  Company  to  Bean,  or 
to  anybody  else,  except  in  accordance  with  the  trust  upon 
which  it  had  received  and  held  them.     (Story  on  Agency, 
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§  250;  Meacham  on  Agency,  §§  130, 148,  151,  766;  Whart. 
on  Agency,  §  72 ;  Drakely  v.  Gregg^  8  Wall.  242  ;  Fowler  v. 
N.  r.  O.  R  Bank,  67  N.  Y.  138,  143.) 

Haight,  J.  This  action  was  brought  to  obtain  from  the 
defendant,  the  American  Loan  and  Trust  Company,  266 
bonds  and  certificates  for  6,650  shares  of  stock  of  the  defendant, 
the  Sovereign  Mining  Company. 

Issues  were  disposed  of  by  the  judgment  whicli  are  not 
brought  up  for  review  by  this  appeal,  and  we  shall  only  call 
attention  herein  to  such  facts  as  bear  upon  the  questions 
presented. 

On  or  about  the  1st  day  of  March,  1883,  the  plaintiflE  became 
the  owner  of  1,777  shares  of  the  stock  of  the  defendant,  the 
Sovereign  Gold  Mining  Company.  Thereafter  and  during 
the  summer  or  fall  of  1884,  a  new  corporation  was  organized 
under  the  laws  of  this  state  known  as  the  Sovereign  Mining 
Company,  and  an  agreement  was  entered  into  by  the  stock- 
holders of  the  f onner  company,  other  than  the  plaintiff  herein, 
to  sell  their  stock  to  the  new  company  and  to  accept  in  pay- 
ment therefor  the  bonds  and  stocks  of  that  company. 

Li  such  agreement  the  defendant,  R.  M.  Whipple,  repre- 
sented himself  to  be  the  owner  of  3,677  shares  of  the  stock  of 
the  old  company,  and  signed  for  that  number,  when  in  fact 
1,777  shares  thereof  belonged  to  the  plaintiff. 

The  agreement  further  provided  that  the  bonds  and  stock 
of  the  new  company  which  by  the  terms  thereof  were  to  be 
given  to  the  stockholders  of  the  old  company,  should  be  depos- 
ited in  escrow  with  the  defendant,  the  American  Loan  and 
Trust  Company,  for  the  period  of  one  year  from  the  1st  day 
of  December,  1884,  that  company  agreeing  to  take  such  bonds 
and  stock  and  to  hold  the  same  in  escrow  for  the  period  afore- 
said, and  to  issue  to  the  stockholders  of  the  Sovereign  Gold 
Mining  Company  a  certificate  in  each  case  to  the  effect  that 
the  person  named  in  the  certificate  was  the  owner  of  the  num- 
ber of  bonds  and  shares  of  stock  therein  mentioned,  as  the 
case  might  be,  of  the  Sovereign  Mining  Company,  and  that 
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tlie  same  was  held  in  tnist  by  it  for  the  period  aforesaid,  and 
that  at  the  expiration  of  that  period  the  bonds  or  stock,  as  the 
case  might  be,  should  be  delivered  to  the  stockholder  or  his 
order,  at  the  option  of  the  holder  thereof,  on  the  surrender  of 
his  certificate. 

The  provisions  of  the  agreement  having  been  carried  out, 
the  defendant  Whipple  represented  to  the  oflScers  of  the  Sov- 
ereign Gold  Mining  Company  that  he  was  the  owner  of  tlie 
1,777  shares  of  the  stock  which  was  in  fact  owned  by  the 
plaintiflF,  and  that  the  same  was  with  the  plaintiff  in  Cliicago 
on  loan ;  that  if  they  would  direct  the  defendant,  the  Ameri- 
can Loan  and  Trust  Company,  to  deliver  to  him  the  certificates 
for  such  stock,  he  would  immediately,  upon  his  return  to 
Chicago,  take  up  the  stock  held  by  the  plaintiff  and  return 
the  certificates  therefor  to  the  secretary  of  the  Sovereign 
Gold  Mining  Company.  Thereupon,  the  directors  of  the 
Sovereign  Gold  Mining  Company  authorized  its  secretary  to 
represent  to  tha  defendant,  the  American  Loan  and  Trust 
Company,  that  the  defendant  Whipple  was  the  owner  of  the 
l)onds  and  stock  of  the  new  company,  that  under  the  agreement 
was  to  be  issued  for  the  1,777  shares  of  the  stock  of  the  old 
company,  and  that  he  was  entitled  to  receive  the  certificates 
therefor,  and  thereupon,  upon  receiving  such  representation, 
the  defendant,  the  American  Loan  and  Trust  Company,  did 
issue  such  certificates  in  his  name  and  delivered  the  same  to 
the  secretary  of  the  defendant,  the  Sovereign  Mining  Com- 
pany, who  delivered  the  same  to  Whipple.  Subsequently, 
the  plaintiff,  upon  hearing  of  these  facts,  demanded  of  the 
defendant,  the  American  Loan  and  Trust  Company,  tlie  sur- 
render to  him  of  the  bonds  and  stock  in  question,  which  was 
refused  and  thereupon  this  action  was  brought. 

The  trial  court  adjudged  and  determined  that  the  plaintiff 
was  entitled  to  recover  of  the  defendant,  the  American  Loan 
and  Trust  Company,  the  bonds  and  stock  in  question,  and  the 
defendant  Whipple  was  adjudged  and  directed  to  deliver  up 
to  the  American  Loan  and  Trust  Company  its  certificates, 
which  had  been  issued  to  him. 
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It  will  be  observed  that  the  defendant,  the  American  Loan 
and  Trust  Company,  was  a  mere  depositary  of  the  stocks  and 
bonds,  having  no  pecuniary  interest  therein ;  that  it  had  but 
executed  the  provisions  of  the  contract  of  the  stockholders 
and  had  issued  its  certificates  to  the  owners  of  the  stock  as 
represented  and  directed  by  the  officers  of  the  corporations. 
It  is  conceded  to  be  an  innocent  party  acting  in  good  faith, 
and  is,  therefore,  under  the  circumstances  entitled  to  the 
fullest  protection  that  the  court  can  give,  and  this  right 
appears  to  have  been  recognized  by  the  trial  court  for  in  its 
opinion  it  states:  "The  practical  question  is  whether  the 
trustee  will  be  protected  by  the  decrees  directing  the  delivery 
of  the  bonds  and  shares  to  the  plaintiff.  If  it  will  be,  then 
there  is  no  necessity  for  imposing  upon  the  plaintiff  a  condi- 
tional judgment  which  Whipple  might  frustrate  by  remaining 
out  of  the  jurisdiction  and  refusing  to  turn  over  the  certifi- 
cates." The  learned  trial  judge  then  proceeds  to  call  attention 
to  the  fact  that  Whipple  was  a  party  to  this  action ;  that  there 
had  been  no  transfer  of  the  certificates  by  him  up  to  the  end 
of  the  year  in  wliich  the  bonds  were  to  be  left  in  escrow ;  that 
by  the  judgment  herein  the  plaintiff  was  adjudged  to  be  the 
rightful  owner  and  reached  the  conclusion  that  the  defendant, 
the  trust  company,  would  be  amply  protected.  In  this  con- 
clusion, we  are  inclined  to  the  opinion  that  the  trial  court  was 
mistaken,  and  that  the  protection  to  the  trust  company  is  not 
as  ample  as  it  should  be. 

The  defendant  Whipple  resides  in  the  city  of  Chicago,  out 
of  the  jurisdiction  of  the  court,  and  it  is  powerless,  therefore, 
to  compel  a  surrender  of  the  certificates.  The  certificates 
issued  by  the  trust  company  to  Whipple,  pledged  the  trust 
company  to  deUver  the  bonds  and  stocks  to  him  or  his  order 
on  the  surrender  of  the  certificates.  He  had  but  to  indorse 
the  certificates  and  pass  them  to  another  person  to  enable  such 
person  to  present  the  certificates  and  demand  the  delivery  of 
the  bonds  and  stocks  called  for.-  True,  he  was  in  possession 
of  the  certificates  after  this  action  was  brought,  but  whether 
lie  still  remains  in  possession  or  has  sold  and  transferred  the 
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same  to  an  innocent  purchaser  for  value  does  not  appear. 
We  shall  not  stop  to  determine  whether  or  not  the  certificates 
are  negotiable  or  whether  they  were  transferred  before  or 
afer  the  expiration  of  the  year  that  they  were  to  remain  in 
escrow.  All  we  now  wish  to  assert  is  that  circumstancea  may 
exist  in  which  the  plaintiff  would  be  estopped  from  question- 
ing the  title  of  an.  innocent  purchaser  for  value. 

The  contract  by  its  terras  was  only  to  be  binding  when 
signed  by  all  the  ownei*s  of  the  stock.  Consequently  tlie 
plaintiff  was  not  prejudiced  thereby.  His  stock  in  the  old 
company  was  not  affected,  or  his  rights  i.npaired.  He  had  no 
interest  in  the  new  company  or  right  to  any  of  its  bonds  or 
stock,  unless  he  came  in  and  made  himself  a  party  to  the 
contract.  He  has  not  subscribed  the  contract'  or  turned 
in  his  stock  in  the  old  company.  The  only  way  he  has  made 
himself  a  party  thereto  is  by  ratifying  that  which  has  been 
done  in  reference  to  his  stock.  Whipple  had  signed  for 
the  plaintiff's  stock  and  received  a  certificate  therefor,  and  in 
in  order  to  entitle  the  plaintiff  to  recover  in  this  action  he  must 
be  treated  as  electing  to  ratify  the  acts  of  Whipple  as  his  agent 
ex  malejicio^  thus  making  the  contract  his  own  and  becoming 
bound  by  its  provisions ;  by  its  terms  the  stock  and  bonds  in 
question  were  to  be  delivered  to  the  trust  company  to  be  held 
by  it  for  the  period  of  one  year,  and  it  was  required  to  issue  its 
certificates  therefor.  This  had  been  done  and  Whipple  was 
thus  given  the  evidences  of  title,  and  has  it  in  his  jK)wer  to 
induce  innocent  persons  to  purchase  and  pay  value  therefor, 
under  circumstances  in  which  the  plaintiff  may  be  estopped 
from  claiming  the  certificates,  and  the  bonds  and  stocks  that 
they  represent. 

The  certificates  issued  to  Whipple  were  for  a  larger  number 
of  bonds  than  the  plaintiff  is  entitled  to.  A  portion  of  the 
bonds  embraced  in  the  certificates  were  owned  by  Whipple 
and  he  had  the  right  to  dispose  thereof.  If,  therefore,  other 
persons  should  present  to  the  trust  company  its  certificates 
with  Whipple's  indorsement  thereon,  it  would  be  powerless 
to  determine  whether  the  certificates  were  the  certificates  of 
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Whipple  or  tliose  which  should  belong  to  the  plaintiff.  It 
ir.ay  be  true  that  stocks  and  bonds  have  no  ear-mark  so  that 
one  may  be  distinguished  from  another,  but  we  think  it  must 
be  admitted  that  Whipple  could  sell  and  transfer  his  certificates 
for  bonds  and  stock  until  that  which  was  left  in  his  possession 
was  reduced  to  the  number  belonging  to  the  plaintiff,  but  the 
trust  company  is  left  powerless  to  determine  when  such  amount 
has  been  transferred  by  him.  It  can  determine  only  when 
a  certificate  is  presented  to  it  indorsed  by  him,  and  certifi- 
cates may  have  been  previously  transferred  to  other  parties 
for  the  entire  amount  owned  by  him. 

It  may  be  claimed  that  the  tnist  company  improperly  issued 
the  certificates  to  Whipple,  but  we  must  bear  in  mind  that  the 
company  was  dealing  witli  the  persons  who  had  signed  the 
contract,  and  that  it  had  only  issued  the  stock  to  the  persons 
directed  by  the  officers  of  the  Sovereign  Gold  Mining  Company 
and  not  even  then  was  the  delivery  made  by  the  trust  com- 
pany to  the  stockholders,  for  the  certificates  were  in  fact  deliv- 
ered by  tlie  trust  company  to  the  secretary  of  the  Sovereign 
Gold  Mining  Company,  who  distributed  and  delivered  them 
to  the  parties  entitled  thereto.  We  see  nothing  in  this  trans- 
action which  charges  the  trust  company  with  negligence  in 
reference  thereto,  or  why  it  should  not  receive  full  protection 
from  any  liability  by  reason  of  the  issuing  of  any  such  certifi- 
cates. 

We  are,  however,  inclined  to  the  view  that  a  reversal  by 
the  General  Term  was  not  necessary,  but  that  tlie  judgment 
should  instead  have  been  modified.  It  was  adjudged  that 
"the  defendant  Rodney  M.  Wliipple  be,  and  he  hereby  is 
directed  to  forthwith  deliver  to  the  defendant,  the  American 
Loan  and  Trust  Company,  its  certificates  for  the  bonds  and 
stock  of  said  Sovereign  Mining  Company  to  an  amount  equal 
to  the  said  266  bonds  and  said  6,650  shares  bi  stock." 

Although  a  non-resident,  we  cannot  assume  that  he  will  dis- 
obey the  commands  of  the  decree.  The  judgment  should  be 
modified  by  adding  to  the  above  provision,  that  upon  the  sur- 
render of  the  certificates   of  such   bonds  and  stock  to   the 
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defendant,  the  American  Loan  and  Trust  Company,  it  fortli- 
with  deliver  to  the  plaintiff,  Edwin  Bean,  or  his  attorney,  266 
bonds  and  certificates  for  6,650  shares  of  the  stock  of  the 
defendant,  the  Sovereign  Mining  Company,  etc.,  as  is  already 
provided  for  in  the  judgment. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
that  of  the  trial  court  modified  as  hei'ein  indicated,  without 
costs  of  this  appeal  to  either  party. 

All  concur. 

Judgment  accordingly. 


MEMOBANDA 


OP  THE 


Causes  Decided  During  the  Period  Embraced  in  this 
Vol  umb,  Which  Are  Not  Reported  in  Full. 


August  C.  Nanz,  Appellant,  v.  Jesse  Oakley,  Respondent. 

Where  a  complaint  sets  forth  all  the  facts  requisite  to  raise  the  question 
of  the  legal  capacity  of  the  plaintifiF  to  bring  the  action,  unless  an  objec- 
tion on  the  ground  of  want  of  capacity  is  taken  by  demurrer  or  answer, 
the  defendant  will  be  deemed  to  have  waived  it.    (Code  Civ.  Pro.  §  499.) 

Reported,  120  N.  Y.  84, 

(Argued  June  2,  1890;  decided  October  7,  1890.) 

Motion  for  reargiiment. 

The  following  ^s  the  opinion  : 

"  The  main  ground  of  the  motion  is  that  the  action  eannot 
1)6  supported  in  the  name  of  the  plaintiff,  and  that  the  question 
whether  he  was  a  proper  party  plaintiff  for  its  maintenance 
was  not  considered  in  the  determination  of  the  appeal  by  tins 
court.  Tlie  practice  fornyilly  was,  for  the  surrogate  granting 
administration,  to  cause  the  administrator's  bond  to  be  prose- 
cuted at  the  request  of  the  party  aggrieved  by  its  forfeiture. 
{People  V.  Dunla-p^  13  Johns.  437.)  And  this  was  pursuant 
to  statute.  (1  E.  L.  447,  §  10  ;  Laws  of  1830,  chap.  320,  §  23  ; 
2  R  S.  [2d  ed.]  53,  §  19.)  There  was  also  a  later  statute  con- 
currently operative  with  that  last  before  mentioned,  and  which 
provided  for  tlie  assignment  of  the  bond  by  the  surrogate 
to  the  party  in  whose  favor  a  decree  was  entered,  after  the 
return  of  execution  unsatisfied,  to  be  prosecuted  by  such  party. 
(Laws  of  1837,  chap.  460,  §  05  ;  People  v.  Guild,  4  Den. 
551.)  AVhile  under  the  former  of  such  statutes  the  action 
upon  the  l)ond  was  prosecuted  by  the  surrogate,  under  the 
latter  by  virtue  of  its  assignment,  the  action,  after  the  Code, 
might  be  brought  in  the  name  of  the  pei*8on  in  whose  favor 
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the  decree  was  entered.  {Thayer  v.  Clarke  48  Barb.  243; 
Bdggott  V.  Boulger^  2  Duer,  160 ;  Oridler  v.  Curry^  44  How. 
Pr.  345 ;  People  v.  Deniarest,  4t  Abb.  Pr.  292.)  Tke  bonds  of 
administration  then,  as  was  the  bond  in  the  present  case,  were 
made  in  the  name  of  the  People,  and  it  may  be  assamed  that 
they  could  be  prosecuted  at  law  in  the  manner  only  as  author- 
ized by  the  statute.  {A7inett  v.  Kerr^  2  Robt  556.)  The 
statute  providing  for  the  assignment  of  such  bonds  by  the 
surrogate  was  repealed  by  Laws  of  1880,  chapter  245,  and 
the  provisions  for  prosecution  of  them  are  now  found  in  the 
Code  of  Civil  Procedure,  sections  2607,  2608,  2609.  They 
provide  for  the  prosecution  of  the  bond :  (1)  In  the  name  of 
the  person  in  whose  favor  decree  was  made  on  return  of  exe- 
cution unsatisfted.  (2)  By  the  successor  of  the  defaulting 
administrator  wliose  letters  have  been  revoked.  (3)  By  any 
person  aggrieved,  in  behalf  of  himself  and  all  others  interested, 
upon  obtaining  leave  by  order  of  the  surrogate  so  to  do  in 
case  lettei*s  of  an  administrator  have  been  revoked  and  no 
successor  appointed.  The  plaintiff  comes  within  neither  of 
these  provisions  of  the  (yode.  He  was,  however,  the  assignee 
of  the  claim  represented  by  the  surrogate's  decree,  upon  which 
execution  was  returned  unsatisfied.  Although  the  order  of 
the  surrogate  may  not  have  authorized  the  plaintiff  to  bring 
the  action  in  his  name,  it  may  be  assumed  that  he,  at  the  time 
of  the  commencement  of  the  action,  was  entitled  to  the 
money  due  upon  the  decree ;  and  the  question  was  one  of  his 
legal  capacity  to  sue.  This  question  is  not  presented  in  such 
manner  as  to  require  consideration.  The  complaint  set  forth 
all  the  facts  requisite  to  such  objection  which  was  not  taken 
by  demurrer  or  answer.  The  statute  upon  that  subject  pro- 
vides that  the  defendant  may  demur  where  it  appears  upon 
the  face  of  the  complaint  that  the  plaintiff  has  not  legal 
capacity  to  sue.  (Id.  §  488.)  And  if  such  objection  is  not 
taken,  either  by  demurrer  or  answer,  the  defendant  is  deemed 
to  have  waived  it.     (Id.  §  499.) 

"  It  follows  that  error  cannot  be  predicated  upon  the  fact 
that  the  administrator  in  whose  favor  the  decree  was  entered 
was  the  proper  party  to  bring  the  action. 

"  The  motion  should  be  denied." 
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Thornton^  Earh  &  Kiendl  for  motion. 

WiUiam  IL  Mundy  opposed. 

Bradley,  J.,  reads  viein.  for  denial  of  motion. 
All  concur. 
Motion  denied. 


Merrttt  E.  Sawyer,  Appellant,  v,  Thomas  J.  Wayne, 
Respondent. 

(Argued  June  6,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Merritt  E,  Sawyer^  appellant  in  j^erson. 
John  Fletmng  for  resix)ndent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  T.  Kelly  et  al..  Respondents,  v.  Francis  II.  Legoett 

et  al.,  Appellants.  ^^  Jg? 

1 123b  ( 

Where  a  referee's  finding  of  facts  are  inconsistent,  the  defeated  party  is 
entitled,  on  appeal,  to  the  benefit  of  the  finding  most  favorable  to  him. 

(Argued  June  6,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  24,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  a  balance  alleged  to  be 

due  on  a  contract  for  putting  a  steam-heating  apparatus  into 

defendants'  building.     The  defence  was  a  failure  to  perform 

the  contract.     The  referee  found  that  there  was  a  substantial 
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compliance  on  the  part  of  plaintiffs  with  its  terms.  The  conrt 
here,  after  an  examination  of  the  testimony,  reached  the 
conclusion  that  it  was  sufficient  to  sustain  the  finding. 
The  following  is  the  closing  portion  of  the  opinion  : 
"  The  matter  of  compensation,  to  which  the  plaintifb  were 
entitled  in  view  of  the  findings  of  the  referee  upon  that 
subject,  presents  a  question  of  more  difficulty.  While  the 
defendants  contend  that  the  plaintiffs  undertook  to  furnish  the 
apparatus  at  cost  to  them,  with  fifteen  jMjr  cent  added,  the- 
latter  claimed  that  they  were  to  have  cost  for  the  materiak, 
with  fifteen  per  cent  added,  and  for  the  labor  employed,  the 
usual  price  charged  for  it ;  and  evidence  was  given  by  the 
parties  tending  to  support  the  claims  alleged  by  them  respect- 
ively in  that  respect.  In  his  report  the  referee  found  that  the 
defendants  promised  to  pay  the  plaintiffs  for  the  erection  of 
the  apparatus  and  making  the  connections  '  the  cost  price  to 
the  plaintiffs  of  the  materials  furnished,  with  fifteen  per  cent 
added  thereto,  and  the  usual  charge  for  labor,'  and  based  his 
conclusion  of  law  upon  the  fact  so  found.  At  the  defendants* 
request  the  referee  also  found  that  '  the  plaintiffs  agreed  to 
construct  the  apparatus  for  the  cost  to  them,  with  fifteen  per 
cent  added  thereto.'  The  defendants  are  entitled  to  the  bene- 
fit of  the  finding  the  most  favorable  to  them.  {Bonnell  v. 
Griswoldj  89  N.  Y.  122.)  And  if  the  latter  one  is  so,  it  must 
be  deemed  controlling,  unless  it  can  be  reconciled  with  the 
former  so  as  to  harmonize  them  and  give  effect  to  both. 
(Green  v.  Roworth^  113  N.  Y.  462.)  It  seems  to  embrace  the 
entire  work.  If,  as  urged  by  the  plaintiffs'  counsel,  the  inten- 
tion of  the  referee  was  not  to  include  the  labor  in  this  finding, 
he  failed  to  give  to  it  the  qualification  requisite  to  manifest  his 
purpose.  And  a  new  trial  must  be  granted  unless  it  can  in 
some  manner  be  obviated,  as  the  charge  made  by  and  allowed 
to  the  plaintiffs  for  the  labor  employed  exceeded  the  cost  of  it 
to  them.  It  was  not  found  what  they  did  pay  for  the  manual 
labor  further  than  that  the  lowest  price  paid  was  twenty 
cents  and  the  highest  thirty-five  cents  per  hour,  but  it  did 
appear  that  they  chp,rged  forty  cents  per  hour  for  all  of  it ; 
and  that  for  the  machine  labor  they  charged  eighty  cents  per 
hour.     When  one  of  the  plaintiffs  was  asked  if  that  was  the 
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cost  of  the  latter  to  them,  he  answered  that  it  was  the  regular 
price,  which  was  all  the  evidence  given  ^n  the  subject.  It 
undoubtedly  was  usual  to  add  to  the  price  paid  for  labor 
employed  something  by  way  of  profits  and  to  cover  the  use  of 
tools  furnished  and  the  expense  of  superintendence,  and  the 
evidence  tends  to  prove  that  the  charges  made  by  tlie  plaintiffs. 
were  at  the  usual  rates.  But  here,  in  view  of  the  finding  of 
the  referee,  the  question  becomes  one  of  cost  of  the  labor  to 
the  plaintiffs,  upon  which  there  was  no  evidence  other  than 
that  before  mentioned.  Nor  is  there  any  definite  data  fur- 
nished by  the  evidence  upon  which  to  bajse  a  correct  statement 
of  the  cost  of  it.  The  number  of  hours  of  the  labor  performed 
appears  by  the  evidence,  and  in  any  view  which  can  be  taken 
of  this  branch  of  the  claim,  the  deduction,  if  the  plaintiffs 
elect  to  make  it,  of  two  hundred  and  three  dollars  from  the 
amount  allowed  for  labor,  must  certainly  have  the  effect  to 
reUeve  the  defendants  from  any  prejudice  resulting  from  the 
error  in  the  conclusion  of  law  in  view  of  the  finding  made  as 
requested.  This  gives  the  defendants  the  benefit  of  the  terms 
of  the  contract  as  claimed  by  them. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event,  unless  the  plaintiffs  elect  to  deduct 
from  the  recovery  two  hundred  and  three  dollars,  with  interest 
from  August  3,  1882,  and  in  that  event  the  judgment,  as  so 
modified,  be  aflirmed,  without  costs  in  this  court  to  either  party.'^ 

George  S,  Ilanilm  for  appellants. 

James  Watson  for  respondents. 

Bradley,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


Anna  Geils,  Appellant,  v.  William  H.  Beadleston  et  al.,. 
Respondents. 

(Argued  June  10,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  the  second  Monday  of  December,  1887,  which  affinned 
a  judgment  in  favor  of  defendant  entered  upon  a  ve:*dict  and 
affirmed  an  order  denying  a  motion  for  a  new  triaL 

Donald  F.  Ayres^  for  appellant. 

Samuel  Untermeyer^  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affinned. 

Mary  L.  Day,  Respondent,  v,  Joseph  A.  Jameson  et  aL, 
Appellants. 

(Submitted  June  18, 1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  6, 1888,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

This  was  an  action  to  recover  a  balance  alleged  to  be  due 
upon  an  account. 

The  principal  questions  discussed  were  as  to  the  right  of 
plaintiff's  husband  to  bind  her  by  his  own  acts  ostensibly  as 
her  agent,  and  as  to  whether  certain  transactions  were  author- 
ized by  her,  as  to  which  the  verdict  was  held  to  be  conclusive. 

A  sentence  in  the  charge  was  excepted  to ;  it  was  held  there 
was  no  evidence  warranting  the  submission  of  the  question 
stated  therein  to  the  jury. 

Thadeus  D,  Kennesan  and  Henry  A.  Root  for  appellant& 
Daniel  P,  Hayes  and  Liicaa  L,  Van  Alien  for  respondent 

Bradley  J.,  reads  for  reversal  and  new  trial,  unless  plaintiff 
stipulates  within  twenty  days  to  deduct  $1,187.50  and  interest 
from  August,  22, 1882,  from  the  judgment  renderea,  in  which 
case  the  judgment,  as  so  modified,  is  affirmed. 

All  concur,  except  FoLLirrt,  Ch.  J.,  who  reads  for  affirmance, 
and  dissents. 

Judgment  accordingly. 
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G-BOBGB  V.  B.  Fbost,   Appellant,  v,  William  E.  D.  Stokes, 

Respondent. 

William  E.  D.  Stokes,  Respondent,  v,  Geobge  V.  B.  Feost, 

Appellant. 

(Argued  June  24,  1890;  decided  October  7,  1890.) 

Appeal  from  judgments  of  the  Genera}  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  23,  1887,  which  aflBrmed  a  judgment  in  favor  of  plaintiff 
in  the  first  above-entitled  action  and  a  judgment  in  favor  of 
defendant  in  the  second  above-entitled  action  entered  upon 
the  report  of  a  referee. 

Wager  Swayne  for  appellant. 

Wilhelmus  Ifynderse  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgments  affirmed. 


Susan  Schad  et  al..  Appellants,  v.  Adam  Schad,  Respondent. 

(Argued  June  25,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Teiin  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  at  the  April  term  in  1887,  which  affinned  a  judgment 
in  favor  of  defendant  entered  upon  the  report  of  a  referee. 

KUby  (&  Kellogg  for  appellants. 

Watson  M.  Rogers  for  I'espondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affinned. 
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Jekby  E.  B.  Santee  et  al.,  as  Administrators,  etc.,  EespondentR, 
V.  The  New  York,  Lake  Erie  and  Western  Railroad 
Company,  Appellant. 

(Argued  June  25,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department  in  favor  of  plaintiff 
entered  upon  an  order  made  October  24, 1885,  which  denied  a 
motion  for  a  new  trial  and  ordered  judgment  upon  verdict. 

A.  J3.  Kendall  for  appellant. 

Geo.  jV.  Orcutt  for  respondents. 

Agree  to  aflBrm  ;    no  opinion. 

All  concur,  except  Parker,  J.,  dissenting,  and  Bradley,  J., 
not  sitting. 

Judgment  aflBrmed. 

The  Lake  Ontario  National  Bank,  Respondent,  v.  David 
II.  JuDsoN  et  al.,  Appellants. 

(Argued  June  26,  1890;  decided  October  7,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  September  20,  1887,  which  aflirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  principal  question  in  the  case  was  as  to  which  party  had 
the  afiinnative  of  the  issue,  and  so  the  right  to  close  the  case. 
The  referee  decided  that,  under  the  pleadings,  the  plaintiff 
had  that  right,  and  Potter,  J.,  concurs  with  the  referee.  The 
majority  of  the  court,  however,  hold  this  to  be  erroneous,  but 
that,  as  plaintiff,  on  the  trial,  consented  and  offered  to  yield 
the  privilege  to  the  defendants,  this  cured  the  error  and 
removed  all  ground  of  complaint 

J.  B.  Iliggins  for  appellants. 

S,  C,  IFimtingtmi^  Jr,^  for  respondent. 

Potter,  J.,  reads  for  affirmance. 

All  concur  in  the  result,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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Xtman  Bickford  et  al.,  Appellants,  v.  Jsaao  H.  Sutherland, 

Respondent 

(Argued  June  27,  1890;  decided  October  7,  1890.) 

Appeal  from  ludgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  14,  1888,  which  aflirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at  Circuit. 

Charles  McLouth  for  appellants. 

John  D,  Lynn  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bradley  and  IIaioht,  JJ.,  not  sitting. 

Judgment  aftirmed. 

Charles  Henry  Phelps,  Respondent,  v.  The  Cable 
Railway  Company,  Appellant. 

(Argued  June  3, 1890;  decided  October  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  first  judicial  department,  entered  upon  an  order 
made  March  2,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  without 
H  jury. 

This  action  was  brought  to  recover  commissions  alleged  to 
liave  been  earned  by  plaintiff  in  effecting  a  sale,  as  broker,  of 
certain  patent  rights  belonging  to  defendant. 

The  questions  litigated  were  as  to  the  terms  of  the  contract 
l)etween  the  parties,  the  amount  plaintiff  was  entitled  to  there- 
under, and  as  to  whether  and  to  what  extent  the  same  was 
affected  by  an  alleged  breach  of  contract  on  thej)art  of  defend- 
ant with  the  purchaser. 

JuUen  T.  Davies  for  appellant. 

Noah  Da/vis  for  respondent. 

Potter,  J.,  reads  for  reversal  and  new  trial. 

All  concur,  except  IIaioht  and  Brown,  JJ.,  dissenting. 

Judgment  reversed. 
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Maboaket  D.  Griswold,  Respondent,  v.  The  Metropolttah 
Elevated  Railway  Company  et  al.,  Appellants. 

(Argued  October  20,  1890;  decided  October  28,  1890.) 

This  was  a  motion  to  amend  the  remittitur  herein. 

The  case  is  reported  antej  p.  102. 

The  following  is  the  me7n,  of  opinion : 

"  1.  The  remittitur  must  be  so  amended  as  to  conform  to  the 
opinion  in  respect  to  the  costs  of  this  court.,  which,  in  the 
event  of  an  affirmance  of  the  judgment,  are  awarded  to  the 
appellants. 

"  2.  The  motion  to  further  amend  so  as  to  give  the  appel- 
lants costs  of  the  General  Term  should  the  stipulation  be 
made  which  will  result  in  an  affirmance  of  the  judgment,  is 
denied.  The  defendant  omitted  to  call  the  attention  of  the 
General  Term  to  the  point  upon  which  it  prevails  in  this 
court.  Had  it  done  so  this  appeal  might,  and  probably  would, 
have  been  unnecessary.  Its  requests  to  be  awarded  coets  of 
that  court,  therefore,  is  wholly  without  equitable  justification. 

"3.  The  appellants  further  insist  that  this  case  does  not 
come  within  the  rule  authorizing  this  court  to  permit  an 
affirmance  of  the  judgment  after  modification  pursuant  to 
sfipulation.  In  view  of  the  fact  that  the  counsel  for  the 
appellants,  upon  the  argument  of  the  appeal,  recommended  a 
modification  of  the  judgment  and  pointed  out  the  manner  for 
determining  the  amount  which  should  be  deducted  therefrom, 
we  need  not  consider  the  argument  now  presented.  The 
amendment  requested  in  that  respect  is  denied." 

JBratnard  IhUes  for  motion. 

Inglis  Stuart  opposed. 

Parker,  J.,  reads  mem.  for  granting  motion  in  part  and 
denying  it  in  part. 
All  concur. 
Ordered  accordingly. 


.'r.-^: 


m 
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Michael  McCarthy,  Respondent,  v.  James  A,  O'Haea,^ 
Appellant. 

(Argued  October  6,  1890;  decided  October  28,  1890.) 

Appeal  from  jndgraent  of  rtie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  20,  1886,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

Louis  Marshall  for  appellant 

M.  M,  Waters  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur  except  Follett,  Ch.  J.,  and  Vann,  J.,  not 
sitting. 

Judgment  affirmed.  

Edwabd  Garrett,  Respondent,  v.  The  City  of  Buffalo^ 

Appellant. 

(Submitted  October  8,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  February  11,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

ir.  F.  Worthington  for  appellant 

Frank  i?.  Perkins  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concui;  except  Bradley  and  IIaioht,  JJ.,  not  sitting. 

Judgment  affirmed. 

James  McCoy,  Appellant,  v,  Francis  Larkin,  Respondent. 

(Argued  October  9,  1890,  decided  October  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  14^ 
SicKELS— Vol.  LXXVTI.         81 


642  MEMORANDA  OF 

1888,  which  affirmed  an  order  of  Special  Term  granting  a 
motion  for  a  new  trial. 

James  C.  Church  for  appellant. 

Francis  Larkin^  respondent  in  person. 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Bbown,  J.,  not  sitting. 

Order  affirmed. 

Joseph  Upper  et  al.,  Appellants,  v.  Calvin  Sceipture, 
Eespondent. 

^(Argued  October  9,  1890;  decided  October  28,  1890.) 

Apfeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  15,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

Alex.  Thahh  for  appellants. 

Porter  (&  Walts  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Julius  S.  Dresser,  Respondent,  v.  The  United  Firemen's     | 
Insurance  Company  of  Pennsylvania  et  al.,  Appellants. 

(Submitted  October  9,  1890;  decided  October  28.  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

/.  D.  Garfield  for  appellants. 

e7]  H.  Swan  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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Denton  T.  Macgowan,  Appellant,  v.  Louis  H.  Gein  et  al., 

Kespondents. 

(Argued  October  9,  1890;  decided  October  28,  1890.) 

Appeal  f  roni  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  3,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Henry  IF".  Bates  for  appellant 

II,  Aplington  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  F.  Ames,  by  Guardian  ad  litem,  Respondent,  v.  The 
Broadway  and  Seventh  Avenue  Railroad  Company, 
Appellant. 

(Ar^ed  October  10,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  5,  1888,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Samuel  B.  Clark  for  appellant 

Lucius  McAdam  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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AtTGusT  EicKELBERG  et  al.,  Respondents,  v.  The  Boabd  of 
Health  of  the  Town  of  Newtown,  Appellant 

(Argued  October  10,  1890;  decided  October  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  13, 
1888,  which  affirmed  an  order  of  Special  Term  enjoining 
defendant  from  interrupting  or  interfering  with  burials  in  the 
town  of  Newtown. 

Merritt  jEI  Sawyer  for  appellant. 

George  Z.  Terry  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  Henry  Jacoby  for  an 
Alternative  Writ  of  Mandamus  v.  The  Congregation 
Kehilath  Jeshurum. 

(Argued  October  18,  1890;  decided  October  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  the  second  Monday  of 
February,  1888,  which  affirmed  an  order  of  General  Term 
denying  an  application  for  a  mandamus. 

Henry  B.  B.  Stapler  for  appellant 

S.  W.  Rosendale  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Robert  Baxter,  Respondent,  v,  Charles  S.  Smtth   et  aL, 

Appellants. 

(Argued  October  14,  1890;  decided  October  28,  1890.) 

# 
Appeal  from  judgment  of  the  General  Term  of  the  Superior 

Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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at  the  May  term,  1888,  which  affirmed  a  judgmout  in  favor  of 
plaintiff,  entered  upon  a  verdict. 

James  M.  Smith  for  appellants. 

Edward  C.  James  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Judgment  affirmed. 


Patbick  J.  Kelly,  Respondent,  v,  Robert  E.  J.  Miles  et  al., 

Appellants. 

(Argued  October  14,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  13,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

S.  Hanford  for  appellants. 

J.  K.  Hayward  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


RoBEKT  E.  J.  Miles  et  al..  Appellants,  v,  Patrick  J.  Kelly, 

Respondent. 

(Argued  October  14,  1890;  decided  October  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  13,  1888,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

S,  Hanford  for  appellants. 
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J.  K.  Hayward  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed 

Baphael  Spbingeb  et  al.,  Appellants,  v,  Bebnhard  Schnitzxsb 
et  al.,  Eespondents. 

(Argued  October  14,  1890;  decided  October  28,  1880.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  2,  1888,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

FranMm  Bien  for  appellants. 

Seth  S.  Terry  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 

• 
Selah  D.  Seaman,  Respondent,  v»  Bertha  Koehler,  as 
Executrix,  etc.,  Appellant. 

In  an  action  by  a  conductor  of  a  street  car  to  recover  damages  for  injuries 
received  from  a  collision  with  a  truck,  it  appeared  that  the  conductor, 
by  means  of  signals  to  the  driver,  stopped  the  car  to  let  off  and  take  on 
passengers,  but  the  record  did  hot  otherwise  show  that  the  driver  was 
subject  to  the  orders  of  the  conductor  or  in  any  way  under  his  control. 
The  court  charged  that  negligence  on  the  part  of  the  driver  could  not  be 
imputed  to  the  plaintiff.  Held,  no  error;  that  this  court  will  not  take 
judicial  notice  of  the  relations  between  conductor  and  driver  for  the 
purpose  of  reversing  a  judgment. 

Plaintiff  proved  that  the  firm  in  which  K.,  defendant's  testator  was  a 
partner,  was  engaged  in  the  brewery  business;  that  the  truck  had  the 
firm  name  on  it;  that  many  trucks  of  the  same  kind  were  employed  in 
its  business;  that  the  truck  was  loaded  with  ale  barrels  at  the  time  of 
the  accident,  and  was  engaged  in  delivering  ale  from  the  brewery  of 
the  firm.  Held,  the  evidence  was  sufficient  to  authorize  a  finding  that 
the  truck  belonged  to  defendant's  firm,  and  that  the  driver  was  in  its 
employ  when  the  accident  happened. 

(Submitted  October  15,  1890;  decided  October  31,  1890.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  13,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  inflicted  upon  the  plaintiff  by  a  servant 
of  the  defendant's  testator. 

At  the  time  of  the  accident  plaintiff  was  a  conductor  of  an 
open  street  car  drawn  by  horses  in  the  city  of  Brooklyn.  A 
truck  alleged  to  belong  to  Herman  Koehler  the  defendant's 
testator  was  negligently  driven  by  the  driver  in  charge  thereof 
against  the  plaintiff  while  he  was  standingupon  the  narrow 
platform  running  lengthwise  of  the  car,  engaged  in  collecting- 
fares.     Mr.  Koehler  died  during  the  pendency  of  this  appeaL 

The  following  is  the  opinion  in  full : 

"  As  the  ownership  of  the  truck  was  at  issue,  it  was  necessary 
for  the  plaintiff  to  make  out  a  prima  facie  case,  in  that 
regard,  but  the  defendant  contends  that  the  evidence  furnished 
was  insufficient  for  that  purpose. 

"  It  was  admitted  that  the  defendant  was  a  '  member  of  the 
firm  of  H.  Koehler  &  Co.,  Twenty-ninth  street  and  First  ave- 
nue in  the  city  of  New  York.'  It  was  proved  that  the  name 
on  the  truck  in  question  was  '  IL  Koehler  &  Co.,  Twenty- 
ninth  street  and  First  ave  aue,'  and  that  there  were  many  trucks 
of  the  same  kind  employed  in  the  brewery  business  of  said 
firm  as  carried  on  at  the  location  aforesaid.  It  also  appeared 
that  said  truck  was  loaded  with  ale  barrels  at  the  time  of  the 
accident ;  that  it  had  left  the  brewery  that  morning  in  charge 
of  the  same  driver  at  half-past  nine  and  had  made  one  delivery  ; 
that  it  left  again  between  twelve  and  one  o'clock,  and  waa 
engaged  in  the  second  delivery  when  the  plaintiff  was  injured. 
These  facts  were  denied  by  no  one  and  they  were  sufficient, 
as  we  think,  to  authorize  the  jury  to  infer  that  the  truck 
belonged  to  defendant's  firm  and  that  the  driver  thereof 
was  in  its  employment  when  he  negligently  ran  against 
the  plaintiff.  A  prima  facie  case  was  tlius  made  out  for  the 
consideration  of  the  jury,  and  if  the  defendant's  firm  did  not 
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in  fact  own  the  truck  or  employ  the  driver  it  was  incTimbent 
upon  him  to  produce  some  evidence  upon  the  subject. 

"  The  trial  judge  charged  the  jury  that  negligence  on  the 
part  of  tlie  driver  of  the  street  car  could  not  be  imputed  t4> 
tlie  plaintiff,  the  conductor  thereof,  and  defendant  excepted. 
The  nature  of  the  relation  between  the  driver  and  the  con- 
ductor was  not  shown,  but  it  appeared  that  the  latter,  by 
the  means  of  signals  to  the  former,  stopped  the  car  to  let 
off  and  take  on  passengers.  The  record  does  not  otherwise 
disclose  whether  the  driver  was  subject  to  the  orders  of  the 
<5onduotor  or  was  in  any  way  under  his  control,  and  the  court 
ivill  not  take  judicial  notice  of  their  relations  for  the  purpose 
of  reversing  a  judgment.  There  was  not  enough  evidence  to 
permit  the  jury  to  pass  upon  the  question  and  no  request  was 
made  for  instructions  to  them  upon  the  subject.  Without 
intimating  any  opinion  except  upon  the  case  as  here  presented, 
we  think  that  under  the  circumstances  the  charge  as  made  was 
iree  from  error. 

"After  examining  the  various  exceptions  to  which  our 
attention  has  been  called,  we  are  of  the  opinion  that  the  judg- 
ment should  be  affirmed." 

Jl,  J,  Kingsbury  for  appellant. 

ClmrUs  J.  Patterson  for  resi)ondent. 

Yann  J.,  reads  for  affirmance. 

All  concur,  except  Bhadley,  J.,  not  voting  and  Bbown,  J., 
not  sitting. 

Judgment  affirmed. 


The  Meteopolitan  Life  Insurance  Company,  Ilesix)ndent, 
^^  John  C.  Sturgis  et  al..  Appellants. 

(Argued  October  15,  1890;  decided  October  31,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  October  16,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 
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Churles  8,  Lester  for  appellants. 

Will  tarn  IL  Arnoua*  for  respondent. 

Agree  to  aflSnn  ;  no  opinion. 

All  concur  except  Parker,  J.,  not  sitting. 

Judgment  affirmed. 

George  Bechtel,  Appellant,  v.  The  Village  of  Edgewater, 

Eespondent. 

(Argued  October  16,  1890;  decided  October  31,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  1,  1887,  upon  an  agreed  case  submitted  with- 
out action,  declaring  the  assessment  and  tax  referred  to  therein 
l^al  and  valid. 

William  JL  MiilUn  for  appellant. 
Steplien  D,  Stephens  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles  A.  Phillips  et  al.,  Appellants,  r.  Benjamin  C.  M. 
Tucker  et  al..  Respondents. 

(Argued  October  17,  1890;  decided  October  31,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1888,  which  affinned  a 
judgment  in  favor  of  defendants  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Tenn. 

Horace  McGnire  for  appellants. 

Irving  M.  Thompson  for  respondents. 

Agree  to  affinn ;  no  opinion. 

All  concur,  except  Bradley  and  IIaight,  JJ.,  not  sitting. 

Judgment  affirmed. 
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Edward  Ufer,  Respondent,  v.  Frederick  Hollanbeb  et  al^ 

Appellants. 

(Argued  October  8,  1890 ;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  March,  1888,  which  aftirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  directed  hy 
the  court,  and  aflirmed  an  order  denying  a  motion  for  a  new  trial 

John  E.  Brodsky  for  appellants. 

J.  A.  Shmidy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Paris  Hill  Manufacturing  Company,  Kespondent,  r, 
George  P.  Sheldon,  as  Assignee,  etc.,  Appellant. 

(Argued  October  9, 1890  ;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  23,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee, 

Robert  Sewell  for  appellant 

Charles  T.  Hwviland  for  respondent. 

Agree  to  affinn  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

The  Bank  of  America,  Respondent,  v,  Henry  S.  Beroes 
et  al..  Appellants. 

(Argued  October  15,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  March  28,  1888,  which  aflSnned  a  judgment  in  favor  of 
plaintifE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

IF.  W.  Ma<iFarland  for  appellants. 

H.  L,  Kingshury  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The   Fourth   National  Bank   of  the  city  of  New  York, 
Respondent,  v.  Henky  S.  Bergeb  et  al.,  Appellants. 

(Argued  October  15,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  iirst  judicial  department,  entered  upon  an  order 
made  March  2,  1888^  wliich  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  tlie  court  on  trial  at  Special 
Term. 

W,  W.  MacFarland  for  appellants. 

Dan)id  WiUcox  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  Germania  Fire  Insurance  Company,  Appellant,  v. 
John  R.  Francis,  Respondent. 

(Argued  October  16,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judical  department,  entered  upon  an  order 
made  April  4,  1887,  which  denied  a  motion  for  a  new  trial  on 
exceptions  ordered  to  be  heard  at  first  instance  at  General 
Term  and  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  an  order  dismissing  the  complaint. 
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G,  W.  CottemU  for  appellant. 

John  E.  Risley  for  respondent. 

Agree  to  affirm ;  no^opinion- 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  Samuel  T.  Russell,  as  Supervisor,  etc.. 
Appellant,  v.  The  Board  of  Supervisors  of  the  County 
OF  Herkimer,  Respondent. 

(Submitted  October  17,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  15, 1887,  which  affirmed  a  judgment  in  favor 
of  defendant,  dismissing  an  alternative  writ  of  mandamus, 
entered  upon  a  decision  of  the  court  on  trial  at  Si)ecial  Term. 

The  following  is  the  mem,  of  opinion : 

"  The  question  presented  in  this  case  has  been  determined 
adversely  to  the  defendant  in  People  ex  rel.  Town  of  Blenheim 
V.  Board  of  Supervisors  of  Sclwharie  County  (121  X.  Y. 
345).  And  upon  the  authority  of  tliat  case,  the  judgments  of 
the  General  and  Special  Terms  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event." 

James  B,  liafter  for  appellant. 

Edicard  A.  Brown  for  respondent. 

Per  Curiam  opinion  for  reversal. 
All  concur. 
Judgment  reversed. 
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Peteb  Suttek,  Eespondent,  v,  Samuel  E.  Vandekvekh, 
Appellant. 

Where,  upon  trial  by  jury,  a  verdict  is  directed  by  tlie  court,  after  each 
party  has  moved  that  the  jury  be  ordered  to  find  in  his  favor,  and  neither 
has  asked  that  they  be  instructed  to  pass  upon  any  question,  every  fact 
having  the  support  of  sufficient  evidence  will,  on  appeal,  be  presumed 
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to  have  been  found  in  favor  of  the  successful  party;  and  this,  notwith- 
standing a  statement  of  the  trial  judge  that  he  will  hold  tlie  facts  to  be 
established  in  accordance  with  the  theory  of  the  party  against  whom  the 
verdict  was  directed. 
Reported  below,  47  Hun,  866. 

(Argued  October  21,  1890;  decided  December  2, 1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  20,  1888,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court, 
and  also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  for  the  alleged  unlawful  conversion  by  the 
defendant  of  a  quantity  of  oysters  which  had  been  planted  by 
the  plaintiff  himself  in  an  oyster  bed  in  Jamaica  bay. 

The  defendant  claimed  that  he  was  a  resident  of  the  town 
of  Jamaica,  in  Queens  couiity ;  that  the  oyster  bed  in  question 
was  in  said  town,  and  that  he  had  a  lease  thereof  from  the 
proper  authorities,  pursuant  to  the  provisions  of  chapter  639 
of  the  Laws  of  1871 ;  that  the  plaintiff  was  a  non-resident  of 
the  town  and  had  no  right  to  plant  oysters  in  the  public  waters 
thereof  in  violation  of  said  act,  and  that  being  a  trespasser,  he 
lost  all  right  to  the  oysters  so  planted  by  him  and  could  not 
maintain  an  action  for  the  conversion  thereof  against  one  in 
lawful  possession  of  the  bed. 

Evidence  was  given  in  behalf  of  the  plaintiff  tending  to  show 
that  the  oyster  bed  in  dispute  was  in  the  town  of  New  Lots, 
County  of  Kings,  while  according  to  the  evidence  for  the 
defendant  it  was  in  the  town  of  Jamaica,  county  of  Queens. 

The  following  is  the  opinion  in  full : 

"  Upon  the  trial  of  this  action  there  was  a  conflici  of  evi- 
dence, and  unless  the  question  of  fact  was  determined  in  favor 
of  the  defendant,  the  question  of  law  upon  which  he  reUes  to 
reverse  the  judgment  against  him  is  not  presented  by  this 
appeal. 

"At  the  close  of  the  evidence  each  party  moved  that  a  ver- 
dict be  directed  in  his  favor,  whereupon  the  court  ordered 
the  jury  to  find  a  verdict  for  the  plaintiff  and  to  assess  his 
damages.     The  trial  judge  n  giving  this  direction  to  the  jury 
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remarked  that  it  was  his  impression  that  the  facts  were  as 
-claimed  by  the  defendant,  fcnt  that  it  was  not  material,  as  the 
question  turned  upon  the  constiaiction  of  certain  statutes. 
After  the  jury  had  assessed  the  damages  and  rendered  their  ver- 
dict, the  defendant  moved  to  set  the  same  aside,  and  for  a  new 
trial  upon  all  the  grounds  specified  in  section  999  of  the  Code 
of  Civil  Procedure.  The  court,  reserved  its  decision  and  the 
justice  presiding  stated  that  in  deciding  said  motion  he  should 
hold  the  facts  to  be  as  claimed  by  the  defendant ;  but  the  order 
denying  the  motion  contains  no  statement  to  that  effect  and 
makes  no  reference  to  that  subject.  It  does  not  even  mention 
Any  ground  upon  which  it  was  made. 

"As  each  party  moved  for  a  verdict  in  his  own  favor  and 
neither  asked  to  go  to  the  jury  upon  any  question,  it  must  be 
presumed  that  both  intended  to  waive  the  right  of  submission 
to  the  jury  and  to  consent  that  the  court  should  decide  the 
questions  of  fact  as  well  as  of  law.  (Koehler  v.  Adler^  78 
K  Y.  287 ;  Leggatt  v.  Hyde,  58  id.  272,  275 ;  DiOon  v. 
CocJccroft^  90  id.  649 ;  Provost  v.  McEncroe^  102  id.  650.) 

"  Upon  a  trial  by  jury  the  verdict  is  the  oiily  evidence  as  to 
how  the  questions  oi  fact  were  decided.  When  a  general  ver- 
dict is  rendered  every  fact  having  the  support  of  sufficient 
evidence  is  presumed  to  have  been  found  in  favor  of  the  suc- 
-cessful  party.  The  same  presumption  extends  to  a  verdict 
directed  by  the  court  after  each  party  has  moved  that  the  jury 
be  ordered  to  find  in  his  favor  and  neither  has  asked  that  they 
be  instructed  to  pass  upon  any  questions,  notwithstanding  the 
statement  of  the  trial  judge  that  he  shall  hold  the  facts  to  be 
established  in  accordance  with  the  theory  of  the  party  against 
whom  the  verdict  was  directed.  We  are,  therefore,  compelled 
to  assume,  as  a  fact  duly  determined  by  the  verdict,  that  the 
oysters  in  question  were  located  in  Kings  county,  and  hence 
to  hold  that  the  statute  relied  upon  by  the  defendant  does  not 
apply  to  the  facts  of  this  case.  The  defendant,  in  order  to 
protect  his  rights,  should  have  asked  that  the  question  of  fact 
be  submitted  to  the  jury,  and  if  the  court  had  refused,  an 
exception  to  the  ruling  would  have  raised  the  question  of  law 
upon  which  he  relies,  but  which  we  cannot  consider,  o\dng  to 
the  course  pursued  at  tfie  trial. 
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"After  examining  all  the  exceptions,  we  find  notliing  that 
should  reverse  the  judgment,  which  must,  therefore,  be 
affirmed." 

A.  N.  WeUer  for  appellant. 
WiUiam  J.  Gayner  for  respondent, 

Vann,  J.,  reads  for  afflrmande. 

All  concur. 

Judgment  affirmed. 


James  B.  Rafteb  et  al..  Executors,  etc..  Respondents,  v» 
Habvey  a.  Foltz  et  al.,  Appellants. 

(Submitted  October  21,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiffc  entered  upon  the  report  of  a  referee. 

George  W.  Smith  for  appellants. 

Ja7ne%  J?,  Rafter  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  and  Vann,  J.,  not 
sitting. 

Judgment  affirmed.    

The  First  National  Bank  of  Meriden,  Appellant,  v.  Peter 
W.  Gallaudet,  Respondent. 

In  an  action  wherein  tlie  question  in  issue  was  as  to  whether  F.  and  B. 
were  copartners,  defendant's  evidence  tended  to  show  that  they  jointly 
entered  into  a  contract  with  the  owner  of  certain  letters  patent,  by  the 
terms  of  which  they  were  given  the  right,  and  agreed  to  manufacture 
the  patented  article  And  to  pay  the  owner  a  specified  portion  of  the 
profits,  as  a  royalty.  The  contract  was  entered  into  by  P.  and  B.  in  pur- 
suance of  an  arrangement  between  them  to  the  effect  that  the  former 
should  furnish  the  money  and  credit  to  carry  on  the  business,  the  latter 
to  have  the  general  management  thereof,  anf ,  after  deducting  advances 
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made  by  F.,  both  should  share  equally  in  the  profits.  Held,  that  said 
evidence  authorized  the  inference  of  a  partnership;  and  so,  that  a  sub- 
mission of  the  question  to  the  jury  was  proper. 

(Argued  October  22,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  February,  1888,  whicli  aflSrmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a^  verdict. 

Tlie  plaintiffs  complaint  charged  that,  in  January,  1888, 
the  defendant,  then  a  dealer  in  commercial  paper  in  the  city 
of  New  York,  sold  to  the  plaintiff  a  promissory  note,  of  date 
January  3,  1880,  purporting  to  have  been  made  by  Frank- 
lin Farrel  &  Co.  for  $2,700,  payable  at  three  months  from 
its  date  to  the  order  of  and  indorsed  by  W.  M.  Babbott; 
that,  to  induce  the  plaintiffs  cashier  to  purchase  it,  the  defend- 
ant represented  to  him  that  Franklin  Farrel  &  Co.  consisted  of 
said  Franklin  Farrel  and  William  M.  Babbott,  the  payee  and 
indorser ;  that  such  representation  was  untrue ;  that  there  was 
no  such  partnership,  and  that  the  note  was  issued  by  Babbott 
individually.  The  defendant,  by  answer,  admitted  the  sale  of 
the  note  to  the  plaintiff ;  put  in  issue  the  other  matters  charged 
in  the  complaint,  and  alleged  that  the  defendant,  in  making 
the  sale  of  the  note,  acted  as  the  agent  of  Babbott,  wliieh  the 
plaintiff  then  knew,  and,  upon  information  and  belief,  that 
the  note  was  that  of  a  firm  consisting  of  Farrel  and  Babbott. 
The  jury  found  specifically  upon  certain  propositions  of  fact 
in  favor  of  defendant  resulting  in  a  verdict  for  him. 

The  following  is  the  opinion  in  full : 

"  There  was  evidence  given  on  the  part  of  the  defendant 
tending  to  prove  tliat,  at  the  time  the  note  was  made,  there 
was  a  partnership  composed  of  Franklin  Farrell  and  William 
M.  Babbott,  in  a  business  enterprise  of  manufacturing  and 
selling  refrigerator  machines.  Such  evidence  was  to  the  effiect 
that,  by  contract  with  the  owner  of  the  letters  patent,  they 
acquiredan  interest  in  the  right  to  do  so,  and  undertook  to  manu- 
facture and  sell  such  apparatus  under  an  arrangement  with 
such  owner  to  give  the  latter  a  portion  of  the  profits  by  way 
of  royalty ;  and  that,  as  between  Farrel  and  Babbott  such  eon- 
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tract  was  made  pursuant  to  an  arrangement  between  them  that 
the  former  should  furnish  money  and  credit  to  carry  forward 
the  business,  and  the  latter  have  the  general  management  of 
it ;  that  they  should  share  equally  in  the  profits,  and  out  of 
them  should  be  repaid  the  advances  made  by  Farrel.  This 
evidence,  taken  as  true,  warranted  the  inference  of  a  part- 
nership between  the  parties.  Such  relation  arises  from  a 
business  jointly  carried  on  by  persons  pursuant  to  an  arrange- 
ment between  them  that  tliey  are  to  share  in  the  profits  as 
such.  (Jf.  B,  cfe  M.  Co.  V.  Sear%,  45  N.  Y.  797 ;  Burnett 
V.  Snyder^  81  id.  550 ;  Leggep  v.  Hyde,  58  id.  272.)  The 
fact,  however,  that  a  person  is  to  receive  a  portion  of  the 
profits  may  be  dependent  upon  a  right  so  qualified  by  the 
arrangements,  or  controlled  by  the  circumstances  under  which 
they  are  to  be  received,  as  to  furnish  no  evidence  of  partner- 
ship. That  is  so  when  they  are  made  the  measure  of  compen- 
sation for  services.  {Gassidy  v.  Hall,  97  N.  Y.  159 ;  Richard- 
son  V.  Hughitt,  76  id.  55.)  The  weight  of  evidence  arising 
from  the  fact  that  the  evidence  on  the  part  of  plaintiflE  was 
distinctly  to  the  effect  that  there  was  no  partnership,  is  not 
here  for  consideration.  The  question  must  be  treated  as  one 
of  fact  for  the  jury.  And  it  was  specially  submitted  to 
them,  and  they,  by  their  verdict,  answered  in  the  affirmative. 
Upon  that  subject,  the  court  charged  the  jury  that  it  was  for  them 
to  determine  whether  there  was  an  agreement  between  '  Farrel 
and  Babbott  that  they  should  do  business  jointly  together  in 
the  adventure  of  manufacturing  and  selling  ice  machines.  If 
there  was  such  an  agreement,  there  was  a  firm,  and  that  firm 
was  composed  of  Farrell  and  Babbott.'  Exception  was  taken 
by  the  plaintiff.  This  charge  was  quite  comprehensive  in  its 
import,  but  it  may  be  questionable  whether  it  necessarily 
embraced  all  the  elements  requisite  to  the  instruction  given 
as  matter  of  law  in  that  respect.  Community  of  interest  may 
not  constitute  a  partnership.  (^Porter  v.  M'^Clure,  15  Wend. 
187;  Sa^gsY.  Sherman,  2  N.  Y.  427;  Central  City  Savings 
Bank  v.  WaHcer,  ^^  id.  428.)  The  determination  of  the 
question  presented  by  that  exception  is  not  deemed  essential 
to  the  disposition  of  the  case,  and,  therefore,  no  opinion  is 
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expressed  upon  it  The  defendant  ,waj9  a  broker  dealing  in 
commercial  paper,  and  known  to  be  so  by  the  plaintifPi; 
cashier  who  transacted  the  business  of  making  the  pureluyse 
of  the  note  which  was  left  with  defendant  by  Babbott  to  sell 
for  him.  And  the  defendant  testified  that  at  the  time  of  the 
sale,  he  had  a  conversation  with  the  cashier  about  who  was 
the  owner  of  the  note,  and  '  I  told  him  the  paper  was  brought 
to  me  by  William  M.  Babbott  to  sell  and  I  was  selling  it  for 
him.'  The  court  submitted  to  the  jury  the  two  following  spe- 
cific questions  of  fact :  1.  Did  the  defendant  state  to  Charles 
L.  Rockwell  (the  cashier),  at  the  time  Rockwell  purchased  the 
note,  that  said  Franklin  Farrel  &  Co.  consisted  of  Franklin 
Farrel,  of  Ansonia,  Connecticut,  and  William  M.  Babbott  ? 

"  2.  Did  Gallaudet  state  to  Rockwell  at  the  tim^  the  note 
was  purchased  that  he,  Grallaudet,  was  selling  the  note  for 
William  M.  Babbott? 

"  The  jury,  by  their  verdict,  answered  the  first  of  those 
questions  in  the  negative,  and  the  latter  in  the  aflSiinative. 
Both  findings  had  some  evidence  for  their  support,  although 
they  were  the  subject  of  conflict  between  the  evidence  of  the 
defendant  and  Rockwell.  And  the  contention  of  the  plain- 
tiffs counsel  that  those  questions  were  erroneously  submitted 
to  the  jury  because  the  first  was  not  within  the  issues  preeented 
by  the  pleadings,  and  the  defendant  w^as  denied,  by  his  answer, 
the  benefit  of  the  other,  is  not  supported.  The  former  was 
fairly  within  the  issue  presented  by  the  pleadings  and  substan- 
tially within  that  presented  by  the  evidence ;  and  as  to  the 
latter,  the  defendant,  by  his  answer,  alleged  that  he  made 
the  sale  of  the  note  to  the  plaintiflE  as  agent  or  broker  of 
W.  M.  Babbott,  the  payee  and  indorser  thereof;  and  that 
the  plaintiif  then  well  knew  that  fact.  And  in  a  subse- 
<!j[uently  numbered  defense,  the  defendant  alleged,  upon 
information  and  belief,  that  the  statement  that  was  made 
by  tlie  defendant  in  reference  to  said  note,  in  the  making  and 
validity  thereof,  was  that  the  defendant  was  informed  that 
the  firm  of  Franklin  Farrel  &  Co.  consisted  of  said  Farrel 
and  said  W.  M.  Babbott,  or  w^ords  to  that  effect,  and  no  other. 
This  allegation  had  reference  to  the  note,  and  is  not  consistent 
with  the  fact  that  the  defendant  informed  the  cashier  that  he 


CAUSES  NOT  REPORTED  IN  FULL.        659 


was  selling  it  for  Babbott,  nor  does  it  qualify  the  allegation  of 
his  e^ency,  and  of  the  plaintifiPs  knowledge  of  it  at  the  time 
of  the  sale  of  the  note.  The  facts  established  by  the  verdict 
were  that  the  defendant  acted  as  the  agent  of  Babbott  in  the 
transaction  and  disclosed  such  agency  and  the  name  of  his 
principal  to  the  plaintiff  at  the  time  of  the  sale  ;  and  that  he 
made  no  representation  to  the  effect  that  Farrel  was  partner 
of  Babbott,  or  a  member  of  what  purported  to  be  a  firm  of 
Franklin  Farrel  &  Co.,  relieved  the  defendant  from  liability 
for  the  causes  alleged  in  the  complaint.  Nor,  in  view  of  the 
facts  so  found,  was  there  any  imputation  of  bad  faith  of  the 
defendant  in  the  transaction  furnished  by  the  evidence. 

"All  the  exceptions  taken  by  the  plaintiff  have  been  care- 
fully examined,  and  no  error  to  the  prejudice  of  the  plaintiff 
is  found  in  any  of  the  rulings  to  which  they  were  taken. 

"  The  judgment  should  be  aflSrmed." 

WiUiam  II,  Amonx  for  appellant. 

C  Elliott  Minor  for  respondent. 

Bradley,  J.,  reads  for  aflSnuance. 
All  concur. 
Judgment  affirmed. 


William  B.  Sterrett  et  al.,  Respondents,  v.  The  Third 
National  Bank  of  Buffalo,  Appellant. 

In  an  action  brought  by  the  members  of  a  firm  to  recover  for  the  alleged 
conversion  of  finn  property  which  was  levied  upon  and  sold  by  defend- 
ant under  an  attachment  and  execution  against  one  of  the  copartners, 
the  case  was  tried  upon  the  theory  that  if  plaintiffs'  firm  was  solvent  the 
levy  was  proper,  if  insolvent,  that  it  was  without  authority,  and  the 
action  maintainable,  and  the  only  question  litigated  was  as  to  its 
solvency.  Held,  that  the  question  as  to  whether,  even  if  the  firm  was 
insolvent,  an  action  of  trover  was  maintainable,  could  not  be  raised  on 
appeal  to  this  court. 

Where  a  party  calls  upon  the  trial  court  to  make  a  ruling  in  his  favor,  he 
must  specify  with  reasonable  clearness  the  point  that  he  desires  consid- 
ered and  decided,  in  order  to  predicate  error,  upon  an  exception  to  a 
ruling  against  him. 
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Appeal  from  judgment  of  the  General  Term  of  the  Sapreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  at  the  October  term,  1888,  which  affirmed  a  judgment 
in  favor  of  the  plaintife  entered  upon  a  verdict 

This  action  was  for  the  alleged  conversion  by  defendant 
of  four  negotiable  certificates  representing  4,000  barrels  of 
petroleum  oil. 

The  answer  was,  in  substance,  a  general  denial  and  a  justi- 
fication of  the  alleged  trespass  under  the  levy  of  an  attachment, 
issued  in  favor  of  the  defendant  against  the  property  of  said 
Sterrett,  upon  his  interest  in  said  certificates,  and  the  ssJe 
thereof  under  an  execution  subsequently  issued  upon  a  judg- 
ment recovered  in  the  action  in  which  the  attachment  was 
granted. 

The  following  are  extracts  from  the  opinion : 

"  This  action  was  tried  at  the  Circuit  upon  the  theory^ 
apparently  acquiesced  in  by  both  parties,  that  if  the  plaintiffs' 
firm  was  solvent  at  the  time  the  attachment  was  levied,  Sterrett 
had  an  individual  interest  in  the  certificates  in  controversy 
tliat  justified  the  levy,  but  that  if  it  wAs  then  insolvent,  he  had, 
no  personal  interest  therein,  and  hence  that  the  levy  was  made 
witliout  authority.  Much  evidence  was  produced  by  both 
parties  relating  to  the  solvency  of  the  firm,  and  this  was  the 
only  question  litigated.  At  the  close  of  the  evidence  the 
counsel  for  the  defendant  moved  for  a  nonsuit  upon  the 
ground  that  the  plaintiffs  had  failed  to  make  out  a  cause  of 
action,  and  also  that  a  verdict  be  directed  in  its  favor  upon  the 
ground  that  the  proof  as  it  stands  discloses  an  interest  in  Wil- 
liam B.  Sterrett  in  the  certificates  in  question,  and  if  he  had 
an  interest  in  the  certificates  on  the  day  on  which  they  were 
attached,  the  action  cannot  be  maintained.  The  motions  were 
denied  separately  and  the  defendant  excepted.  The  only 
question  of  fact  submitted  to  the  jury  was  whether  the  fimi 
was  solvent  or  insolvent  when  the  levy  was  made.  The  court 
charged  that  '  the  assets  which  the  partnership  owns  are  in 
the  first  place  to  be  paid  out  and  appropriated  in  the  extin- 
guishment of .  partnershi])  debts.  *  *  *  In  the  second 
place,  if  there  is  anything  left  and  one  partner,  with  reference 
to  the  partnership  matters,  is  owing  another  partner,  the  rest 
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of  the  property  primarily  is  to  be  divided  among  the  partners 
in  proportion  as  the  partnership  owes  one  or  the  otlier.  After 
that  the  general  creditors  of  each  individual  partner  come  in. 
*  *  *  The  question  for  the  jury  to  determine  is  whether, 
on  the  8th  "day  of  December,  1882,  the  plantifis'  firm  was 
insolvent.  If  it  was,  then  the  plaintiffs  are  entitled  to  recover 
for  the  purpose  of  having  the  proceeds  of  the  firm  property 
applied  in  extinguishment  of  the  firm's  debts.  *  *  *  If , 
on  the  other  hand,  you  should  find  that  upon  the  day  in  ques- 
tion the  plaintifb,  that  is  the  firm,  was  solvent,  able  to  pay  its 
debts  in  the  way  intimated  by  the  court,  your  verdict  will  be 
for  the  defendant,  because  the  attaclmient  was  proper  in  case 
there  was  no  insolvency.'  No  exception  was  taken  by  the 
defendant  to  any  part  of  the  body  of  the  charge  and  only  two 
requests  for  instructions  were  presented  by  its  counsel,  each  of 
which  impliedly  conceded  that  the  question  to  be  determined 
had  been  correctly  stated  by  the  court.  At  no  time  during  the 
trial,  so  far  as  the  record  before  us  discloses,  was  it  claimed  in 
behalf  of  the  defendant  that  the  plaintiffs  had  mistaken  their 
remedy  or  that  they  could  not  maintain  an  action  of  trover  even 
if  their  firm  was  insolvent  No  such  question  was  raised  at 
the  General  Term.  *  *  *  Upon  the  argument  of  the 
appeal  to  this  court,  however,  the  learned  counsel  for  the 
defendant  insisted  that  the  plaintiffs  could  not  maintain  trover 
even  if  the  firm  was  insolvent,  because  the  sheriff  had  the 
right  to  seize  tlie  copartnership  effects  under  the  attachment 
to  sell  the  interest  of  Sterrett  therein  under  the  execution,  and 
to  deliver  the  property  into  the  possession  of  the  purchaser, 
against  the  will  of  the  other  parties.     *     *     * 

"  We  shall  not,  however,  enter  upon  the  discussion  of  this 
question,  l>ecause  it  was  not  raised  at  the  trial  and  is  not 
before  us.  If  the  learned  counsel  for  the  defendant  intended 
to  raise  it  at  the  Circuit,  he  should,  in  fairness  to  the  court 
-and  to  the  counsel  for  the  plaintiffs,  have  said  something  about 
it  so  that  his  position  could  have  been  understood.  If  he  did 
not  intend  to  raise  it  there  he  should  not  be  allowed  to  take 
advantage  of  it  here.  No  motion  was  made  to  dismiss  upon 
i:he  opening  of  the  plaintiffs,  or  at  the  close  of  their  evidence. 
"No  objection  was  made  to  the  admission  of  testimony  upon 
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the  ground  that  the  action  conld  in  no  event  be  maintained^ 
because  the  plaintiffs  had  mistaken  their  remedy.  !No  sug- 
gestion was  made  as  to  the  form  of  the  action,  and  a  long  trial 
was  had  upon  the  theory  that  it  was  properly  brought  and 
that  the  plaintiffs  could  succeed,  provided  the  question  of  fact 
was  decided  in  their  favor.  Under  these  'circumstances  a 
motion  to  nonsuit,  made  after  all  the  evidence  was  in,  upon 
the  sole  ground  that  the  plaintiffs  had  failed  to  make  out  a 
cause  of  action,  did  not  bring  up  cuiy  question  as  to  the 
remedy,  but  was  in  the  nature  of  a  challenge  to  the  sufficiency 
of  the  evidence  upon  the  merits.  Considering  the  courBe 
pursued  upon  the  trial,  the  language  used  in  making  the 
motion  was  too  general  to  call  the  attention  of  the  court  to 
the  point  that  the  plaintiffs  should  have  brought  a  suit  in 
equity  instead  of  an  action  at  law.  {Thayer  v.  Marshy  75  N. 
Y.  340,  342 ;  Bimse  v.  Wood,  37  id.  525,  532.)  K  a  party 
calls  upon  the  trial  court  to  make  a  ruling  in  his  favor,  he 
must  specify  with  reasonable  clearness  the  point  that  he  desires 
considered  and  decided,  in  order  to  predicate  error  upon  an 
exception  to  the  ruling  against  him.  {McKeon  v.  See^  51  N. 
Y.  300,  304.)  An  exception  taken  during  the  progress  of  a 
trial  is  a  protest  against  the  ruling  of  the  court  upon  a  ques- 
tion of  law.  (Code  Civ.  Pro.  §§  992-996;  Anderson's  Law 
Diet.  426.)  It  is  designed  as  a  warning  for  the  protection  of 
the  court  so  that  it  may  reconsider  its  action,  and  for  the  pro- 
tection of  the  opposing  counsel  so  that  he  may  consent  to  a 
reversal  of  thie  ruling.  Unless  the  question  of  law  upon 
which  a  ruling  is  sought  is  so  stated  that  it  is  or  should  be 
understood,  an  exception  is  of  no  avail,  because  the  exception 
is  to  the  ruling  as  made  and  the  ruling  is  upon  the  question^ 
stated.  We  do  not  think  that  any  question  relating  to  the 
remedy  was  so  stated  that  the  trial  court  could  have  understood 
that  it  was  intended  to  be  raised,  and  if  it  was  not  raised  upon 
the  trial  it  cannot  be  considered  here.  {Adams  v.  Irving 
National  Bank,  116  N.  Y.  606,  614 ;  Wellington  v.  Moreyy 
90  id.  656 ;  Donovan  v;  Vandemark,  88  id.  668.)  " 

Adelhert  Moot  for  appellant 

C.  D,  Mxcrray  for  respondent. 
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Vann,  J.,  reads  for  affirmance. 

All  concur,  except  Bradley  and  Haioht,  JJ.,  not  sitting. 

Judgment  affirmed. 


The  Mayok,  Aldermen  and  Commonalty  of  the  City  of 
^Ew  YoRKj  Respondents,  v,  Daniel  D.  Wylie,  Appellant. 

(Submitted  October  22,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  2,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

W'm.  F.  MaoRae  for  appellant. 

Da/oid  J.  Dean  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Charles   G.  Dahlgren,   Appellant,  v,  Jeremiah   Devlin, 

Respondent. 

(Argued  October  24,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  the  second  Monday  of  February,  1886,  which  affirmed 
a  judgment  in  favor  of  defendant  entered  upon  a  verdict 
directed  by  the  court 

TF.  E,  Oshom  for  appellant. 

Frank  J,  Dupignac  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 
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Deborah  C  Folk,  Appellant,  v.  Dabwin  Stocking  et  aL, 
Eespondents. 

(Argued  October  27,  1890;  decided  December  2.  1800.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  15,  1887,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Frank  J,  Dujpignac  for  appellant. 

August u 8  Bahcock  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  and  Haight,  J.,  not 
sitting. 

Judgment  affirmed. 


James  Fitzpatrick,  as  Administrator,  etc.,  Appellant,  r.  The 
New  York,  New  Haven  and  Hartford  Railroad  Com- 
pany, Respondent. 

(Argued  October  28,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
March  13,  1887,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court. 

E.  A.  Jacob  for  appellant. 
Henry  W.  Toft  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 
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Adelbert  C.  Merritt,  Appellant,  v.  Oliver  C.  Mbrritt 
et  al.,  Respondents, 

(Submitted  October  28,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee. 

Oeorge  TT.  Larnh  for  appellant. 

Hemn/  J,  SuUivan  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


CoRNEUus  Jackson,  Respondent,  v.  The  Fire  AssooLAxioir 
OF  Philadelphia,  Appellant. 

(Argued  October  28.  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  February,  1888,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

Z.  M,  Brown  for  appellant. 

Charles  J.  Buchanan  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  PorrER  and  Parker,  JJ.,  not  sitting. 

Judgment  affirmed. 

NiLEs  Case,  Respondent,  v,  Frank  Perew,  Appellant. 

(Argued  October  29,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  October  21,  1887,  which  aflSnned  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

-ff.  H,  WiUiams  for  appellant. 

J,  M,  JIiiTTvphrey  for  respondent. 

Agree  to  aflBirm  5  no  opinion. 

All  concnr,  except  Bradlky  and  TTatqht,  JJ.,  not  sitting. 

Judgment  affirmed. 


John  M.  Bttrkhard,  Respondent,  v,  James  Babcock^ 
Appellant. 

(Submitted  October  29, 1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  2,  1890,  which  modified  and  affirmed  a  judg- 
ment in  favor  of  plaintifE  entered  upon  a  decision  of  the  court 
on  trial  at  an  equity  term. 

J.  (&  Q.  Van  Voo7*hi8  for  appellant. 

Josiah  Sullivan  ior  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


William  B.  Van  Deusen,  Appellant,  v.  The  Lake 
Shore  and  Michigan  Southern  Eailway  Company, 
Eespondent, 

(Argued  October  30,  1890;  decided  December  2,  1890.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  15,  1887,  wliich  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury,  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 
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WUUam  B.  FuUer  lor  appellant 
James  Fraser  Gluck  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  and  Haight,  J.,  not 
sitting. 

Judgment  affirmed, 

John  Forey,  Appellant,  v.  The  Syracuse,  Binghamton  and- 
New  York  Railroad  Company,  Respondent. 

(Argued  October  31,  1890;  decicted  December  2,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  15,  1887,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

TT.  P.  Gooddle  for  appellant. 

Lo%m  Marshall  iov  respondent 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  and  Haight,  J.,  not 
sitting. 

Judgment  affirmed. 

l22b    6tf7l 

Mary  Howell,  as  Administratrix,  etc..  Respondent,  v.        ^*I — 2^' 
Thomas  R.  Wright,  Appellant,  149  483 

In  an  action  upon  a  promissory  note,  the  defense  was  want  of  considera- 
tion. Tlie  evidence  on  this  issue  was  conflicting.  There  was  sufficient 
to  support  a  finding  of  a  good  consideration.  Both  parties  asked  the 
court  to  direct  a  verdict  in  their  favor.  The  court  directed  a  verdict 
for  plaintiff;  after  such  verdict  had  been  rendered,  defendant  moved 
for  a  new  trial  and,  his  motion  having  been  denied,  asked  to  go  to  the 
jury  upon  the  question  of  consideration  and,  his  request  being  refused, 
excepted.  Eeld,  that  the  exception  was  not  available,  as  the  request 
came  too  late. 

(Submitted  October  81,  1890,  decided  December  2,  1890.) 
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made  November  13,  1886,  which  modified,  and  affirmed  as 
•modified,  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

George  F.  Lyon  for  appellant. 

Jerome  De  Witt  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting  and  Bradlkt 
and  Parker,  JJ.,  not  voting. 
Judgment  affirmed. 

Joseph  J.  Little  et  al.,  Plaintiffs,  -y.  Charles  L.  Webster 
et  al..  Defendants. 

(Argued  October  20,  1890;  decided  December  16,  1890.) 

Cross-appeals  from  judgment  of  the  Greneral  Term  of  the 
"Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  17,  1888,  which  affirmed  in  part  and 
reversed  in  part  a  judgment  ref omxing  a  contract  and  granting 
■a  recovery  upon  it  as  reformed,  entered  upon  a  decision  of  the 
•court  on  trial  at  Special  Term. 

James  R,  Marvin  for  plaintiffs. 

Ja4X>b  F.  MiU-er  for  defendants. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Vann  and  IIaight,  JJ.,  not  sitting. 

Judgment  affirmed. 

^  ■ 

Annie  H.  Jackson,  Appellant,  i\  Phillips  Weeks  et  al., 
Respondents. 

(Argued  December  1,  1890 ;  decided  December  16,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  23,  1886,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 
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W.  H,  Ouddehach  for  appellant. 

Theodore  Fitch  for  respondents. 

Agree  to  affirm ;  no  opinion.  » 

All  concur. 
Judgment  affirmed. 

Oeorge  Bellman,  Respondent,  iJ.  The  New  Tokk  Centkal 
AND  Hudson  Riveb  Railroad  Company,  Appellant. 

(Argued  December  3,  1890;  decided  December  16, 1890.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  22,  1886,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  reversed  an  order  grant- 
ing a  motion  for  a  new  trial. 

Edward  Harris  for  appellant. 

Thmnas  Raines  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Bbadley  and  Haight,  JJ.,  not  sitting. 

Judgment  affirmed. 


llV"iLLiAM  R.  Vines,  Respondent,  v.  Alexander  R.  Chisholm, 

Appellant. 

(Argued  December  8,  1890;  decided  December  16,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
-Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  16,  1888,  which  affirmed  a  judgment  in  favor 
-of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Geo,  Putnam  Smith  for  appellant. 

Horace  E,  Deming  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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ACTION. 
See  Cause  op  Action. 

ACTS  OF  CONGRESS. 
See  Ba:5kruftcy. 


ALIENS. 

1.  One  who  has  taken  lands  by  de- 
vise, holds  the  same  as  purchaser 
within  the  meaning  of  the  provis- 
ion of  the  act  *  •  to  enable  resident 
aliens  to  hold  and  convey  real 
estate"  (§4,  chap.  115,  Laws  of 
1845,  as  amended  by  chap.  261, 
Laws  of  1874,  and  chap.  38,  Laws 
of  1875),  which  provides  that  if 

any  alien,  resident  or  citizen,  who 
has  purchased  and  taken  a  con- 
veyance of  real  estate  within  this 
state  shall  die  "leaving  persons 
who,  according  to  the  statutes  of 
this  state,  would  answer  the  de- 
scription of  heirs,"  such  persons, 
whether  aliens  or  citizens,  may 
take  and  ^old  as  heirs  the  real 
estate  owned  and  held  by  the 
decedent  at  the  time  of  his  death. 
Stamm  v.  Bosticick,  48 

2.  Real  estate,  therefore,  taken  and 
held  by  the  decedent  as  devisee, 
passes  to  his  heirs,  alien  or  resi- 
dent, under  said  provision.        Id. 

8.  As  against  every  claimant,  except 
the  state,  the  title  of  an  alien  heir 
is  good,  and  he  may  hold  the  real 
estate  without  making  the  depo- 
sition required  by  said  act.        Id. 


AMENDMENT. 

1.  The  complaint  in  an  action  of 
replevin  did  not  allege  or  demand 
damages  for  the  detention.  At 
the  opening  of  the  trial  before  a 
referee,  plamtiff  moved  to  amend 
the  complaint  "so  as  to  embrace  a 
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claim  for  $500  damages."  The 
referee  denied  the  motion  on  the 
ground  that  he  had  no  power  to 
allow  it,  as  its  effect  would  be  to 
introduce  a  new  cause  of  action. 
Held,  that,  while,  if  the  object  of 
the  proposed  amendment  was  to 
allege  clamages  for  the  detention, 
of  the  property  sought  to  be  re- 
covered, it  would  not  constitute  a 
new  cause  of  action,  yet,  as  the 
right  to  Such  damages  was  depend- 
ent upon  plaintiff's  establishing  his 
right  to  a  return  of  the  property, 
or  some  portion  thereof,  and  as 
the  judgment  was  against  him  in 
this  respect,  the  denial  of  the  mo- 
tion to  amend  was  immaterial. 
Nat.  S.  S.  Co.  (Limited)  v.  Shea- 
?ian.  461 

.  Also  Tield,  that  any  amendment  of 
the  complaint  necessary  to  recover 
monev,  other  than  as  damages 
founded  upon  a  recovery  of  the 
property,  would  have  constituted 
a  new  cause  of  action,  and  was  not 
within  the  power  of  the  referee  to- 
grant.    (Code  av.  Pro.  §  728.)  Id^ 


APPEAL. 

1.  In  the  absence  of  a  request  and 
refusal  of  the  trial  court  to  strike 
out  so  much  of  an  answer  as  is 
not  responsive,  the  question  as  to 
its  competency  may  not  be  raised 
upon  appeal.  Hickenhottom  v.  D. , 
L.  <fe  W.  M.  R.  Co.  91 

2.  Although  some  portion  of  a 
charge  may,  for  the  want  of  some 
qualification  or  explanation,  be 
subject  to  criticism,  exceptions  to 
those  portions  will  not  be  available 
if  the  charge  as  a  whole  presents 
the  questions  fully  and  fairly  to 
the  jury  so  as  not  to  mislead  them. 

Id, 

8.  This  court  w^ill  not  reverse  on  the 
facts  a  judgment  of  affirmance  by 
the  General  Te^m  in  an  action  tried 
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hy  the  court  helow  unless  it  ap- 
pears from  the  case  that  there  is 
no  evidence  to  support  an  essen- 
tial finding  properly  excepted  to, 
or  that  there  is  a  refusal  duly  ex- 
cepted to,  to  find  an  essentiaf  fact 
established  by  uncontradicted  evi- 
dence. Flack  V.  Village  of  G^reen 
Island.  107 

•4.  It  9eems,  the  privilege  the  party, 
having  the  affirmative  of  the  issues 
in  an  action,  has  of  opening  and 
closing  the  case  on  trial,  is  founded 
upon  a  substantial  right,  the  denial 
of  which,  unless  it  be  made  to  ap- 
pear that  he  could  not  have  been 
mjured  therebv,  is  error.  L.  0. 
Nat,  Bank  v.  Judmn.  278 

• 

B.  Wliere,  in  an  action  against  a  cor- 
poration for  the  specihc  perform- 
ance of  a  contract  which  was  ultra 
■vires,  but  not  against  public  policy, 
the  validity  of  the  contract  was 
not  questioned  by  the  answer,  and 
it  appeared  that  performance  on 
the  part  of  the  plaintiff  was  ac- 
cepted by  the  corporation,  held, 
tliat  the  question  as  to  the  validity 
of  the  contract  could  not  be  raised 
upon  appeal.  Palmer  v.  C.  //. 
Cemetery,  429 

^.  While  facts  proved  in  an  action 
tried  bv  the  court  or  a  referee, 
although  not  found,  may  be  re- 
sorted to  for  the  purpose  of  sus- 
taining the  judgment,  this  may 
not  be  done  for  the  purpose  of  "a 
reversal.  Id. 

7.  An  order  of  General  Term  revers- 
ing a  judgment  entered  upon  the 
report  of  a  referee,  stated  that  the 
reversal  was  based  **  u^on  the  facts 
as  well  as  the  law."  [N  o  exception 
was  taken  to  the  findings;  there 
were  no  requests  to  find,  and  the 
case  did  not  show  that  it  contained 
all  the  evidence.  Ileld,  that  the 
General  Term  had  no  power  to 
review  the  facts  or  to  reverse  the 
judgment  upon  the  ground  of  error 
in  the  findings  of  fact;  that  the 
facts,  as  found  by  the  referee, 
must,  for  the  purpose  of  an  appeal, 
be  accepted  as  the  facts  of  the 
case.     Travis  v.  Trams.  449 

8.  It  seems  that  in  such  case  the  ap- 
pellate court  will  not  look  into  the 
evidence,  even  so  far  as  it  is  re- 


turned, for  facts  to  reverse  the 
judgment.  Id. 

9.  Certain  facts  which  were  found  as 
such  by  the  referee  in  the  body  of 
his  report,  were  alluded  to  in  the 
conclusions  of  law  in  order  to  make 
plain  the  application  of  the  lavr 
thereto;  there  were  no  exceptiCHis 
to  the  findings  of  fact,  but  there 
were  exceptions  to  the  conclusions 
of  law,  and  "to  each  and  every 
part  thereof."  Held,  that  the  ex- 
ceptions did  ^ot  operate  as  notice 
to  the  successful  party  that  the 
appellant  intended  to 'insist  that 
such  facts  had  no  evidence  to  sup- 
port them;  and  they  gave  the  Gen- 
eral Term  no  power  to  review  the 
facts.  Id, 

10.  Where  a  referee's  finding  of  facts 
are  inconsistent,  the  defeated  i>arty 
is  entitled,  on  appeal,  to  the  bene- 
fit of  the  finding  most  favorable  to 
him.     Kelly  v.  Ltggett.  633 

11.  Wliere,  upon  trial  by  jury,  a 
verdict  is  directed  by  the  court, 
after  each  party  has  moved  tliat 
the  jury  be  ordered  to  find  in  his 
favor,  and  neither  has  asked  that 

•  they  be  instructed  to  pass  upon 
any  question,  everv  fact  having 
the  support  of  sufficient  evidence 
will,  on  appeal,  be  presumed  to 
have  been  found  in  favor  of  the 
successful  part}';  and  this,  not- 
withstanding a*  statement  of  the 
trial  judge  that  he  will  hold  the 
facts  to  be  established  in  accord- 
ance with  the  theory  of  the  partv 
against  whom  the  verdict  was  di- 
rected.    Sutter  V.  Vanderreer.    652 

12.  In  an  action  brought  by  the 
members  of  a  firm  to  recover  for 
the  alleged  conversion  of  firm 
property  which  was  levied  upon 
and  sqld  by  defendant  under  an 
attachment  and  execution  against 
one  of  the  copartners,  the  case  was 
tried  upon  the  theory  that  it  plain- 
tiffs' firm  was  solvent  the  levy  was  | 
proper,  if  insolvent,  that  it  was 
without  authority,  and  the  action 
maintainable,  and  the  only  ques- 
ti(m  litigated  was  as  to  its  sol- 
vency.    Held,  that  the  question  as 

to  whether,  even  if  the  firm  was 
insolvent,  an  action  of  trover  was 
maintainable,  could  not  be  raised 
on  appeal  to  this  court.  Sterrett 
V.  Third  Nat.  Bank,  Buffalo.    659      ! 
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18.  Where  a  party  calls  upon  the 
trial  court  to  make  a  ruling  in  his 
favor,  he  must  specif  j-  with  reason- 
able clearness  the  pomt  that  he  de- 
sires considered  and  decided,  in 
order  to  predicate  error,  upon  an 
exception  to  a  ruling  against  him. 

Id. 
See  Exceptions. 

Wliencmta  of  General  Term  in 

equity  actUni  uill  not  be  allowed  to  ap- 
pellant vihomcceeds  in  t?iiscoyrt  vpon 
paint  to  which  attention  of  General 
Term  was  not  called. 

See  Gnswold  v.  3/.  E.  JR.  Co. 
(Mem.)  640 

ARREST. 

Notwithstanding  the  provision  of  the 
Code  of  Civil  Procfedure  (g  549), 
specifying  the  cases  in  which  an 
order  of  arrest  may  be  issued,  and 
what  is  necessary  for  plaintiflt  to 
prove  in  an  action  wherein  such 
an  order  has  been  issued  to  entitle 
him  to  recover  judgment,  the  de- 
fendant may  consent  in  writing  to 
the  entry  of  judgment  agamst 
him,  which  w^ill  authorize  an  exe- 
cution against  his  person,  and,  if 
entered  in  good  faith  and  without 
collusion.  It  will  be  sufficient  to 
sustain  a  recovery  against  sureties 
on  an  imdertaking  given,  as  pre- 
scribed by  said  Code  (§  575),  be- 
fore judgment,  to  procure  his  dis- 
charge from  arrest.  Steinbock  v. 
Evans.    ,  551 


ASSESSMENT  AND  TAXATION. 

1.  Plaintiffs  held  certain  certificates 
o|  sales,  issued  by  the  collector  of  , 
taxes  and  assessments  in  the  city  I 
of  Brooklyn,  on  sales  of  land  made  ! 
in  and  prior  to  1864,  for  unpaid  i 
taxes  and  assessments.     Each  cer- , 
tilicate  contained  a  statement  that  i 
the  purchaser  was  entitled,  after 
the  expiration  of  two  years  from 
its  date,  to  a  lease  of  the  premises 
sold,  unless  redeemed  or  tm  irregu- , 
larity  should  be  discovered  in  the  | 
proceedings  prior  to  the  sale,  in  i 
which  case  it  was  agreed  that  the  i 
purchase-price  should  be  refunded 
to  the  purchaser  or  assigns  upon 
surrender  of  the  certificate.     No  , 
redemptions  and  conveyances  in 
pursuance  of  the  certificates  were  I 


ever  made.  ^  Certain  of  the  cer- 
tificates plaintiffs  claimed  to  own 
as  assignees  of  the  purchasers. 
The  onhr  evidence  of  the  assign- 
ment of  three  of  the  certificates 
was  by  indorsement  of  tiie  pur- 
chaser's name  on  the  'certificate. 
No  notice  of  any  assignment  had 
been  filed  as  required  by  the  act 
of  1854  (§  26.  tit.  5,  chap.  384, 
Laws  of  1854),  which  provides 
that  "no  assignment  of  any  cer- 
tificate given  on  the  sale  of  lands 
for  any  taxes  or  assessments,  shall 
have  any  effect  until  notice  of  the 
same,  with  the  name  and  residence 
of  the  assignee,  shall  be  filed  in 
the  office  of  the  collector  of  taxes 
and  assessments  of  the  district  in 
which  said  lands  are  situated." 
In  December,  1882,  irregularities 
were  discovered  in  the  proceed- 
ings prior  to  the  sales,  which  ren- 
dered them  invalid.  In  July,  1883, 
plaintiffs  demanded  repayment  of 
the  purchase-moneys,  which  was 
refused.  In  an  action  to  recover 
the  same  brought  thereafter,  the 
court  below  held  that  the  action 
was  barred  by  the  Statute  of  Lim- 
itations. Hcldy  error;  that  the  con- 
tracts on  the  part  of  the  city 
embodied  in  the  certificates  con- 
tinued effectual  and  unperformed 
until  the  discovery  of  the  irregu- 
larities in  the  proceedings,  and 
plaintiffs'  right  to  the  repayment 
of  the  purchase-moneys  tlien  arose. 
White  V.  City  of  Brooklyn.  53 

2.  Also  held,  that  plaintiffs  were 
not  entitled  to  recover  interest 
prior  to  the  time  demand  of  pay- 
ment was  made,  nor  to  recover 
anything  by  way  of  indemnity  for 
costs  incurred  by  them  in  defend- 
ing an  action  in  which  was  in- 
volved the  validity  of  the  certifi- 
cates as  liens.  Id. 

3.  Also  held,  that  while  the  defend- 
ant might,  for  tlie  purpose  of  per- 
formance of  the  contracts  con- 
tained in  the  certificates,  have 
treated  tlie  purcliasers  as  the 
parties  entitled  to  the  benefit  of 
them  until  notice  was  filed,  the 
provision  was  no  defense  in  this 
action,  as  an  assignment  of  the 
certificates  would  be  in  practical 
effect  an  assignment  of  the  claims 
against  the  city  for  reimburse- 
ment;   but    that    the    certificates 
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were  not  negotiable  instruments 
transferable  simply  by  indorse- 
ment; and  that  the  indorsements 
aJone  were  insufficient  evidence  to 
establish  title  in  plaintiffs  to  the 
three  certificates.  Id. 

4.  Under  the  provision  of  the  charter 
of  the  city  of  Rochester  (§  170, 
chap.  14,  Laws  of  1880),  directing 
that  so  much  of  the  expense  of 
a  local  improvement  as  the  com- 
mon council  shall  determine 
should  be  paid  by  a  local  assess- 
ment, be  •'  assessed  on  all  the  lots 
and  parcels  of  land  to  be  bene- 
fited thereby,  in  proportion  to  the 
benefit  each  will  derive  there- 
from," and  authorizing  that  body 
to  designate  the  portion  of  the 
city  it  shall  deem  benefited,  thci 
commissioners  of  assessment  are 
bound  to  assume  that  every  sepa- 
rate piece  of  real  estate  within 
the  designated  territory  derives 
some  benefit  and  to  assess  the 
same  in  proportion  to  such  bene- 
fit; they  have  no  authority  to 
modify  the  determination  oi  the 
common  council.  Ellwood  v.  City 
of  Bochester,  229 

5.  In  an  action  to  set  aside  an  assess- 
ment upon  plaintiff's  lot  in  said 
city  for  a  local  improvement,  it 
appeared  that  the  common  coun- 
cil, by  the  ordinance  directing  the 
assessment,  designated  the  portion 
of  the  city  it  deemed  would  be 
benefited,  commanded  the  com- 
missioners of  assessment  to  make 
the  assessment  upon  all  the  lots 
and  parcels  of  land  and  houses 
within  that  portion  "in  propor- 
tion, as  nearly  as  may  be,  to  the 
advantage  which  each  shall  be 
deemed  to  acquire  by  the  making 
of  said  improvement?'  The  com- 
missioners divided  the  designated 
territory  into  two  districts,  one  of 
which  they  decided  would  receive 
a  special,  and  the  other  only  a 
general  benefit  from  the  improve- 
ment, and  in  assessing  the  latter 
they  adopted  a  totally  different 
rule  from  that  adopted  in  assessing 
the  former.  Plaintiff's  lot  was  in 
the  sub-district  which  they  decided 
to  be  specially  benefited.  Ueld, 
that  the  assessment  was  void,  as 
the  effect  of  the  action  of  the 
commissioners  was  to  contract  the 
area  of  special  benefit  as  determ- 


ined by  the  common  council,  and 
so  was  illegal;  and  that,  as  pre- 
sumptively the  assessment  upon 
plaintiff's  lot  was  increased  by 
such  unauthorized  action,  he  was 
entitled  to  maintain  the   action. 

Id. 

6.  A  voluntary  payment  of  an  as- 
sesment,  made  under  a  mistake 
of  law,  but  with  full  knowledge 
of  the  facts  and  not  induced  by 
any  fraud  or  improper  conduct 
on"  the  part  of  the  payee,  cannot 
be  recalled.  Vanderberk  v.  Cit^f 
of  Bochestcr.  285 

7.  In  an  action  to  recover  back  the 
amount  of  an  assessment  upon 
land  belonging  to  plaintiff's  hus- 
band, paid  by  plaintiff  to  defend- 
ant's treasurer,  on  the  ground  of 
a  subsequent  abandonment  of  the 
improvement  for  the  expense  of 
which  the  assessment  was  made, 
it  appeared  that  the  assessment 
was  made  before  the  death  of 
plaintiff's  husband,  who  died   in- 

•  testate,  and  was  valid  when 
made;  also,  that  the  decedent's 
personal  estate  was  inadequate  to 
pay.  Plaintiff  had  taken  no  steps 
looking  to  a  sale  of  said  land. 
Upon  receipt  of  a  notice  that  in- 
terest would  be  charged  after  a 
given  date,  she  paid  the  amount 
of  the  assessment.  Htld,  that  she 
was  not  entitled  to  recover  back 
the  sum  paid;  that  the  assess- 
ment having  been  made  before 
the  intestate's  death,  it  was  pay- 
able out  of  his  personal  estate 
next  after  "debts  entitled  to  a 
preference,  under  the  laws  of  the 
United  States"  (2  R.  S.  87,  §  27); 
that  plaintiff  was  under  no  ]#gal 
obligation  to  pay,  as  her  only  in- 
terest in  the  land  was  that  of 
dower,  and  that  interest  was  not 
in  jeop?.;dy,  and  so,  the  payment 
was  voluntary.  '     Id. 

8.  The  act  of  1883  (Chap.  114,  Laws 
of  1883),  which  provides  for  the 
settlement  and  collection  of  arrear- 
ageS  of  unpaid  taxes  in  the  city  of 
Brooklyn,  does  not  provide  for 
any  ai)portionment  violative  of 
any  constitutional  right,  as  its  ob- 
ject was  not  to  make  original 
assessments,  but  to  provide  for 
the  adjustment  of  those  pre- 
viously made  or  attempted  to  be 
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made,  and  under  it  the  board  of 
assessors  could  levy  no  new  taxes, 
but  simply  adjust,  upon  a  fair 
basis,  those  already  made.  Lamb 
V.  Connolly.  531 

9.  It  was  within  the  legislative 
authorit\^  to  confer  this  power 
upon  s&id  board,  and  the  power 
and  manner  of  its  exeitjise  are 
effectually  conferred  by  the  act. 

Id. 

10.  While  a  notice  to  property  own- 
ers of  the  adjustments  made  was 
necessary,  the  kind  of  notice  and 
the  mode  of  giving  it  were  matters 
of  legislative  discretion,  and  a 
sufficient  notice  is  prescribed  in 
the  act.  Id. 

11.  In  an  action  of  ejectment 
brought  by  a  purchaser  of  a  lot 
sold  for  non-payment  of  taxes, 
etc.,  as  adjusted  under  stiid  act,  it 
appeared  that  there  was  in  arrear 
cliarges  for  water-iates  amounting 
to  about  i>20.  It  was  claimed  by 
plaintiff  that  the  water-rates  were 
invalid  as  liens  upon  the  land,  for 
the  reason  that  plaintiff's  lot  was 
vacant,  and  that  the  provision  of 
tlie  statute  providing  for  such 
liens  upon  vacant  lots  (§  24,  chap. 
;}98,  Laws  of  1859)  was  void.  It 
appeared  also  that  the  amount  in 
arrear  was  reduced  by  the  board 
more  than  the  amount  of  the 
water-rat^s.  Held,  that  the  ques- 
tion raised  was  not  available  to 
defendant;  that  in  view  of  the 
presumption  given  by  the  statute 
that  the  purchaser  took  a  good 
title  by  his  deed,  it  could  not  be 
assumed  without  evidence  to  that 
effect  that  the  reduced  sum  em- 
braced any  amount  of  water-rates. 

Id. 

12.  The  payment  of  a  municipal 
assessment  for  a  local  improve- 
ment which  is  invalid  by  reason  of 
defects  in  the  proceedings  of  the 
common  coimcil  on  which  it  was 
based,  appearing  by  the  records 
that  body  is  required  by  law  to 
keep,  is  a  mistake  of  law,  and  an 
action  cannot  be  maintained  to 
recover  back  the  amount  paid. 
PookyY.  City  of  Buffalo.  592 

13.  It  seemfi,  that  when  the  facts 
which  render  an  assessment,  ap- 


parently a  lien  upon  land,  in- 
valid for  want  of  jurisdiction  to 
make  it.  are  rf*  horn  the  record, 
the  pei-son  paying  it  will  be 
deemed  to  have  done  so  involun- 
tarily  and  may  recover  back  the 
amount  paid  without  first  vacat- 
ing the  assessment.  Id, 

14.  It  seems  also,  that  when  payment 
of  an  assessment  is  produced  by 
coercion  of  law  or  unlawful  ex- 
action, under  process  for  its  col- 
lection, valid  on  its  face,  it  is  not 
a  voluntarv  payment  and  may  be 
recovered  back."  Id, 

15.  Under  the  provisions  of  the 
charter  of  the  cit v  of  Buffalo  (§  14, 
tit.  6.  chap.  519,  Laws  of  1870)  to 
enable  persons  interested  to  file 
objections  to  an  assessment  for  a 
local  improvement,  the  city  clerk 
is  required  when  the  assessment- 
roll  is  delivered  to  him  to  publish 
a  notice  in  five  successsi ve  numbers 
of  the  official  paper,  that  the  roll 
is  in  his  office  and  that  objections 
m^iy  be  filed  with  him  within  ten 
days  from  the  first  publication  of 
the  notice.  A  notice  in  pursuance 
of  a  resolution  ordering  the  assess- 
ment was  published  in  five  succes- 
sive numbers,  the  first  publication 
being  on  the  same  day  the  resolu- 
tion was  approved  by  the  mayor, 
b ut  before  ft  was  ap pro ved .  Held, 
that  the  publication  was  valid; 
that  the  general  rule  that  fractions 
of  a  day  will  not  be  regarded  in 
law,  except  for  the  purpose  of 
preventing  injustice  was  appli- 
cable. Id, 


ASSIGNMENT. 

1.  It  seems  a  special  guaranty  is 
limited  to  tlie  person  to whomit  is 
addressed  and  may  not  be  assigned 
until  a  right  of  action  has  arisen 
thereon.      Ererson  v.  Gefe.        290 

2.  In  an  action  upon  a  promissory 
note  it  appeared  that  the  note  was 
indorsed  payable  to  J.  C.  &  Co., 
"or  onler  "  and  delivered  to  that 
firm,  havint?  attached  to  it  a  guar- 
antv,  signed  by  defendants,  which 
recited  that,  for  value  received 
from  J.  C.  «k  Co.,  they  guaranteed 
to  said  firm  payment  of  the  note. 
Subsequently,  and  before  maturity 
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J.  C.  &  Co.  indorsed  and  trans- 
ferred the  note  to  plaintiff  ' '  with- 
out recourse,"  and  at  the  same 
time  executed  and  delivered  an 
assignment  thereof,  with  the  guar- 
anty attached.  Held,  that  the 
guaranty  was  general,  not  special 
and  personal  to  J.  C.  «fc  Co.,  and 
so,  was  assignable;  and  that  plain- 
tiff could  maintain  an  action 
thereon.  Id, 

B.  Prior  to  the  enabling  act  of  1879 
(Chap.  248,  Laws  of  1879),  a  mar- 
ried woman  who  had  a  child  or 
any  issue  of  a  child  living,  had  no 
power  to  assign  a  policy  of  insur- 
ance issued  pursuant  to  the  act  of 
1840  (Chap.  80,  Laws  of  1840), 
upon  the  life  of  her  husband,  for 
her  benefit,  during  the  life  of  her 
husband.  The  act  of  1878  (Chap. 
821,  Laws  of  1873)  simply  author- 
ized an  assignment  of  such  a  policy 
where  the  beneficiary  had  no  child 
or  issue  of  any  child  living. 
Bnck  V.  Campbell.  387 

4.  The  beneficiary  is  not  estopped 
from  contesting  the  validity  of 
such  an  assignment  by  the  fact 
that  it  contains  a  covenant  to  the 
effect  that  it  is  valid  and  sufficient, 
and  that  whenever  required  the 
assignor  will,  in  order  to  carry 
out  the  design  of  the  instrument, 
do  any  act  necessary  for  that  pur- 
pose. Id. 

5.  Such  an  assignment  was  not  vali- 
dated by  the  removal  of  the  dis- 
ability by  the  said  act  of  1879.  Id. 

6.  The  wife's  right  to  avoid  such  an 
assignment,  in  the  absence  of  any 
act,  order  or  action,  after  the  dis- 
ability was  removed,  recognizing 
its  validity,  is  not  barred  by  delay 
in  seeking  to  reclaim  the  policy  for 
a  period  within  that  prescriberl  by 
the  Statute  of  Limitations,  nor  will 
mere  delay  short  of  that  period 
suffice  to  validate  the  assignment. 

Id. 

7.  The  general  enabling  acts  in  rela- 
tion to  married  women  and  their 
separate  property,  have  no  refer- 
ence or  applicability  to  such  a 
policy,  and  only  in  those  cases 
and  to  the  precise  extent  which 
the  statutes  have  authorized,  can 
the  beneficiary  assign  it.  Id, 


8.  The  fact  that  such  a  policy  was 
issued  by  a  corporation  created 
under  the  laws  of  another  state, 
does  not  affect  its  assignability,  in 
the  absence  of  evidence  that  under 
the  laws  of  such  other  state  it 's 
assignable.  Id. 

9.  It  seeiTUt,  that  in  an  action  brought 
by  a  married  woman  to  compel  the 
reassignment  of  such  policy,  in 
case  it  appears  that  defendant  has 
paid  any  premiimis  thereon,  the  re- 
payment thereof  should  be  made  a 
condition  of  granting  the  relief. 

Id. 

10.  The  rule  that  a  corporation, 
acting  in  good  faith  and  without 
notice  of  the  rights  of  others,  may 
treat  registered  shareholders  as  the 
actual  owners  of  the  shares  stand- 
ing in  their  names,  applies  only 
to  such  transactions  as  are  within 
the  express  or  implied  powers  con- 
ferred upon  the  company  or  its 
shareholder*  collectively,  and  an 
assignee  of  shares  having  posses- 
sion of  a  certificate,  although 
holding  under  an  unregistered 
transfer,  is  not  bound  by  a  con- 
tract between  the  registered  share- 
holder and  the  corporation,  which 
is  not  within  such  powers.  Camp- 
tnll  V.  Am,  Zylonite  Co.  455 

11.  Where  therefore,  after  an  as- 
signment of  a  certificate  of  shares, 
wYiich  assignment  was  not  regis- 
tered, all  of  the  other  shareholders, 
together  with  the  assignor  and 
the  corporation,  entered  into  an 
agreement,  giving  certain  of  the 
shares,  which  were  surrendered  by 
the  shareholders  to  be  sold  to  pay 
the  debts  of  the  corporation, 
priority  in  dividends  over  the 
other  shares,  and  for  the  shares 
retained,  new  certificates  were 
issued,  by  their  terms  made  sub- 
ject to  the  agreement  and  to  a 
first  lien  on  net  profits  thereby 
given  to  the  surrendered  shares, 
heUU  that  the  agreement  was  not 
binding  upon  the  assignee:  and 
that  he  was  entitled,  on  surrender 
of  the  assigne<i  certificate  to  an 
unconditional  certificate  for  the 
number  of  shares  specified  in  the 
certificate  assigned.  /rf. 

12.  An  assignment  by  a  sheriff  of 
such  fees  as  he  may  become  en- 
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titled  to  receive  from  the  state  or 
county  for  official  services  there- 
after rendered  is  contrary  to  pub- 
lic policy,  and  void.  Bowtry  ^'at. 
Bank  v.  WiUon,  478 

When  indtyr^ement  hy  jnirchaser 

of  certificate  of  tax  sale  not  sufficient 
ecidence  of  amffnment. 

See  White  v.  City  of  Brooklyn.    53 


AWARD. 

As  to  the  parlies  entitled  to  an 

award  for  lands  taken  by  tlie  state 
under  tfie  rigJit  of  eminent  domain. 

See  Welch  v.  /.  db  T,  Nat.  Bank.  177 


BxVILMENT. 

Plaintiff  was  the  owner  of  certain 
shares  of  the  stock  of  a  corpora- 
tion. An  agreement  was  entered 
into  bv  all  the  other  stockholders, 
one  of  whom  was  W.,  who  repre- 
sented himself  to  be  tha  owner  of 
plaintiff's  stock,  and  included  it  in 
the  amount  for  which  he  signed. 
By  the  agreement,  the  stockholders 
contracted  to  sell  their  stock  to  a 
new  company  which  had  been 
organized;  they  to  accept  in  pflv- 
ment  therefor  the  stock  and  bonds 
of  the  new  company,  which  were 
to  be  deposited  m  escrow  with  de- 
fendant, the  A.  L.  «fc  T.  Co.,  for 
one  year;  it  agreeing  to  receive 
and  hold  the  sjime  in  trust  and  to 
is.sue  a  certificate  to  each  of  said 
st<x?kholders  to  the  effect  that 
the  person  named  therein  was 
owner  of  the  number  of  bonds  and 
of  shares  of  stock  specified,  the 
same  to  be  delivered  at  the  end  of 
tlie  year  to  the  stockholder,  or  his 
order,  at  the  option  of  the  holder, 
on  surrender  of  his  certificate.  The 
agreement,  by  its  terms,  was  only 
to  be  binding  when  signed  by  all 
the  owners  of  the  stock  of  the  old 
company.  Upcm  representation 
of  the  secretary  of  the  old  com- 
pany That  W*.  was  owner  of 
the  bonds  and  stock  of  the  new 
company,  issued  under  the  agree- 
ment for  plaintiff's  stock,  and  was 
entitled  to  receive  the  certificate, 
the  defendant  issued  its  certificate 
therefor  in  the  name  of  W.,  and 
delivered  it  to  said  secertary,  who 
delivered  it  to  W. ;  the  latter  was 


not  a  resident  of  the  state.  In  an- 
action  brought  to  compel  the  A.. 
L.  &  T.  Co.  to  deliver  to  plaintiff": 
the  bonds  and  stock  deposited  with 
it  to  pay  for  his  stock,  Jteld,  that 
a  judgment  absolutely  directing- 
such  a  surrender  was  error;  that 
said  defendant,  being  a  mere  de- 
positary, and  having,  m  good  faith ^ 
issued  the  certificates  as  directed,  it. 
was  entitled  to  be  fully  protected; 
that,  although  W.  was  made  a, 
party  to  the  action,  and  there  had 
been  no  transfer  of  the  certificate- 
up  to  the  end  of  the  year,  yet,  a» 
he  was  out  of  the  jurisdiction,  and 
so  the  court  was  powerless  to  com- 
pel the  surrender  of  the  certificate 
so  issued  to  him,  and,  as  he  could 
transfer  it  under  circumstances  by 
whidi  plaintiff  would  be  estopped 
from  questioning  the  title  of  an 
innocent  purchaser  for  value,  the 
judgment  did  not  protect  the  de- 
fendant company;  that  as,  by  tlie 
agreement,  it  was  not  to  be  bind- 
ing until  all  the  stockholders  had 
signed,  plaintiff  was  not  preju- 
diced therebv,  or  his  stock  or  rights, 
affected  or  impaired,  and  he  had 
no  interest  in  the  new  company  or 
right  to  any  of  its  stock  or  bonds, 
unless  he  ckme  in  and  made  him- 
self a  party  to  the  contract,  which 
could  only  be  done  by  ratifying^ 
the  acts  of  W.,  as  his  agent  ejx 
malefirio,  in  which  case,  as  W.  had 
received  the  evidences  of  title,  he 
had  it  in  his  power  to  transfer 
to  a  Ix/na  fide  -purchaser  for  value». 
and,  as  against  such  a  purchaser^ 
plaintiff  would  be  estopped  from 
claiming  the  certificate,  or  the 
stock  and  bonds  represented  by  it; 
but  held,  that  as  it  could  not  be  as- 
sumed that  W.,  although  a  non- 
resident, would  disobey  the  man- 
date of  the  court,  the  judgment 
should  be  modified  so  as  to  direct 
W.  to  deliver  to  the  A.  L.  &  T. 
Co.  its  certificates  for  stock  and 
Ixmds  equal  to  tlie  amount  plain- 
tiff was  entitled  to,  and,  upon 
such  surrender,  that  said  company 
deliver  to  plaintiff  the  bonds  and 
st(x*k  certificates.  Bean  v.  Am. 
L.  d:  T.  Co.  62a 


BAXTvS  AXT)  BANKING. 

.  A  draft   for   $17  drawn  by 
plaintiff  upon,  the  M.  Bank, 


the- 
ite. 
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correspondent  in  New  York  city, 
was  raised  to  $8,462.40,  and  de- 
posited by  the  payee  witli  defend- 
ant, it  giving  credit  for  the  full 
amount;  this  amount  was  paid  by 
the  M.  Bank  on  presentation  of 
the  draft,  and  charged  to  plain- 
tiff. On  discovery  of  the  fraud, 
defendant  wrote  to  plaintiff  stating 
that  if  the  latter  would  procure 
the  draft,  and  send  it  with  an 
affidavit  of  correct  amount,  and 
not  make  the  matter  public,  it 
would  remit  difference.  Plaintiff 
procured  the  draft  and  sent  it  to 
-defendant  with  the  affidavit,  as  re- 
quested; the  latter  not  having  re- 
mitted as  agreed,  plaintiff  wrote 
.-stating  that  if  not  immediately 
placed  in  funds  as  promised,  it 
would  refuse  credit  to  the  M.  Bank, 
And  thereafter  sent  this  telegram: 
**  Remit  difference  in  draft  or  re- 
turn it  with  affidavit  by  express 
^  to-day, "  and  on  the  same  "day  plain  - 
tiff  notified  the  M.  Bank'that  it 
would  not  recognize  payment  of 
draft  for  more  than  the  original 
amount.  Defendant  returned  the 
papers  as  requested.  Subsequently 
by  arrangement  betv/een  the  de- 
fendant and  the  M.  Bank,  to  which 
plaintiff  was  not  a  party,  that  bank 
credited  plaintiff  with  12.533.90. 
In  an  action  to  recover  the  bal- 
ance, h4^M,  that  plaintiff's  accept- 
ance and  compliance  with  defend- 
ant's proposition,  obligated  the 
latter  to  pay  the  face  of  the  clieck, 
jis  raised,  less  the  sum  for  which 
it  was  originally  drawn,  but  that 
the  subsequent  transactions  were 
in  legal  effect  a  rescission  of  such 
contract;  that  the  action  could 
not  be  maintained  as  one  for  money 
Jiad  and  re<'eived,  as  it  was  not  the 
money  of  plaintiff,  but  that  of  the 
M.  Sank,  which  defendant  ob- 
tained, and  this,  that  bank  could 
not  have  recovered  of  plaintiff, 
but  only  from  defendant.  j\7j?/. 
Bank,  of  Commerce  v.  Mfn.  <£•  7>/f. 
Bank,  *  367 

S.  Also  held,  that  the  fact  the'  M. 
Bank  charged  the  balance  in  its 
account  with  plaintiff  did  not  af- 
fect the  legal  status  of  the  parties. 

Id, 

S.  D.,  at  the  request  of  plaintiffs, 
and  for  their  accommodation,  de- 
livered to  them  his  check,  payable  l 


to  their  order,  drawn  upon  defend- 
ant, the  T.  N.  Bank,  with  knowl- 
edge on  their  part  that  he  had  no 
funds  to  meet  it,  and  wi^h  the 
understanding  that  they  would 
furnish  the  means.  Plaintiffs  upon 
the  next  day,  drew  their  check 
upon  the  H.  X.  Bank  for  the 
amount  of  the  former  check,  pay- 
able to  the  order  of  one  of  them 
who,  upon  deposit  of  D.'s  check 
to  their  credit,  procured  it  to  be 
certified  by  the  drawee,  and  sent 
it  by  a  messenger  to  be  deposited 
to  the  credit  of  D.  in  the  T.  X. 
Bank.  The  messenger  delivereii 
the  check  to  the  teller  with  direc- 
tions to  apply  it  to  the  pavment 
of  D/s  check.  The  T.  N.'Bank 
sought  to  apply  sufficient  of  the 
amount  so  placed  to  D.'s  credit  in 
payment  of  a  balance  due  from 
him.  In  an  action  to  determine 
the  right  of  said  bank  to  make 
such  application  wherein  the  above 
facts  were  proved,  held,  the  evi- 
dence justified  a  finding  that  the 
deposit  was  specifically  made  to 
supply  a  fund  to  pay  D.'s  check. 
and  that  the  bank  had  knowledge 
of  this  and  notice  to  so  applv  it; 
that  as  between  plaintiffs  and  I). 
the  latter  had  no  ri^ht  to  divert 
the  fund,  and  defendant  must  be 
deemed  to  have  received  it  subject 
to  the  special  purpose  or  trust  for 
which  it  was  notified  the  deposit 
was  made.  Straus  v.  Tradem&rt^s 
Nat,  Bank,  37« 

4.  Also  held,  the  fact  that  the  deposit 
slip  simply  stated  the  deposit  was 
to  be  made  to  the  credit  of  D, 
without  any  reference  to  the  pur- 
pose was  simply  a  circumstance 
bearing  upon  tiie  question  as  to 
notice.  Id. 

5.  Also  held,  that  the  tria\  court 
properly  rejected  testimony  of  de- 
fendant's president  as  to  tlie  time 
when  he  first  heard  of  plaintiffs' 
elaim  that  notice  was  given,     /rf. 

Ste  Savings  Bakks. 


BAXKRUPTGY. 

1.  A  promissory  note  given  by  a 
debtor,  after  he  has  been  adjudi- 
cated a  bankrupt  and  before  his 
discharge,  for  a  debt  which  existed 
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prior  to  the  dat€  of  filing  his  peti- 
tion, is  not  released  by  his  dis- 
charge in  bankruptcy.  Jersey  City 
//w.  Co.  V.  Arclur.  376 

S.  The  including  of  such  a  note  in 
an  amended  schedule  of  indebted- 
ness has  no  effect  on  the  rights  of 
the  parties,  as  only  debts  existing 
on  the  day  the  petition  was  filed 
are  discharged.  (U.  S.  R.  S. 
§  6115.)  Id. 

5.  Conversion  is  not  a  "fraud" 
within  the  meaning  of  that  word 
as  used  in  provision  of  the  Bank- 
rupt Act  (U.  8.  R.  S.  ^  5117)  whicji 
provides  that  "no  debt  created  by 
fraud  or  embezzlement  of  the 
bankrupt  or  by  his  defalcation  as 
a  public  officer,  or  while  acting  in  a 
fiauciary  character,  shall  be  dis- 
charged under  this  act."  La\c- 
retice  v.  Harrington,  •  408 

4.  The  fraud  intended  by  the  law  is 
a  positive  fraud,  or  fraud  in  fact, 
as  distinguished  from  constructive 
fraud,  founded  upon  some  breach 
of  duty.  Id. 

6.  The  expression  "fiduciary  char- 
acter," as  used  in  said  provision, 
refers  to  cases  of  technical  trust, 
actually  and  expressly  constituted, 
and  does  not  include  those  which 
the  law  implies  from  the  contract 
of  the  parties.  Id. 

6.  A  promise,  by  which  a  debt  dis- 
charged in  bankruptcy  is  renewe<l, 
must  be  express  ana  distinct;  it 
cannot  be  implied  or  inferred;  and 
so,  partial  payments  will  not  re- 
-vive  the  debt  in  this  respect.    Id. 

7.  The  rule  in  this  respect  is  diflforent 
from  that  applied  to  the  defense 
of  the  Statute  of  Limitations.    Id. 

5.  In  an  action  to  recover  for  moneys 
expended  for  the  us<^  of  a  firm,  of 
which  defendant  is  the  survivor,  it 
appeared  that  plaintiffs  loaned  to 
defendant's  firm  their  promissory 
notes.  Subsequently  said  firm  filed 
a  petition  in  bankruptcy,  were  ad- 
judged bankrupts,  and  were  dis- 
charged. Two  of  the  notes  were 
thereafter  renewed  by  new  notes, 
inade  by  plaintiffs,  to  the  order  of 
■defendant's  firm,  and  by  them  in- 
dorsed and   passed   to "  the  bank 
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holding  the  original  notes,  and 
some  payments  were  made  to 
plaintiffs  by  defendant's  firm  upon 
the  account.  Held,  that  a  new 
promise  was  to  be  implied,  from 
the  indorsement  of  the  renewal 
notes,  to  pay  so  much  of  the  debt, 
but  not  to  pay  the  balance  repre- 
sented by  the  other  notes;  also, 
that  the  payment  on  account  was 
not  sufficient  to  authorize  a  finding 
of  a  promise  to  pay  the  residue  of 
the  debt.  Id, 

9.  After  the  discharge  in  bankruptcy, 
defendant  wrote  to  plaintiffs,  let- 
ters containing  these  statements: 
"we  do  not  calculate  you  will 
suffer  any  loss  by  us;"  "we  will 
do  the  best  we  can  and  all  that  is 
in  our  power  to  save  you  harm- 
less." held,  that  these  statements 
did  not  indicate  an  intention  to 
pay  at  all  events.  Id. 

10.  Plaintiffs  delivered  to  defendant's 
firm  their  promissory  note  to  pro- 
cure it  to  be  discounted,  and  send 
to  them  the  proceeds;  said  firm  re- 
ceived and  appropriated  the  pro- 
ceeds to  their  own  use.  Two' of 
the  notes  loaned,  as  above  stated, 
were  loaned  to  take  up  the  note  so 
appropriated.  Held,  the  fact  that 
said  notes  had  their  origin  in  the 
conversion  of  the  proceeds  of  the 
fo/mer  note  did  not  take  them  out 
of  the  operation  of  the  discharge 
in  bankruptcy.  Id, 

11.  The  renewal  notes  matured  in 
1878,  and  were  then  paid  by  plain- 
tiffs. In  1883  and  1884  work  was 
done  by  defendant's  firm  for  plain- 
tiffs, under  an  agreement  that  one- 
half  of  tlie  amount  sliould  be 
credited  upon  the  old  accounts, 
and  credits  were  accordingly 
given.  ILld,  that  such  credits 
mi^ht  be  considered  as  payments, 
which  would  take  the  case  out  of 
the  operation  of  the  Statute  of 
Limitations.  Id, 


BILLS,  NOTES  AXD  CHECKS. 

1.  A  draft  for  i>17  drawn  by  the 
plaintiff  upon  the  ^I.  Bank,  its 
correspondent  in  New  York  city, 
was  raised  to  $3,462.40,  and  de- 
posited by  the  payee  with  defend- 
ant, it  giving  credit  for  the  full 
amount;    this  amount  was  paid 
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bv  the  M.  Bank  on  presentation 
of  the  draft,  and  charged  to  plain- 
tiff. On  discovery  of  the  fraud, 
defendant  wrote  to  plaintiff  stat- 
ing that  if  the  latter  would  pro- 
cure the  draft,  and  send  it  with  an 
affidavit  of  correct  amount,  and 
not  make  the  matter  public,  it 
would  remit  difference.     Plaintiff 

Procured  the  draft  and  sent  it  to 
efendant  with  the  affidavit  as  re- 
quested; the  latter  not  having  re- 
mitted as  agreed,  plaintiff  wrote 
stating  that  if  not  immediately 
placed  in  funds  as  promised,  it 
would  refuse  credit  to  the  M. 
Bank,  and  thereafter  sent  this 
telegram:  ''Remit  difference  in 
draft  or  return  it  with  affidavit  by 
express  to-day,"  and  on  the  same 
day  plaintiff  notified  the  M.  Bank, 
that  it  would  not  recognize  pay- 
ment of  draft  for  more  than  the 
original  amount.  Defendant  re- 
turned the  papers  as  requested. 
Subsequently  by  arrangement  be- 
tween the  aefendant  and  the  M. 
Bank,  to  which  plaintiff  was  not 
a  party,  that  bank  credited  plain- 
tiff w4th  $2,538.90.  In  an  action 
to  recover  the  balance,  held,  that 
plaintiff's  acceptance  and  compli- 
ance with  defendant's  proposition, 
obligated  the  latter  to  pay  the  face 
of  the  check,  as  raised,  less  the 
sum  for  which  it  w^as  originally 
drawn;  but  that  the  subsequent 
transactions  were  in  legal  effect  a 
rescission  of  such  contract;  that 
the  action  could  not  be  maintained 
as  one  for  money  had  and  received, 
as  it  was  not  the  monev  of  plain- 
tiff, but  that  of  the  *M.  Bank, 
which  defendant  obtained,  and 
this,  that  bank  could  not  have  re- 
covered of  plaintiff,  but  only  from 
defendant.  Nat.  Bank  of  Com- 
nurce  v.  Mfrs.  <fe  Trs.  Bank.      367 

2.  Also  Md,  that  the  fact  the  >r. 
Bank  charged  the  balance  in  its ' 
account    with    plaintiff    did    not 
affect    the    legal    status    of    the 
Darties.  Id. 

3.  A  promissory  note  given  by  a 
debtor,  after  he  has  been  adjudi- 
cated a  bankrupt  and  before  his 
discharge,  for  a  debt  which  ex- 
isted prior  to  the  date  of  tiling  his 
petition,  is  not  released  by  his  dis- 
charge in  bankruptcy.  J(  mt/  Citif 
Ins.  Co.  V.  Arclur.     "  376 


4.  The  including  of  such  a  note  is 
an  amended  schedule  of  indebted- 
ness has  no  effect  on  the  rights  of 
the  parties,  as  only  debts  existing 
on  the  day  the  petition  was  filed 
are  discharged.  (U.  S.  R.  S. 
§  5115.)  Id. 

5.  D.,  at  the  request  of  plaintiffs, 
and  for  their  accommodation,  de- 
livered to  them  his  check,  payable 
to  their  order,  drawn  upon  defend- 
ant, the  T.  N.  Bank,  with  knowl- 
edge on  their  part  that  he  had  no 
funds  to  meet  it,  and  with  the 
understanding  that  they  woukl 
furnish  the  means.  Plaintiffs 
upon  the  next  day,  drew  their 
check  upon  the  ri.  X.  Bank  for 
the  amount  of  the  former  check 
payable  to  the  order  of  one  of  them 
who,  upon  deposit  of  D.'s  check 
to  their  credit,  procured  it  to  be 
certified  by  the  drawee,  and  sent 
it  by  a  messenger  to  be  deposited 
to  the  credit  of  D  in  the  T.  >'. 
Bank.  The  messenger  delivered 
the  check  to  the  teller  with  direc- 
tions to  apply  it  to  the  payment 
of  D.'s  check.  The  T.  N/Bank 
sought  to  apply  sufficient  of  the 
amount  so  placed  to  D.'s  credit  in 
payment  of  a  balance  due  from 
him.  In  an  action  to  determine 
the  right  of  said  bank  to  make 
such  application  wherein  the  above 
facts  were  proved,  heldy  the  evi- 
dence justified  a  finding  that  the 
deposit  was  specifically  made  to 
supply  a  fund  to  pay  D.'s  check, 
and  that  the  bank  had  kuowled^ 
of  this  and  notice  to  so  apply  it; 
that  as  between  plaintiffs  and  D. 
the  latter  had  no  right  to  divert 
the  fund,  and  defendant  must  be 
deemed  to  have  received  it  sul>- 
ject  to  the  special  purpose  or  trust 
for  which  it  was  notified  the  de- 
posit was  made.  Straus  v.  Tntdr^- 
ni^n*8  JS'at.  B(tnk.  379 

6.  Defendants,  in  their  firm  name, 
made  two  promissory  notes  which 
they  delivered  to  F.,  a  note  broker, 
for  sale  at  a  rate  not  exceeding  six 
per  cent  per  annum.  F.  sold  them 
to  S.  at  a  discount  of  ten  per  cent, 
and  shortly  after  failed,  owing  de- 
fendants the  whole  amount  of  the 
proceeds.  In  an  action  upon  the 
notes,  wherein  plaintiff  claimed 
to  be  a  bona  fide  purchaser,  hdd, 
that  the  transaction  with  S.  was  a 


INDEX. 


685 


loan  by  him  to  defendants,  obtained 
through  the  agency  of  F. ,  and  more 
than  the  legal  rate  of  interest  hav- 
ing been  charged  the  loan  was 
usurious,  the  notes  void,  and  so, 
plaintiff  could  not  maintain  the 
action.     Claflin  v.  Boorum,      885 

7.  It  appeared  that  F.,  before  his 
failure,  in  order  to  keep  up  his 
credit,  frequently  credited  to  his 
employers,  and,  among  others,  to 
defendants,  the  proceeds  of  notes 
delivered  to  him  for  sale,  as  if  sold 
at  or  under  the  legal  rate,  when  in 
fact  he  had  sold  them  at  a  usurious 
rate,  paving  the  difference  him- 
self. Jfeld,  that  the  notes  being 
void  in  their  inception,  no  subse- 
quent transaction  could  make  them 
valid;  and,  therefore,  even  if  F. 
bad  subsequently  paid  to  defend- 
ants the  excess  of  interest  from  his 
own  funds,  this  would  not  have 
validated  the  notes.  Id. 


BOARD  OF  SUPERVISORS. 
See  Supervisors. 

BONA  FIDE  PURCHASER. 

When  principdl,  by  ratifying 

acts  of  anot?ier  as  his  agent  ex  male- 
ficio,  inay  be  estopped  fronh  claiming 
property  transferred  by  tfiich  agent  to 
a  bona  fide  purchaser. 

See  Bean  v.  Am,  L.  db  2\  Co,      622 

BOND. 

Plaintiff  and  defendant  were  co-sure- 
ties on  the  bond  of  A. ,  brother  of 
defendant,  as  administrator.  A. 
having  appropriated  to  his  own 
use,  moneys  of  the  estate,  plaintiff 
loaned  to  him  half  the  amount  so 
appropriated  and  defendant  exe- 
cuted to  him  a  bond  and  mortgage 
for  a  sum  equal  to  the  other  half, 
under  an  understanding  that  it 
was  not  to  be  assigned  or  used  in 
any  manner,  save  as  a  voucher  in 
his  favor  as  administrator.  The 
loan  not  having  been  paid,  plain- 
tiff instituted  prtx'ecdings  to  secure 
his  release  and  discharge  as  surety. 
In  order  to  induce  plaintiff  to 
abandon  his  proceedings  and  to 
remain    as  surety.   A.,   pursuant 


to  an  arrangement  between  the 
parties,  executed  to  plaintiff  an 
assignment  of  said  bond  and  mort- 
gage. Annexed  to  it  was  a  WTit- 
mg,  signed,  teiled  and  acknowl- 
edged by  defendant,  consenting  to 
the  assignment,  and  for  a  consider- 
ation expressed,  covenanting  and 
agreeing  that  the  bond  and  mort 
gage  were  good,  valid  and  subsist- 
ing securities  for  the  amount 
secured  thereby;  that  no  part  of 
it  has  been  paid  or  satisfied;  and 
that  there  were  no  offsets  or 
counter-claim  against,  or  defense 
of  any  kind  to  the  same.  Plain- 
tiff  thereupon  abandoned  his  pro- 
ceedings. In  an  action  to  fore- 
close the  mortgage,  held,  that  the 
practical  effect  of  the  instrument 
so  executed  by  defendant  was  the 
creation  of  a  valid  and  effectual 
bond  and  mortgage  given  for  a 
good  consideration,  and  so,  as 
against  the  mortgagor,  plaintiff 
was  entitled  tq,a  judgment  of  fore- 
closure.. Houseman  v.  Bodine.  loB- 


BRIDGES. 

1.  Originally  and  as  one  of  the  at- 
tributes of  state  sovereignty,  the 
power  to  lay  out  highways  and  to- 
build  bridges  connecting  them 
over  streams,  for  the  use  of  the 
public,  and  to  levy  taxes  for  that 
purpose,  belonged  to  the  state  leg- 
islature, and  in  the  exercise  of  its 
own  discretion,  it  could  delegate 
the  exercise  of  such  power  to 
boards  of  supervisors,  the  subor- 
dinate load  legislatures  of  the 
several  counties  of  the  state,  loim 
of  Kirkicofxl  v.  Nev^bury.  ,571 

2.  While,  by  the  State  Constitution 
(§  18,  art.*  3),  the  legislature  is  pro- 
hibited from  passing  any  private 
or  local  law  for  the  building  of  a 
bridge,  it  may  (f  23,  art.  3)  confer 
the  power  of  such  local  legislation 
upon  boards  of  supervisors.      Id. 

3.  Under  the  act  of  1875  (Chap.  482, 
Laws  of  1875),  conferring  "on 
boards  of  supervisors  further 
powers  of  local  legislation,'*  as 
amended  by  the  act  of  1885  (Chap. 
451,  Laws  of  1885).  the  board  of 
supervisors  of  a  county  havinaf 
within  it  two  towns  separated 
by  a  stream,  may,  upon  the  proper 
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application  of  one  of  such  towns, 
enact  a  law  authorizing  and  com- 
pelling the  erection  of  a  bridge 
over  said  stream  to  connect  high- 
ways in  said  towns,  and  impose  a 
tax  upon  said  towns  to  pay  the  ex- 
penses thereof,  although  the  offi- 
cers of  one  of  the  towns  and  a 
majority  of  its  tax-payers  are  op- 
posed and  have  expressed  their 
dissent  by  vote  at  a  regular  town 
meeting.  Id. 


BROKER. 

1.  It  seems  that  wlien  a  fire  insurance 
company  signs  and  delivers  to  an 
insurance  broker  employed  to  pro- 
cure insurance,  what  is  known  as 
a  "binding  slip,"  agreeing  to 
make  the  insurance,  the  slip  to  be 
binding  until  a  regular  policy  is 
made  out  and  delivered,  the  con- 
tract evidenced  by  the  slip  is  the 
ordinary  policy  issued  by  the  com- 
pany.   Karclsen  v.  Sun  Fire  Office. 

545 

"2.  It  seems,  therefore,  when  such 
policy  contains  provisions  author- 
izing the  company  to  terminate 
the  insurance  at  any  time  by  giving 
notice  to  that  effect,  and  that  if 
any  broker  has  procured  the 
policy,  he  shall  be  deemed  to  be 
the  agent  of  the  insured,  notice  of 
cancellation  of  the  contract  given 
to  the  broker  before  deliveiy  of  a 
policy  is  effectual.  Id. 


BROOKLYN  (CITY  OF). 

1.  Plaintiffs  held  certain  certificates 
of  sales,  issued  by  the  collector  of 
taxes  and  a^isessments  in  the  city 
of  Brooklyn,  on  sales  of  land  made 
in  and  prior  to  1864.  for  unpaid 
taxes  and  assessments.  Each  cer- 
tificate contained  a  statement  that 
the  purchaser  was  entitled,  after 
the  expiration  of  two  years  from 
its  date,  to  a  lease  of  the  premises 
sold,  unless  redeemed  or  an  irregu- 
larity should  be  discovered  in  the 
proceedings  prior  to  the  sale,  in 
which  case  it  was  agreed  that  the 
purchase-price  should  be  refunded 
to  the  purchaser  or  assigns  upon 
surrender  of  the  certificate.  No 
redemptions  and  conveyances  in 
pursuance  of  the  certificates  were 


ever  made.  Certain  of  the  certifi- 
cates plaintiffs  claimed  to  own  is 
assignees  of  the  purchasers.  The 
only  evidence  of  the  assignment  of 
three  of  the  certificates  was  by  in- 
dorsement of  the  purchaser's  name 
on  the  certificate.  No  notice  of  any 
assignment  had  been  tiled  as  re- 
quired bv  the  act  of  1854  (§  26,  til. 
5,  chap.  384,  Laws  of  1854).  which 
provides  that  ''no  assignment  of 
any  certificate  given  on  the  sale  of 
lands  for  any  taxes  or  assessments, 
shall  have  any  effect  until  notice 
of  the  same,  with  the  name  and 
residence  of  the  assignee,  shall  be 
filed  in  the  office  of  the  collector 
of  taxes  and  assessments  of  the 
district  in  which  said  lands  are 
situated."  In  December,  1882, 
irregularities  were  discovered  in 
the  proceedings  prior  to  the  sales, 
which  rendered  them  invalid.  In 
July,  1883,  plaintiffs  demanded  re- 
payment of  the  purchase-monevs, 
which  was  refused.  In  an  action 
to  recover  the  same  brought  there- 
after, the  court  below^  held  that 
the  action  was  barred  by  the 
Statute  of  Limitations.  Hfld, 
error;  that  the  contracts  on  the 
part  of  the  city  embodied  in  the 
certificates  continued  effectual  and 
unperformed  until  the  discovery  of 
the  irregularities  in  the  proceed- 
ings, and  plaintiffs'  right  to  the 
repayment  of  the  purchase-moneys 
then  arose.  White  v.  City  V 
Brooklyn.  53 

2.  Also  held,  that  plaintiffs  were  not 
entitled  to  recover  interest  prior  to 
the  time  demand  of  payment  was 
made,  nor  to  recover  anything  by 
way  of  indemnity  for  costs  in- 
cuired  by  them  in  defending  an 
action  in  which  was  involved  the 
validity  of  the  certificates  as  liens. 

Id, 

3.  Also  held,  tliat  while  the  defend- 
ant might,  for  the  purpose  of  per- 
formance of  the  contracts  con- 
tained in  the  certificates,  have 
treated  the  purchasers  as  the 
parties  entitled  to  the  benefit  of 
them  until  notice  was  filed,  the 
provision  was  no  defense  in  this 
action,  as  an  assignment  of  the 
certificates  would  be  in  practical 
effect  an  assignment  of  the  claims  . 
against  the  city  for  reimbursement: 
but  that  the  certificates  were  not 
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negotiable  instruments  transfer- 
able simply  by  indorsement;  and 
that  the  indorsements  alone  were 
insufficient  evidence  to  establish 
title  in  plaintiffs  to  the  three  cer- 
tificates. Id. 

4.  The  act  of  1883  (Chap.  114,  Laws 
of  1883),  which  provides  for  the 
settlement  and  collection  of  arrear- 
ages of  unpaid  taxes  in  the  city  of 
Brooklyn,  does  not  provide  for  any 
apportionment  violative  of  any  con- 
stitutional right,  as  its  object  was 
not  to  make  original  assessments, 
but  to  provide  for  the  adiustment 
of  those  previously  made  or  at- 
tempted to  be  made,  and  uftder  it 
the  board  of  assessors  could  levy 
no  new  taxes,  but  simply  adjust, 
upon  a  fair  basis,  those  already 
made.    Lamb  v.  Connolly.         53*1 

5.  It  was  within  the  legislative  au- 
thority to  confer  this  power  upon 
said  board,  and  the  power  and  the 
m:mner  of  its  exercise  are  effectu- 
ally conferred  by  the  act.  /(/. 

6.  "While  a  notice  to  property  owners 
of  the  adjustments  made  was  neces- 
sary, the  kind  of  notice  and  the 
mocle  of  giving  it  were  matters  of 
legislative  discretion,  and  a  suffi- 
cient notice  is  prescribed  in  the 
act.  /.'/. 

7.  In  an  action  of  ejectment  brought 
by  a  purchaser  of  a  lot  sold  for 
non-payment  of  taxes,  etc.,  as  ad- 
justed under  said  act,  it  appeared 
that  there  was  in  arrear  charges 
for  water-rates  amoimting  to  about 
$20.  It  was  claimed  by  plaintiff 
that  the  water-rates  were  invalid 
as  liens  upon  the  land,  for  the 
reason  that  plaintiff's  lot  was  va- 
cant, and  that  the  provision  of  the 
statute  providing  for  such  liens 
upon  vacant  lots  (§  24,  cliap.  396, 
Laws  of  1859),  was  void.  It  ap- 
peared also  that  the  amount  m 
arrear  was  reduced  by  the  board 
more  than  the  amount  of  the  water- 
rates.  Held,  that  the  question 
raised  was  not  available  to  defend- 
ant; that  in  view  of  the  presump- 
tion given  by  the  statute  that  the 

Surchaser  took  a  good  title  by  his 
eed,  it  could  not  be  assumed  with- 
out evidence  to  that  effect  that  the 
reduced  sum  embraced  any  amount 
of  water-rates.  Id. 


8.  Plaintiff  purchased  several  lots  in 
the  city  or  Brooklyn,  sold  for  the 
non-payment  of  taxes  assessed 
thereon,  and  received  the  certifi- 
cates therefor,  each  of  which,  after 
acknowledging  receipt  of  the  pur- 
chase-price, recited  that  the  pur- 
chase entitled  him  to  a  lease  of  the 
premises  sold  for  the  term  specified 
at  the  end  of  two  years,  unless 
'*  the  premises  be  redeemed  within 
that  time  or  any  irregularity  shall 
be  discovered  in  the  proceedings 
prior  to  said  sale,  in  which  case 
said  purchase-money  and  all  sums 
paid  for  taxes,  water-rates  or  asses- 
ments  on  said  premises  ♦  *  * 
shall  be  repaid  .to  said  purchaser 
or  his  assigns  on  surrender  of  this 
certificate  *  »  *  and  no  fur- 
ther or  other  damage  shall  be 
claimed  by  said  certificate."  The 
taxes  for  which  sjiid  lots  were  sold 
were  void  because  of  irregularities. 
Held,  that  the  plaintiff  was  only  en- 
titleil  to  demand  and  receive  from 
the  city  the  sums  specified  in  the 
certificate,  i.  e.,  the  purchase- 
money  paid  with  the  sums  paid 
for  taxes,  etc.;  that  he  was  not 
entitled  to  interest  thereon;  also 
that  as  it  appeared  that  the  comp« 
t  roller  of  the  city  was  ready  and 
offered  to  pay  these  sums  when 
the  certificates  were  tendered, 
which  plaintiff  refused,  he  was  not 
entitled  to  recover.  (§  4,  chap. 
388,  Laws  of  1884.)  McFarlant  v.. 
City  of  Brooklyn .  58 5 


BUFFALO  (CITY  OF). 

Under  the  provisions  of  the  charter 
of  the  city  of  Buffalo  (§  14,  tit.  6, 
chap.  519,  Laws  of  1870)  to  enable 
persons  interested  to  file  objec- 
tions to  an  assessment  for  a  local 
improvement,  the  city  clerk  is  re- 
quired when  the  assessment-roll  is 
delivered  to  him  to  publish  a  notice 
in  five  successive  numbers  of  the 
official  paper,  that  the  roll  is  in 
his  office  and  that  objections  may 
be  filed  with  him  within  ten  days 
from  the  first  publication  of  the 
notice.  A  notice  in  pursuance  of 
a  resolution  ordering  the  assess- 
ment was  published  in  five  succes- 
sive numbers,  the  first  publication 
being  on  the  same  day  the  resolu- 
tion was  approved  by  the  mayor, 
but  before  it  was  approved.  BM, 
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that  the  piihlrcsction  -was  valid; 
that  the  general  rule  that  fractions 
of  a  day  will  not  be  regarded  in 
law,  except  for  the  purpose  of 
preventing  injustice  was  appli- 
cable.    Pooley  V.   City  qf  Buffalo. 

592 


CARTHAGE  (VILLAGE  OF). 

Plaintiff's  trustees  are  authorized  by 
its  charter  to  enact  ordinances, 
among  other  things,  to  prevent 
incumbering  the  sidewalks  with 
any  substance  or  material  what- 
ever; to  provide  for  keeping  them 
clear  from  snow,  ice,  dirt  and 
other  'obstructions;  to  direct  the 
sweeping  and  cleaning  of  streets 
by  the  persons  owning  or  occu- 
pying the  premises  fronting 
thereon  '  *  and  generally  the  said 
trustees "  are  empowered  to  pass 
such  ordinances  ' '  not  inconsistent 
with  the  laws  of  the  United  States 
And  of  this  state  as  may  be  neces- 
sary and  proper  for  carrying  into 
effect  the  purposes  of  said  cor- 
poration, and  the  powers  and 
privileges  granted"  by  said  act, 
And  not  inconsistent  therewith; 
"and  for  the  enforcement  of  such 
by-laws,  ordinances,  rules  and  reg- 
ulations," they  are  authorized 
to  prescribe  penalties  for  viola- 
tions thereof.  (Chap.  834,  Laws 
of  1869.)  Said  trustees  passed  an 
♦ordinance  declaring  it  to  be  unlaw- 
ful for  persons  owning,  occupying 
cor  having  charge  of  any  premises 
within  the  village  to  allow  snow, 
ice,  or  other  substance  to  collect 
and  remain  on  any  sidewalk  front- 
ing on,  or  belonging  to,  said 
premises  so  as  to  impede,  obstruct, 
or  render  dangerous,  publifc  travel 
upon  such  walks  later  than  10 
A.  M.,  after  it  had  fallen  or  col- 
lected thereon,  or  for  more  than 
two  hours  after  having  been  noti- 
fied by  the  village  authorities  to 
remove  the  same.  In  an  action  to 
recover  the  penalty  prescribed  by 
the  ordinance  for  a  violation 
•thereof,  hdd,  that  the  trustees  had 
power  under  the  charter  to  pass 
the  ordinance;  that  it  did  not  con- 
flict with  the  constitutional  pro- 
vision prohibiting  the  taking  of 
private  property  for  public  use 
Tsithout  just  compensation  (State 
Const,  art.  1,  §  6);  but  that  it  was 


a  proper  exercise  of  police  power; 
and  so,  that  plaintiff  was  eatitkd 
to  recover.  ViUage  of  Cartha^  t. 
Frederick.  368 
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CAUSE  OF  ACTION. 

1.  A  devisee  does  not  acquire  by  the 
devise  the  right  to  recover  for  in- 
juries to  the  rental  value^of  the 
real  estate  which  happened  prior 
to  the  vesting  of  title  under  the 
devise.  The  right  of  action  is  a 
personal  asset  accruing  to  the 
owner  upon  the  happening  of  the 
injury      Gri^wold  v.  M.  E.  B.  Co. 

102 

2.  Where  the  interests  of  two  or 
more  promisees  are  several,  several 
actions  may  be  maintained  by 
them,  although  the  language  of 
the  promise  is  joint.  Emmeluth  v. 
Edm^  Benefit  Association,  130 

8.  By  certificates  of  insurance  issued 
by  a  co-operative  insurance  com- 
pany, organized  under  the  act  of 
1883  (Chap.  175,  Laws  of  1883). 
the  company  agreed  to  pay  upon 
the  death  of  a  member  the  sum 
specified  in  his  certificate  to  the 
beneficiary  named,  and  to  the  sur- 
viving members  of  the  class  to 
which  he  belonged  "share  and 
share  alike."  Held,  that  upon  the 
death  of  a  member,  in  case  of 
default  in  payment,  a  separate 
action  was  maintainable  against 
the  company,  by  one  of  the  sur- 
viving members  of  the  class,  to  re- 
cover his  proportionate  share  of 
the  sum  specified;  that  the  words 
"share  and  share  alike"  were 
words  of  severance  and  created  a 
several  right.  Id. 

4.  In  such  an  action  the  complaint 
alleged  that  plaintiff's  certificate 
was  for  the  benefit  of  his  wife. 
Held,  that  this  did  not  affect 
plaintiff  's  right  of  action,  as  his 
wife  was  only  entitled  to  benefit 
upon  his  death;  also,  because  the 
action  was  not  founded  upon  his. 


certificate,  but  upon  the  cue 
issued  to  the  deceased  member, 
and  the  only  importance  of  set- 
.  ting  forth  the  former  was  to  show 
that  plaintiff  was  a  member^  and 
so,  entitled  to  a  proportaonate 
share.  Id. 

5.  In  an  action  to  recover  back  the 
amount  of  an  assessment  upon 
land  belonging  to  plaintiff's  hus- 
band paid  by  plaintiff  to  defend- 
ant's treasurer,  on  the  ground  of 
a  subsequent  abandonment  of  the 
improvement  for  the  expense  of 
which  the  assessment  was  nu&de,  it 
appeared  that  the  assessment  was 
made  before  the  death  of  plaintiff's 
husband,  who  died  intestate,  and 
was  valid  when  made;  also,  that 
the  decedent's  personal  estate  waft 
inadequate  to  pay.  Plaintiff  had 
taken  no  steps  looking  to  a  sale  of 
said  .land.  Upon  a  receipt  of  a 
notice  that  interest  would  be 
charged  after  a  given  date,  she 
paid  the  amount  of  the  assessment. 
Held,  that  she  was  not  entitled  to 
recover  back  the  sum  paid;  that 
the  assessment  having  been  made 
before  the  intestate's  deatli,  it  was 
payable  out  of  his  personal  estate 
next  after  "debts  entitled  to  a 
preference,  under  the  laws  of  the 
United  States"  (2  R.  S.  87.  g  27); 
that  plaintiff  was  under  no  le^l 
obligation  to  pay,  as  her  only  in- 
terest in  the  land  was  that  of 
dower,  and  that  interest  was  not 
in  jeopardy,  and  so,  the  paym|pt 
was  voluntary.  Vaiiderbtck  v.  l^tjr 
of  Rochester.  285- 

6.  Plaintiff  and  the  firm  of  C.  &  Co., 
of  which  firm  defendants  are  the 
surviving  members,  entered  into  a 
contract  for  the  consolidation  of 
their  respective  interests  in  the 
business  of  transportation  of 
freight  by  steamboat  into  a  corpo- 
ration, whicli  it  was  agreed  should 
be  organized;  said  corporation  to 
be  managed  by  C.  &  Co.;  they 
guaranteeing  to  plaintiff  certain 
annual  dividends.  It  was  agreed 
that  the  corporation  should  assume 
a  lease  of  a  wharf  then  held  by  a 
steamboat  company,  not  a  party 
to  or  named  in  the  agreement.  The 
corporation  was  organized,  and, 
until  its  dissolution,  was  managed 
by  C.  &  Co.  In  an  action  upon 
the  agreement  the  complaint  al- 
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leged  that  the  provision  in  respect 
to  the  lease  was  made  for  the  bene- 
fit of  the  steamboat  company,  the 
lessee;  that  said  company  deliv 
ered  possession  of  the  wliarf  to  C. 
&  Co.,  the  managing  agent  of  the 
new  corporation,  and  they  used  it 
for  a  time,  but  refused  to  have  said 
corporation  assume  the  lease  or  to 
pay  the  rent  thereafter  falling  due; 
that  the  lessee  was  compelled  to 
pay  the  rent  and  had  assigned  its 
claim  to  plaintiff,  who  sought  to 
recover  the  amount  so  paid.  IIM, 
that  the  action  was  not  maintain- 
able; that  the  lessor  had  no  cause 
of  action  against  C.  &  Co.,  nor  had 
the  lessee,  and  so,  it  transferred 
none  by  the  assignment.  Lorillii  /  d 
V.  Clyde,  498 

7.  Plaintiff  purchased  several  lots  in 
the  city  of  Brooklyn,  sold  for  the 
non-payment  of  taxes  assessed 
thereon,  and  received  the  certifi- 
cates therefor,  each  of  which,  after 
acknowledging  receipt  of  the  pur- 
chase-price, recited  that  the  pur- 
chase entitled  him  to  a  lease  of  the 
premises  sold  for  the  term  speci- 
fied at  the  end  of  two  years  unless 
•*  the  premises  be  redeemed  within 
that  time  or  any  irregularity  shall 
be  discovered  m  the  proceedings 
prior  to  said  sale,  in  which  case 
said  purchase-money  and  all  sums 
paid  for  taxes,  water-rates  or  as- 
sessments on  said  premises  *  ♦  ♦ 
shall  be  repaid  to  said  purchaser 
or  his  assigns  on  surrender  of  this 
certificate  ♦  *  ♦  and  no  further 
or  other  damage  shall  be  claimed 
by  said  certificate."  The  taxes  for 
which  said  lots  were  sold  were  void 
because  of  irregularities.  Held, 
that  plaintiff  was  only  entitled  to 
demand  and  receive  from  the  city 
the  sums  specified  in  the  certifi- 
cates, t.  c,  the  purcha8c»-money 
paid  with  the  sums  paid  for  taxes, 
etc. ;  that  he  was  not  entitled  to 
interest  thereon;  also  that  as  it  ap- 
peared that  the  comptroller  of  the 
city  was  ready  and  offered  to  pay 
these  sums  when  the  certificates 
were  tendered,  which  plaintiff  re- 
fused, and  he  was  not  entitled  to 
recover.  (^  4,  chap.  888,  I^aws  of 
1884.)  MeFarlane  v.  City  of  Brook- 
lyn, 685 

8.  The  payment  of  a  municipal  as- 
sessment for  a  local  improvement 
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which  is  invalid  by  reason  of  de- 
fects in  the  proceedings  of  the 
common  council  on  which  it  was 
based,  appearing  by  the  records 
that  body  is  required  by  law  to 
keep,  is  a  mistake  of  law,  and  an 
action  cannot  be  maintained  to  re- 
cover back  the  amount  paid. 
Pooky  v.  City  of  Buffalo.  592 

See  Bond. 
Contract. 
Ejectment. 
Fraud. 
Guaranty. 
Injunction. 
Nuisance. 
Replevin. 
Specific  Performance. 


CEMETERY  ASSOCIATION. 

1.  Defendant,  a  rural  cemetery  asso- 
ciation, incorporated  under  the 
act  of  1847  (Chap.  133,  Laws  of 
1847),  contracted  to  sell  to  plain- 
tiff a  large  number  of  lots  m  its 
cemetery  for  the  purpose  of  a  re- 
sale b^  him.  In  an  action  for  a 
specitic  performance  of  the  con- 
tract, defendant  in  its  answer  did 
not  question  the  validity  thereof, 
but  denied  that  it  had  received 
payment  in  full  and  offered  to  per- 
form upon  payment  being  made. 
The  evidence  showed  that  blocks 
of  lots  were  also  sold  to  some  of 
defendant's  trustees;  it  was  not 
found  and  did  not  appear  that  the 
sale  to  plaintiff  was  part  of  a 
scheme  embracing  the  .sales  to  the 
trustees,  and  there  was  no  finding 
that  the  sale  was  unfair  or  was 
produced  by  illegal  means.  Ihld, 
that  this  could  not  be  assumed  on 
appeal;  nor  could  it  be  held  that 
the  sale  was  against  public  policv. 
Palmer  v.  C.  11.  C  mdery,         429 

2.  Plaintiff  was,  at  the  time  of  the 
making  of  the  contract,  defend- 
ant's surveyor  and  superintendent. 
Held.,  that  such  relation  was  not 
fiduciary,  but  was  simply  that  of 
employe,  and  so,  did  not  bring  the 
contract  within  the  condemnation 
of  public  policy.  Id, 

3.  It  appeared  that  plaintiff  surren- 
dered a  portion  of  the  lots  under 
an  agreement  that  certain  pay- 
ments made  by  him  upon  a  mort- 
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^a^e  should  be  allowed  and  cred- 
ited to  him.  The  referee  found 
that,  after  payment  in  full  for  the 
lots  retained  by  plaintiff,  there 
remained  due  him  from  defendant, 
$621.14,  for  which  sum,  with  in- 
terest, judgment  was  rendered, 
and  also  judgment  for  specific  per- 
formance as  to  the  lots  retained. 
Held,  no  error;  that,  although  the 
repurcliase  was  not  strictly  within 
the  terms  of  the  act  of  1875  (Chap. 
856,  Laws  of  1875),  authorizing 
defendant  to  buy  in  lots  "  held  for 
resale  in  private  hands  under  cer- 
tificates locating  them,"  as  plaintiff 
did  not  hold  them  on  certificates, 
yet,  as  the  amount  allowed  was 
within  the  maximum  sum,  defend- 
ant was  permitted  by  said  act  to. 
pay,  the  trans.iction  was  not  un- 
lawful; and  that,  as  the  accounts 
and  dealings  between  the  parties 
were  necessarily  the  subject  of 
investigation  in  order  to  ascertain 
whether  defendant  had  received 
payment,  it  was  not  error  to  direct 
judgment  in  plaintiff's  favor  for 
the  balance  due  him,  as  incidental 
to  the  main  relief  sought.         Id. 


CHATTELS. 

In  an  action  to  recover  for  the  con- 
version of  certain  nursery  trees, 
vines  and  shrubs,  upon  a  farm,  it 
appeared  that  the  title  to  the  farm 
was,  prior  to  August,  1878,  in  one 
M.,  a  nurseryman,  subject  to  t^o 
mortgages.  The  nursery  property 
in  question  was  grown  on  the 
farm  after  the  execution  of  the 
mortgages.  Plaintiff  claimed  title 
to  the  nursery  stock  under  a  pur- 
chase at  a  sale  made  by  virtue  of 
an  execution  issued  upon  a  justice's 
judgment  in  his  favor  against  M. 
in  October,  1877.  Defendant  went 
into  possession  of  the  premises 
about  April  1 ,  1879,  as  grantee  of 
the  purchaser  at  a  sale  on  fore- 
closure of  one  of  said  mortgages, 
made  in  August,  1878.  For  some 
time  prior  to  the  time  of  plaintiff's 
purchase  the  mortgagor  had  been 
in  default.  Held,  that  defendant's 
possession  was  by  title  paramount 
to  any  right  which  could  have 
been  derived  from  the  mortgagor 
subsequent  to  the  giving  of  the 
mortgage;  that  while  plaintiff  as 
against  the  mortgagor  and  without 


liability  to  the  mortgagee,  might 
have  taken  the  nursery  stock  from 
the  premises  prior  to  the  fore- 
closure, he  had  no  such  right  as 
against  one  who  had  entered  un- 
der title  perfected  by  the  foreclos- 
ure sale  and  the  conveyance  made 
pursuant  thereto,  and,  therefore, 
that  the  action  was  not  maintain- 
able.   Battennan  v.  Albright.  4b4 


CHATTEL  MORTGAGE. 

When  leaM  contain*  clauMgit^ 

ing  lesgor  a  lien  as  security  for  rttU 
upon  growing  crops,  to  be  autilabU  m 
against  bona  flde  purchaser,  ttithovt 
notice,  it  mu^  be  JUed  as  a  chattel 
7nartgage. 

See  Duffue  v.  Bang9.  423 


CHECKS. 
See  Bills,  Notes,  Checks. 

COAL. 

An  instrument  by  its  tema 

leasing  all  t?ie  coal  contcUned  in  cer- 
tain lands,  coupeys  title  in  fu  in  tht 
coal. 

Sec  Genet  v.  Prest,,  etc.,  D.  A  H.  C 
Co.  505 
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CONSIDERATION. 

1.  In  an  action  to  foreclose  a  mort- 
gage in  which  the  defense  was  that 
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the  mortgage  was  obtained  by 
-duress  and  that  it  was  not  sup- 
ported by  a  valid  and  legal  con- 
sidemtion,  it  appeared  that  W., 
the  mortgagee,  had  rendered  a 
large  amount  of  professional  serv- 
ices for  H.,  the  surviving  partner 
of  the  firm  of  H.  &  E.,  for  which 
no  compensation  could  be  com- 
pelled on  account  of  H/s  insolv- 
ency. A  mortgage,  executed  bv 
E.,  was  about  being  foreclosed; 
"W.  proposed  to  bid  to  secure 
his  claim;  E/s  wife  desired  to 
obtain  title  to  the  property  for  the 
amount  due  on  the  mortgage,  and 
the  only  creditor  of  her  husband, 
interested  in  the  foreclosure,  was 
willing  that  she  should  do  so. 
She  thereupon  agreed  that  if  W. 
would  refrain  from  bidding  on  the 
sale,  and  she  should  become  the 
purchaser  for  the  amoimt  neces- 
ajiry  to  satisfy  the  judgment,  she 
would  execute  to  him  her  bond 
and  a  mortgage  on  the  premises 
for  the  amount  of  his  claim.  The 
conditions  having  been  complied 
with,  Mrs.  E.  executed  the  bond 
and  mortgage  as  agreed,  which 
were  those  in  suit.  The  referee 
who  tried  the  case  found  as  facts 
that  the  papers  were  executed 
intelligently,  without  duress  and 
with  full  knowledge,  by  the  mort- 
gagor, of  all  her  rights.  Hdd, 
that  the  mortgage  was  for  a  full 
and  valuable  consideration,  and 
that  plaintiff  was  entitled  to  the 
usual  judgment  of  foreclosure  and 
•sale;  also  /leld,  that  the  owner 
of  the  equity  of  redemption  could 
not  attack  the  agreement,  in  this 
action;  that,  if  injured,  it  was  by 
a  sale  of  the  land  for  less  than  its 
value,  and  her  remedy  was  an  ap- 
plication to  set  aside  the  sale. 
Hopkins  V.  En»ign.  144 

2.  Plaintiff  and  defendant  were  co- 
sureties on  the  bond  of  A.,  brother 
of  defendant,  as  administrator.  A. 
having  appropriated  to  his  own 
use,  moneys  of  the  estate,  plaintiff 
loaned  to  him  half  the  amount 
so  appropriated  and  defendant 
executed  to  him  a  bond  and  mort- 
gage for  a  sum  equal  to  the  other 
half,  under  an  understanding  that 
it  was  not  to  be  assigned  or  used 
in  any  manner,  save  as  a  voucher 
in  bis  favor  as  administrator.  The 
loan  not  having  been  paid,  plain- 


tiff instituted  proceedings  to  se- 
cure his  release  and  discharge  as 
surety.  In  order  to  induce  plain- 
tiff to  abandon  his  proceedings 
and  to  remain  as  surety,  A.,  pur- 
suant to  an  arrangement  between 
the  parties,  executed  to  plaintiff 
an  assignment  of  said  bond  and 
mortgage.  Annexed  to  it  was  a 
writing,  signed,  sealed  and  ac- 
knowledged by  defendent,  con- 
senting to  the  assignment,  and  for 
a  consideration  expressed,  cove- 
nanting and  agreeing  that  the 
bond  and  mortgage  were  good, 
valid  and  subsisting  securities  for 
the  amount  secured  thereby;  that 
no  part  of  it  has  been  paid  or  satis- 
fied; and  that  there  were  no  off- 
sets or  counter-claims  against,  or 
defense  of  any  kind  to  the  same. 
Plaintiff  thereupon  abandoned  his 
proceedings.  In  an  action  to  fore- 
close the  mortgage,  held,  that  the 
practical  effect  of  the  instrument 
so  executed  by  defendant  was  the 
creation  of  a  valid  and  effectual 
bond  and  mortgage  given  for  a 
good  consideration.  Horseman  v. 
JBodine.  158 

3.  Plaintiff  and  the  firm  of  C.  &  Co., 
of  which  firm  defendants  are  the 
surviving  members,  entered  into  a 
contract  for  the  consolidation  of 
their  respective  interests  in  the 
business  of  transportation  of 
freight  bv  steamboat  into  a  corpo- 
ration, which  it  was  agreed  should 
be  organized,  said  corporation  to 
be  managed  by  C.  &  Co.;  they 
guaranteeing  to  plaintiff  certain 
annual  dividends.  It  was  agreed 
that  the  corporation  should  assume 
a  lease  of  a  wharf  then  held  by  a 
steamboat  company,  not  a  party  to 
or  named  in  the  agreement.  The 
corporation  was  organized  and, 
until  its  dissolution,  was  managed 
by  C.  &  Co.  In  an  action  upon 
the  agreement  the  complaint  al- 
leged that  the  provision  in  respect 
to  the  lease  was  made  for  the  bene- 
fit of  the  steamboat  company,  the 
lessee;  that  said  company  deliv- 
ered possession  of  the  wharf  to  C. 
&  Co. ,  the  managing  agents  of  the 
new  corporation,  and  they  used  it 
for  a  time,  but  refused  to  have  said 
corporation  assume  the  lease  or  to 
pay  the  rent  thereafter  falling  due; 
that  the  lessee  was  compelled  to 
pay  the  rent,  and  had  assigned  its 


692 


INDEX. 


claim  to  plaintiff,  who  sought  to 
recover  the  amount  so  paid.  Held, 
that  the  action  was  not  maintain- 
able; that  the  lessor  had  no  cause 
of  action  against  C.  «k  Co.,  nor 
had  the  lessee,  and  so,  it  trans- 
ferred none  by  its  assignment. 
Lonllardv,  Clyde.  498 


CONSTITUTIONAL  LAW. 

1.  An  owner  of  a  lot  adjoining  a 
city  street,  although  his  title  ex- 
tends only  to  the  side  of  the  street. 
and  he  has  no  interest  therein  save 
as  abutting  owner,  has  incorporeal 
private  rights  therein,  which  are 
incident  to  his  property,  and  which 
may  be  so  impaired  as  to  entitle 
him  to  damages.  Abendroth  v. 
Matihattaii  li.  Co.  1 

2.  Such  rights  are  private  property 
within  the  provision  of  the  State 
Constitution  (Art.  1,  ^6),  which 
forbids  the  taking  of  private  prop- 
erty for  public  use,  without  just 
compensation;  it  is  no  justification, 
therefore,  for  the  impairment,  that 
the  act  complained  of  was  done 
pursuant  to  legislative  authoritv. 

Id. 

8.  Plaintiff's  trustees  are  authorized 
by  its  charter  to  enact  ordinances, 
among  other  things,  to  prevent  in- 
cumbering the  sidewalks  with  any 
substance  or  material  whatever;  to 
provide  for  keeping  them  clear 
from  snow,  ice,  dirt  and  other  ob- 
structions; to  direct  the  sweeping 
and  cleaning  of  streets  by  the  per- 
sons owning  or  occupying  the 
premises  frontincj  thereon  "and 
generally  the  Siiid  trustees"  are 
empowered  to  pass  such  ordinances 
**  not  inconsistent  with  the  laws  of 
the  United  States  and  of  this  state 
as  may  be  necessary  and  proper 
for  carrying  into  effect  the  pur- 
poses of  Siiid  corporation,  and  the 
l)owers  and  privileges  granted" 
by  stiid  act,  and  not  inconsistent 
therewith;  "and  for  the  enforce- 
ment of  such  by-laws,  ordinances, 
rules  and  regulations,"  they  are 
authorized  to  prescribe  penalties 
for  violations  thereof.  (Chap.  834, 
Laws  of  1869.)  Said  trustees 
passed  an  ordinance  declaring  it  to 
be  unlawful  for  persons  owning, 
occupying  or  havmg  charge  of  any 


premises  within  the  village,  to 
allow^  snow,  ice  or  other  substance 
to  collect  and  remain  on  any  side- 
walk fronting  on,  or  belongmg  t«\ 
said  premi.ses  so  as  to  impjede,  ob- 
struct or  render  dangerous,  public 
travel  upon  such  walks  later  than 
10  A.  M.,  after  it  had  fallen  or  col- 
lected thereon,  or  for  more  than 
two  hours  after  having  been  noti- 
fied by  the  village  authorities  to 
remove  the  same.  In  an  action  to 
recover  the  penalty  prescribt<i  by 
the  ordinance  for  a  violatiuo 
thereof,  JuUi,  that  the  trustees  had 
power  under  the  charter  to  paas 
the  ordinance;  that  it  did  not  ctin- 
flict  with  the  constitutional  pro- 
vision prohibiting  the  taking  of 
private  property  for  public  use 
without  just  compensation  (State 
Const,  art.  1,  §  6);  but  that  it  was 
a  proper  exercise  of  police  power, 
and  so,  that  plaintiff  was  entitled 
to  recover.  VilUige  of  Carthage  v. 
Jfytderick.  268 

4.  The  act  of  1883  (Chap.  114.  Laire 
of  1883),  which  provides  for  the 
settlement  and  collection  of  arrear- 
ages of  unpaid  taxes  in  the  city  of 
Brooklyn,  does  not  provide  for  any 
apportionment  violative  of  any 
constitutional  right,  as  its  object 
was  not  to  make  original  assess- 
ments, but  to  provide  for  the  ad- 
justment of  those  previously  made 
or  attempted  to  be  made,  and 
under  it  the  board  of  assessors 
could  levy  no  new  taxes,  but  sim- 
pl}'  adjust,  upon  a  fair  basis,  those 
already  made.    Lamb  v.  Conr»«>flp. 

531 

5.  It  was  within  the  legislative 
authority  to  confer  this  power 
upon  said  board,  and  the  power 
and  the  manner  of  its  exercise  are 
effectually  conferred   bv  the  act. 

Id. 

6.  While  a  notice  to  property  owners 
of  the  adjustments  made  was 
necessary,  the  kind  of  notice  and 
the  mode  of  giving  it  were  matters 
of  legislative  discretion,  and  a  suf- 
ficient notice  is  prescribed  in  the 
act.  .      Id. 

7.  Originally  and  as  one  of  the  at- 
tributes of  state  sovereignty,  the 
power  to  lay  out  highways  and  to 
build   bridges    connecting    them 
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over  streams,  for  the  use  of  the 
public,  and  to  levy  taxes  for  that 
purpose,  belonged  to  the  state  leg- 
islature, and,  in  the  exercise  of  its 
oWn  discretion,  it  could  delegate 
the  exercise  of  such  power  to 
boards  of  supervisors,  the  subor- 
dinate local  legislatures  of  the 
several  counties  of  the  state.  Toicn 
of  Kirkicoodv.  Ntichury.  571 

S.  While,  by  the  State  Constitution 
(§  18,  art.  3),  the  legislature  is  pro- 
hibited from  passing  any  private 
or  local  law  for  the  building  of  a 
bridge,  it  may  (§  23,  art.  8)  confer 
the  powTr  of  such  local  legislation 
upou  boards  of  supervisors.      Id. 


CONSTRUCTION. 

As  a  general  rule  the  construction 
of  a  written  instrument  is  a  ques- 
tion of  law  for  the  court  to  deter- 
mine, but  when  the  language  em- 
ployed is  not  free  from  ambiguity 
or  is  equivocal,  and  its  interpreta- 
tion depends  upon  the  sense  in 
which  the  words  were  used,  in 
view  of  the  subject  to  which  they 
relate,  the  relation  of  the  parties 
and  the  surrounding  circum- 
stances, the  intent  of  the  parties 
becomes  a  matter  of  inquiry,  and 
the  interpretation  of  the  language 
used  by  them  is  a  mixed  question 
of  law  and  fact.  Ktnyon  v.  K.  T. 
4St  M.  Jf.  A.  Association.  247 


CONTRACT. 

1.  Where,  upon  inspection  of  a  writ- 
ten contract,  read  it  may  be,  in 
the  light  of  surrounding  circum- 
stances, it  appears  to  contain  the 
entire  engagement  of  the  parties, 
and  to  define  the  object,  and  meas- 
ure the  extent  of  such  engagement, 
it  constitutes  and  is  presumed  to 
contain  the  whole  contract,  and 
cannot  be  varied  by  parol.  EnfjU- 
horn  V.  Reitlinger.  76 

2.  In  an  action  for  an  alleged  breach 
of  contract  of  sale  on  the  part  of 
the  vendee  in  refusing  to  accept 
the  goods,  it  appeared  that  the  con- 
tract was  made  by  defendants, 
who  wero  merchants,  with  plain- 
tiff's assignors,  who  were  manu- 
iacturen;  of  the  goods  in  question. 


through  brokers,  and  was  evi- 
denced by  a  bought  and  sold  note, 
signed  by  the  brokers,  which  set 
forth  the  quantity  of  goods  sold, 
the  price,  the  time  of  payment, 
and  the  time  of  delivery.  Defend- 
ants were  allowed  to  prove,  under 
objection  and  exception,  that  this 
note  was  sent  to  them  with  a  letter 
from  the  brokers  which  contained 
a  promise  that  the  vendor  would 
advance  the  price  of  the  goods, 
that  the  brokers  represented  that 
said  assignors  would  issue  a  circu- 
lar to  that  effect,  and  that  the 
promise  was  not  performed.  At 
the  close  of  defendants'  case  the 
court  held  that  the  proof  did  not 
make  out  a  defense,  and  directed  a 
verdict  for  plaintiff.  Held,  no  error. 

Id. 

3.  Where  the  interests  of  two  or 
more  promisees  are  several,  several 
actions  may  be  maint^iined  by 
them,  although  the  language  of 
the  promise  is  joint.  Emmeluth 
V.  Ilome  Benefit  Atutociation.       130 

4.  An  agreement  between  parties 
interested  in  a  foreclosure  stile, 
that  all  but  one  shall  refrain 
from  bidding,  and  permitting  that 
one  to  become  the  purchaser,  is  not 
necessarily,  and  under  all  circum- 
stances, void  as  against  public 
policy.  If  the  primary  purpose 
be,  not  to  suppress  competition, 
but  to  protect  the  rights  of  the 
parties,  and  there  be  no  fraudulent 
purpose  to  iniure  or  defraud 
others  interested  in  the  result  of 
the  sale,  the  agreement  may  be 
upheld,     hf/pkins  v.  Ensign.     144 

5.  Defendant  B.  having  acquired,  in 
his  own  name,  but  for  the  joint 
benefit  of  himself  and  the  other 
individual  defendants  herein,  op- 
tions, giving  a  right  to  purchase 
certain  mining  property,  entered 
with  them  into  a  contn\ct,  by  the 
terms  of  which  it  was  agreed  to 
issue  a  prospectus  and  invite  sub- 
scriptions for  the  stock  of  a  corpo- 
ration which  it  was  proposed  to 
organize,  in  case  subscriptions 
were  obtained  sufficient  to  pay  for 
the  property;  in  which  case  the 
purchase  was  to  be  made  and  title 
taken  hj  B.  for  himself  and  as 
trustee  for  his  associates;  he  to  con- 
vey to  the  corporation,  receiving 
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therefor  the  whole  capital  stock. 
All  that  remained  of  said  stock, 
after  delivery  to  the  subscribers, 
was  to  be  divided  between  the  con- 
tracting parties  in  specified  pro- 
portions. A  prospectus  and  sub- 
scription paper  were  accordingly 
issued;  the  former  set  forth  the 
terms  and  conditions  upon  which 
the  corporation  was  proposed  to 
be  organized,  and  in  it  the  names 
of  the  associates  were  given  as  the 
officers  and  trustees  of  the  corpo- 
ration. In  the  subscription  paper 
H.,  one  of  the  associates,  was 
named  as  trustee  for  the  subscrib- 
ers. The  capital  stock  of  the  pro- 
posed corporation  was  fixed  at 
$1,500,000,  divided  into  shares  of 
the  par  value  of  $10  each.  The 
prospectus  stated  that  only  a  por- 
tion of  the  shares  were  to  be  sold 
at  $4  per  share;  they  vvere  to  be 
fully  paid  up  and  non-assessable. 
Subscriptions  having  been  received 
from  plaintifi^s  and  others  for  alx)ut 
61,000  shares  at  the  prices  agreed 
upon,  the  corporation  was  organ- 
ized. The  associates,  who  had 
performed  or  directed  everything 
that  was  done  previous  to  the  in- 
corporation, signed  the  necessary 
certificate  therefor,  naming  them- 
selves as  trustees  for  the  first  year. 
B.  thereupon  completed  the  pur- 
chase of  the  property,  received  a 
deed,  and  immediately  conveyed 
to  |the  corporation;  all  the  stock 
was  thereupon  issued  to  him;  he 
assigned  the  shares  subscribed  for 
to  the  purchasers  and  applied  the 
money  in  payment  of  a  loan  made 
to  him  and  his  associates  to  make 
the  purchase.  After  paying  the 
cost  of  the  purchase  and  other 
expenses,  the  associates  had  re- 
maining on  hand  58,23o  shares  of 
stock,  for  which  they  paid  nothing, 
and  which  were  divided  between 
them  as  provided  in  their  contract. 
Plaintiffs,  when  they  received  and 
paid  for  their  stock,  had  no  knowl- 
edge of  the  contract  or  notice  that 
lefendants  were  to  acquire  shares 
without  paying  for  them.  In  an 
action  to  recover  damages,  held, 
that  plaintiffs  had  the  right  and 
were  led  to  believe,  from  the  docu- 
ments and  circumstances,  that 
defendants  were  acting  in  the 
interest  of  all  the  investors,  and 
difendants  knew  that  plaintiffs  so 
believed;  and  so  that  the  relation 


between  the  parties  was  not  that 
of  vendors  and  vendees  simply, 
but  was  one  of  trust  and  (xaS&- 
dence,  binding  defendants  to  the 
exercise  of  gCHod  faith,  and  to  di^ 
close  the  information  they  pos- 
sessed affecting  the  value  of  the 
property;  and  that  plaintiffs  were 
entitled  to  recover.  BrevrtUrr  v. 
Hatch.  349 

6.  A  draft  for  $17  drawn  bv  the 
plaintiff  upon  the  M.  Bank,  its 
correspondent  in  New  York  city, 
was  raised  to  $3,462.40,  and  depos- 
ited by  the  payee  with  defendant. 
it  giving  credit  for  the  full  amount; 
this  amount  was  paid  by  the  31, 
Bank  on  presentation  of  the  draft, 
and  charged  to  plaintiff.  On  dis- 
covery of  the  fraud,  defendant 
wrote  to  plaintiff  stating  that  if 
the  latter  would  procure  the  draft, 
and  send  it  with  an  affidavit  of 
correct  amount,  and  not  make  the 
matter  public,  it  would  remit  dif- 
ference. Plaintiff  procured  the 
draft  and  sent  it  to  defendant  with 
the  affidavit  as  requested:  the 
latter  not  having  remitted  as 
agreed,  plaintiff  w^rote  stating 
that  if  not  immediately  placed  in 
fui^ds  as  promised,  it  would  refuse 
credit  to  the  M.  Bank,  and  there^ 
after  sent  this  telegram:  **  Kemit 
difference  in  draft  or  return  it 
Avith  affidavit  by  express  to-day," 
and  on  the  same  day  plaintiff*  noti- 
fied the  M.  Bank,  that  it  would 
not  recognize  payment  of  draft 
for  more  than  the  original  amount. 
Defendant  returned  the  papers  as 
requested.  Subsequently  by  ar- 
rangement between  the  defendant 
and  the  M.  Bank,  to  which  plain- 
tiff was  not  a  party,  that  bank 
credited  plaintiff  with  $2,533.90. 
In  an  action  to  recover  the  bal- 
ance, held,  that  plaintiff's  accept- 
ance and  compliance  with  defend- 
ant's proposition,  obligated  the 
latter  to  pay  the  face  of  the  check. 
as  raised,  less  the  sum  for  which 
it  was  originally  drawn,  but  that 
the  subsequent  transactions  were 
in  legal  effect  a  rescission  of  such 
contract.  Nat,  Bank  of  Oomm fire 
V.  Mfrs.  d  Trs.  Bank.  367 

7.  Plaintiffs  entered  into  a  contract 
with  defendants  for  the  construc- 
tion of  a  culvert  ardh  bridge  pur- 
suant to  proposals  to  which  were 
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attached  certain  specifications  of 
the  quantities  of  work  to  be  done. 
At  the  foot  of  the  specifications 
there  was  this  note  :  "The  above 
quantities  are  approximate  only, 
but  are  considered  sufficiently  ac- 
curate for  the  purpose  of  basing 
a  proposal.  Contractors,  however, 
will  take  such  steps  as  they  may 
deem  necessary  to  verify  thejabove 
quantities,  as  the  Board  of  Trus- 
tees do  not  hold  themselves  abso- 
lutely bound  by  them."  By  the 
plans  shown,  the  average  earth 
excavations  for  abutments  was 
about  three  and  one-half  feet  deep, 
the  actual  average  excavations 
made  were  about  ten  feet;  thus 
requiring  a  largely  increased 
amount  of  excavation  and  protec- 
tion wall.  '  The  contract  contained 
a  clause  that  * '  all  necessary  extra 
work  or  additional  material  not 
specified  in  the  bill  of  quantities 
*  *  *  shall  be  agreed  upon 
and  the  price  therefor  estimated  " 
by  the  superintendent  and  the 
contractor  with  the  consent  of 
defendants.  In  an  action  to  re- 
cover a  balance  alleged  to  be  due 
under  the  contract  plaintiffs 
claimed  that  the  plans  which  were 
made  a  part  of  the  contract  hav- 
ing shown  the  base  lines  ior  abut- 
ments and  walls,  the  pdditional 
depth  of  excavation  was  extra 
work,  and  that  thev  were  entitled 
to  compensation  therefor  at  the 
rate  and  in  the  manner  provided 
for  by  the  clause  in  the  contract 
relating  to  extra  work.  Held,  un- 
tenable; that  without  regard  to 
other  clauses  in  the  contract  all 
work  of  a  general  character  pro- 
vided for  in  the  specifications,  even 
though  the  amount  was  greatly  in 
excess  of  the  estimated  quantities, 
came  within  the  work  to  be  done 
at  the  contract  prices;  that  the 
clause  relating  to  extra  work  did 
not  limit  the  work  to  be  done  at 
these  prices  to  the  actual  quanti- 
ties specified,  as  the  plaintiffs  had 
due  notice  that  these  quantities 
were  simply  an  estimate  of  the 
amount  of  work  likely  to  be  re- 
quired. SulUcati  v.  Prest.,  etc.. 
Village  of  Sing  Sing.  389 

8.  By  the  contract,  plaintiffs  agreed 
to  "make  the  necessary  earth  ex- 
cavation for  abutments  of  arch 
culvert  and  retaining  walls  down 


to  rock"  at  t'iie  rate  per  cubic 
yard  specified,  and  it  was  further 
provided  that  "all  loss  or  damage 
arising  out  of  the  nature  of  the 
work  to  be  done  under  this  speci- 
fication or  from  any  unforeseen 
obstruction  or  difficulty  *  ♦  ♦ 
shall  be  sustained  by  the  con- 
tractor." JItid,  that  these  pro- 
visions, with  those  previously 
stated,  showed  clearly  it  was  the 
intention  of  the  parties  in  making 
the  contract  not  to  regard  the 
quantities  named  as  anything 
more  than  defendants'   estimate. 

Id. 

9.  In  April,  1881,  defendant  F.  exe- 
cuted an  instrument,  by  the  terms 
of  which  he  "  granted,  leased  and 
'demised  "  to  plaintiffs  certain  pre- 
mises, "with  the  exclusive  right 
to  dig,  bore  and  mine  for  and 
gather  oil  or  gases,  ♦  *  ♦  to 
have  and  to  hold  the  same  for 
twelve  years  from  this  date,  or  so 
long  as  oil  is  found  in  paying 
quantities,  *  ♦  ♦  with  the 
full  right  of  appropriating  to  their 
own  use  all  the  oil  or  gases  found 
upon  said  premises  during  said 
term."  Plaintiffs  erected  an  en- 
gine-house, drilled  a  well  upon  the 
premises,  finding  natural  gas  in 
large  quantities  and  a  small  amount 
of  oil,  but  not  in  paying  quantities; 
they  used  the  gas  for  fuel  in  run- 
ning their  engine  while  drilling, 
but  not  for  any  other  purpose. 
In  the  spring  of  1882  plaintiffs 
ceased  operations  and  did  not  there- 
after make  any  attempt  to  obtain 
oil,  and  in  the  autumn  of  that  year 
removed  their  engine,  boiler  and 
machinery',  but  left  thereon  the 
engine-house,  derrick,  the  casing 
in  the  well,  and  the  tubing  which 
conducted  the  gas  from  it.  In 
1884  F.  leased  the  pR'mises  to  de- 
fendant T.  for  the  purpose  of  min- 
ing, drilling,  etc.,  for  oil  or  gas. 
T.  assigned  tlie  lease  to  defendant, 
the  A.  Gas  Co.,  which  company 
cleaned  out  and  tubed  the  well, 
and  have  since  then  procured  gas 
therefrom.  In  an  action  to  re- 
strain said  company  from  appro- 
priating to  itself  the  well  and  its 
products,  held,  that  the  instrument 
or  lease  so  called  did  not  create 
an  absolute  lease  of  twelve  years, 
but  the  term  was  limited  to  the 
time  during  which  oil  was  pro- 
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duced  in  paying  quantities;  and 
that  while  the  lessees  had  the 
right  of  possession  as  long  as  they 
were  engaged  in  good  faith  in 
boring  wells  and  testing  the  oil- 
producing  capacity  of  the  land, 
when  they  abandoned  their  search 
and  ceased  to  ase  said  land,  their 
right  to  occupy  it  ceased,  and  the 
contract  was  legally  terminated  by 
the  lessor.  Eaton  v.  Allegany  Gan 
Co.  416 

10.  Where,  in  an  action  against  a 
corporation  for  the  specific  per- 
formance of  a  contract  which  was 
ultra  rires,  but  not  against  public 
policy,  the  validity  of  the  contract 
was  not  questioned  by  the  answer, 
and  it  appeared  that  performance 
on  the  part  of  the  plaintiff  was 
accepted  by  the  corporation,  heM, 
that  the  question  as  to  the  validity 
of  the  contract  could  not  Ikj  raised 
upon  appeal.  Palnwr  v.  C,  H. 
Cemetery.  429 

11.  Defendant,  a  rural  cemetery  as- 
sociation, incorporated  under  the 
act  of  1847  (Chap.  133,  Laws  of 
1847),  contracted  to  sell  to  plaintiff 
a  large  number  of  lots  in  its  cem- 
etery for  the  purpose  of  a  resale  by 
him.  In  an  action  for  a  specific 
performance  of  the  contract,  de- 
fendant in  its  answer  did  not  ques- 
tion the  validity  thereof,  but 
denied  that  it  had  receive(l  pay- 
ment in  full  and  offered  to  perform 
upon  payment  being  made.  The 
evidence  showed  that  blocks  of 
lots  were  also  sold  to  some  of  the 
defendant's  trustees;  it  was  not 
found  and  did  not  appear  that  the 
sale  to  plaintiff  was  a  part  of  a 
scheme  embracing  the  sales  to  the 
trustees,  and  there  was  no  finding 
that  the  sale  was  unfair  or  was 
produced  by  illegal  means.  Ihld, 
that  this  could  not  be  assumed  on 
appeal;  nor  could  it  be  held  that 
the  sale  was  against  public  policv. 

Id. 

12.  Plaintiff  was,  at  the  time  of  the 
making  of  the  contract,  defend- 
ant's surveyor  and  superintendent. 
Held,  that  such  relation  was  not 
fiduciary,  but  was  simply  that  of 
employe,  and  so,  did  not  bring 
the  contract  within  the  condemna- 
tion of  public  policy.  Id. 


13.  It  appeared  that  plaintiff  sor- 
rendered  a  portion  of  the  lots 
under  an  agreement  that  certain 
payments  made  by  him  upon  i 
mortgage  should  be  allowed  and 
credited  to  him.  The  referee  found 
that,  after  payment  in  full  for  the 
lots  retained  by  plaintiff,  there  re- 
mained due  him  from  defendant. 
$621.14,  for  which  sum,  with  in- 
terest, judgment  was  rendered, 
and  also  judgment  for  specific  per 
formance  as  to  the  lots  retainc»i. 
Held,  no  error;  that,  although  the 
repurchase  was  not  strictly  within 
the  terms  of  the  act  of  187o  (Chap. 
356,  Laws  of  1875),  authorizing 
defendant  to  buy  in  lots  **hcM 
for  resale  in  private  hands  under 
certificates  locating  them."  as 
plaintiff  did  not  hold  them  on  cer- 
tificates, yet, as  the  amount  nllowt^ 
was  withm  the  maximum  sum.  d«'- 
fendant  was  permitted  by  said  act 
to  pay,  the  transjiction  was  not 
unlawful ;  and  that,  as  the  accounts 
and  dealings  between  the  parties 
were  necessarily  the  subject  of 
investigation  in  order  to  ascertain 
whether  defendant  had  received 
payment,  it  was  not  error  to  direct 
judgment  in  plaintiff's  favor  for 
the  balance  due  him,  as  incidental 
to  the  main  relief  sought.  Id. 

14.  Plaintiff  and  the  firm  of  C.  & 
Co. ,  of  which  firm  defendants  are 
the  surviving  members,  entered 
into  a  contract  for  the  consolida- 
tion of  their  respective  interests  in 
the  business  of  transportation  of 
freight  by  steamboat  into  a  corpo- 
ration, which  it  was  agreed  should 
be  organized,  said  corporation  to 
be  managed  by  C.  &  Co.;  they 
guaranteeing  to  plaintiff  certain 
annual  dividends.  It  was  agreed 
that  the  corporation  should  a^^ume 
a  lease  of  a  wharf  then  held  by  a 
steamboat  company,  not  a  party 
to  or  named  in  the  agreement. 
The  corporation  was  organized 
and,  until  its  dissolution,  was  man- 
aged by  C.  &  Co.  In  an  tiction 
upon  the  agreement  the  complaint 
alleged  that  the  provision  in  re- 
spect to  the  lease  was  made  for  the 
benefit  of  the  steamboat  company, 
the  lessee;  that  said  company  de- 
livered possession  of  the  wharf  to 
C.  &  Co.,  the  managing  agents  of 
the  new  corporation,  and  they 
used  it  for  a  time,  but  refused  to 
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have  said  corporation  assume  the 
lease  or  to  pay  the  rent  thereafter 
falling  due;  that  the  lessee  was 
compelled  to  pay  the  rent,  and  had 
assigned  its  claim  to  plaintiff,  who 
sought  to  recover  the  amount  so 
paid.  Held,  that  the  action  was 
not  maintainable;  that  the  lessor 
had  no  cause  of  action  against  C'. 
&  Co.,  nor  had  the  lessee,  and  so, 
it  transferred  none  by  its  assign- 
ment.    LoriUard  v.  Cli/dr,.        498 

15.  In  1864,  the  parties  herein  en- 
tered into  a  contract  which  stated 
in  substance  that  plaintiff  and  her 
husband,  as  parties  of  the  tirst  part, 
for  certain  considerations  specitied 
"hath  leased  and  doth  hereby 
lease"  to  defendant  "all  the  coal 
contained  in  or  under"  certain 
lands  in  the  state  of  Pennsylvania, 
described  in  the  contract,  which 
belonged  to  plaintiff,  "in  any 
event  to  include  all  the  coal  that 
can  be  economically  mined  or 
taken  out  from  the  above-<lescribed 
premises."  In  an  action  hased 
upon  the  contract,  held,  that  the 
legal  effect  of  the  instrument  was 
to  vest  in  the  defendant  an  estate 
in  fee  in  the  coal  as  .a  separate 
piece  of  land.  Genet  v.  Pi  est., 
etc,  D,  &  11.  C.  Co.  505 

16.  Tlie  agreement  also  granted  to 
defendant  "the  right  to  enter 
upon  and  into  said  lands,  and  to 
dig  and  mine  and  remove  said  coal 
through  or  out  of  any  shafts, 
slopes  or  tunnels  they  (defendant) 
may  dig,  erect  or  construct  upon 
the  premises."  Also,  "the  right 
of  way  for  all  *  *  *  slopes, 
tunnels,  *  ♦  ♦  ditches  an(l 
drains  that  they  may  tind  neces- 
sary to  construct  across  or  upon 
said  tract,  with  the  right  to  erect 
drains  upon  the  surface  for  the 
proper  mining  of  Siiid  coal;  also, 
the  use  of  land  for  digging  all  the 
air  shafts  they  may  con.sider  neces- 
sary, ♦  ♦  ♦  together  with 
land  for  piling  coal  or  culm,  and 
all  other  appurtenances  they  may 
require  for  mining,  receiving,  re- 
moving, cleaning,  ♦  ♦  *  pre- 
paring and  forwarding  the  coal  to 

•  be  mined  under  this  agreement." 
Defendant  agreed  to  mine  not  less 
than  10.000  tons  for  the  years  1865 
and  1866,   and    to    pay    therefor 
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whether  the  same  was  mined  or 
not,  and  to  mine  20,000  tons  in 
each  and  everjr  year  thereafter. 
In  case  the  specified  quantity  was 
not  mined  in  any  year,  but  was 

{)aid  for,  defendant  had  the  privi- 
ege  "of  taking  out  without 
charge,  at  any  time  thereafter,  a 
quantity  of  coal  equal  in  amount 
to  the  deficiency  "  in  the  preceding 
years.  The  con  tract  also  provided 
that  defendant  might  mine  more 
than  the  quantity  specified  in  any 
year,  and  at  its  oi)tion  diminish 
the  quantity  for  any  succeeding 
year  to  an  amount  corresponding 
with  the  increase.  It  was  also 
agreed  that  defendant  might  uj-e 
and  occupy  the  rights  and  privi- 
leges granted,  and  the  openings, 
fixtures  and  appurtenances  made 
and  constructed  by  it  "for  the 
mining,  preparing  and  forwarding 
coal  under  this  contract,  for  the 
mining,  pef)aring  and  forwarding 
coal  from  any  adjoining  or  con- 
tiguous lands  until  all  the  lands 
that  they  desire  to  take  coal  from 
and  that  can  be  mined  and  taken 
out  through  said  openings,  shafts 
and  slopes  shall  be  exhausted." 
Defendant  constructed  upon  the 
land  a  shaft,  breakers,  etc.,  much 
larger  than  was  necessary  for  the 
purpose  of  mining  the  minimum 
quantity  of  coal  specified  in  the 
contract.  While  mining  more  than 
those  quantities  from  the  plaintiff's 
land  it  used  the  said  structures  for 
the  mining  of  much  larger  quan- 
tities of  coal  from  adjoining  lands. 
lleld,  that  defendant  acquired  a 
present,  absolute,  distinct  and  in- 
dependent right  to  the  uw*  of  stiid 
structures  for  the  mining  of  coal 
on  the  adjoining  lands;  that  the 
only  obligation  that  rested  upon  it 
as  to  the  quantity  of  coal  to  be 
mined  from  plaintiff's  land  was  to 
mine  the  quantity  sjK'cified  each 
year,  and  while  it  fulfilled  that 
obligation  its  right  to  take  coal 
from  adjoining  property  could  not 
be  interfered  with ;  that* such  right 
did  not  depend  upon  any  condi- 
tion as  to  exhausting  the  coal  from 
plaintiff's  land,  or  its  producing 
quantity  in  anv  one  vear,  and  could 
not  be  subordinated  to  the  mining 
on  plaintiff's  property.  Id. 

17.  Also  held,  that  defendant  had  the 
right  to  pile  upon  plaintiff's  land 
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the  culm  or  refuse  coal  taken  from 
the  adjoining  lands.  Id, 

18.  For  the  purpose  of  furnishing  a 
second  opening,  as  required  by  a 
Pennsylvania  statute  prohibitmg 
the  working  of  any  coal  mine  un- 
less tliere  are  at  least  two  shafts 
or  outlets,  defendant,  after  it 
had  .sunk  the  shaft  upon  plain- 
tiff's lands,  drove  a  heading  or 
gangway  through  to  another  shaft 
on  jvdjomiug  property,  and  upon 
discovering  that  the  opening  tlius 
made  could  be  utilized  for  the  pur- 
pose, constructed  and  finished  Siiid 
heading  so  that  it  could  be  used  as 
a  drain,  conducting  the  waters 
from  two  other  mines  to  the  shaft 
on  plaintiff's  land,  and  large  quan- 
ties  of  wat€r  from  adjoining  prop- 
erty were  conveyed  through  the 
heading  to  Siiid  shaft  on  plaintiff's 
land,  and  were  pumped  up  and 
discharged  through*  it,  pumps  of  a 
siMficient  capacity  having  been 
placed  therein  forthat  purpose  by 
the  defendant.  JLld,  that  a  judg- 
ment requiring  the  defendant  to 
close  up  said  heading,  so  far  at 
least  as  to  prevent  the  water  from 
the  jvd joining  property  from  flow- 
ing upon  plaintiff's  property  was 
error;  that  the  contract  gave  to  de- 
fendant the  right  to  so  drain  the 
water  from  the  adjoining  mines  to 
the  shaft  on  plaintiff's  land;  also, 
that  it  was  a  proper  and  sufficient 
compliance  with  said  statute  to 
thus  afford  a  second  opening  by 
connecting  the  two  shafts;  that  de- 
fendant had  the  right  to  unite  its 
workings  on  all  the  properties 
into  one  mine.  Id. 

19.  A  contract  betwtKjn  a  husband 
and  wife  who  have  separated,  to 
thereafter  live  apart,  is  not  void 
on  the  ground  of  public  policy. 
Ditryea  v.  Bliren.  567 

20.  By  such  a  separation  agreement 
it  was  provided  that  the  wife 
should  have  the  custody  of  the 
children;  but  it  was  agreed  on  her 
part  and  that  of  the  trustee  named, 
who  was  a  third  party  to  the  agrc»e- 
ment,  that  the  husband  should 
have  the  right  to  visit  and  associ- 
ate with  the  children  in  the  man- 
ner specified.  In  an  action  to  re- 
cover payments  stipulated  by  the 
contract  to  be  made  by  the  hus- 


band to  the  trustee,  for  the  benefit 
of  the  wife,  held.,  that  the  agree- 
ment to  permit  the  husband  to  as- 
sociate with  his  children  was  not 
only  valid,  but  was  a  material 
part  of  the  contract  which  could 
not  be  violated  by  the  wife,  and  a 
recovery  sustained  for  her  bc^nefit 
for  the  sum  stipulated  to  be  paiti 
by  the  husband;  and  that,  as  the 
defendant's  evidence  tended  to 
show  a  violation  of  the  agreement 
on  her  part,  a  refusal  to  submit  the 
question  to  the  jury  was  error. 

Id. 

21.  It  seems,  a  party  to  a  contract 
which  contains  a  provision  that  it 
shall  not  be  changed,  except  by  a 
writing  signed  by  him,  may  by 
conduct  estop  himself  from  enfon'- 
ing  the  provision  against  a  party 
who  has  acted  in  reliance  up<ii 
such  conduct;  and  so,  the  acts  of 
an  agent  who  possesses  the  jiowtT 
of  the  principal,  or  who  has  b«-n 
held  out  by  the  principal  as  p«»s- 
sessing  his  power  in  respect  to  the 
provision  alleged  to  have  been 
altered,  mav  also  estop  his  princi- 
pal.   Messtbxtck  V.  Kon/uin,      oTS 

/Se£?QUARAKTY. 

Insur.^nce  (Fihk). 
Insurance  (Life). 
Lease. 


CONVERSION. 

1.  L.  died  intestate  seized  of  a  farm 
and  leaving  eleven  children.  Plain- 
tiff, one  of  the  children,  was  wi- 
ministrator  of  his  father*  s  estate, 
and  being  in  possession  of  the  farm 
sowed  a  portion  thereof  with  oats. 
Upon  the  farm  there  was  about 
forty  acres  of  meadow.  Plaintiff 
cut  the  oats  and  the  grass  upon 
about  fifteen  acres  of  the  meadow. 
No  one  of  the  heirs  but  plaintiff 
had  bestowed  any  labor  on  tlie 
farm.  Defendants  entered  upon 
the  farm  and  drew  away  the  oats 
and  hay,  claiming  to  do  so  \a  the 
right  and  by  the  direction  of  one 
of  the  other  heirs.  Plaintiff  for- 
bade the  removal  of  the  property, 
but  admitted  the  right  of  any  of 
his  CO-  tenants  to  cut  or  take  his 
or  her  share  of  the  standing  grass. 
None  of  the  co-tenants  had  ever 
been  excluded  from  the  farm,  nor 
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had  the  right  to  possess  or  enjoy 
it  ever  been  denied  to  them  or  any 
of  them.  In  an  action  for  conver- 
sion, held,  that  plaintiff  was  sole 
owner  of  both  the  o^ts  and  hay; 
and  that  defendants  were  liable. 
LeBarrmi  v.  Babcock.  153 

2.  In  an  action  for  conversion,  it 
appeared  that  the  alleged  cause 
of  action  accrued  in  1875;  prior 
thereto  a  temporary  injunction, 
issued  in  an  action  brought  by 
another  claiming  the  property,  had 
been  served  upon  plaintiff,  which 
enjoined  him  from  disposing  of  or 
in  any  manner  interfering  with  the 
same.  The  injunction  was  dis- 
solved in  April,  1881,  and  this 
action  was  commenced  in  January, 
1883.  Held,  that  the  action  was 
barred  by  the  Statute  of  Limita- 
tions; that  the  injunction  did  not 
operate  to  stay  the  commencement 
of  the  action,  as  it  did  not  deuj 
to  plaintiff  the  right  to  protect  his 
possession  of  the  property  against 
the  acts  of  others,  and  so,  it  did 
not,  under  the  Code  of  Civil  Pro- 
cedure (§  406),  suspend  the  opera- 
tion of  the  statute.  Van  Wagoner 
V.  Terj)enning.  222 

3.  Where  land  was  leased  for  nurs- 
ery purposes,  and  the  owner  of 
the  nursery  stock,  relyin'g  upon  a 
promise  of  the  lessors  that  he 
might  enter  upon  the  premises  and 
remove  it  in  the  spring,  after  the 
termination  of  the  lease,  allowed  it 
to  remain  after  surrender  of  the 
premises,  ?u'fd,  that  said  lessors 
were  estopped  from  claiming  own- 
ership of  the  stock  by  reason  of 
the  termination  of  the  lease;  that 
the  owner  was  entitled  to  a  reason- 
able and  proper  opportunity  to 
remove  it  during  the  spring,  and 
that  upon  a  refusal  of  the  lessors 
to  permit  him  so  to  do,  an  action 
was  maintainable  againt  the  lessors 
for  a  conversion.  I>uffu8  v.  Bangs. 

423 

CORPORATIONS. 

1.  As  a  general  rule,  corporations 
authorized  bv  statute  to  carry  on 
a  business,  although  it  may  be  of 
a  quasi  public  character,  are  under 
the  same  obligations  to  make  a 
reasonable  use  of  their  property 
and  to  respect  the  rights  of  others 


as  are  citizens.    Bohan  v.  Pt,  J. 
Gas  Light  Co.  18 

2.  Contracts  of  corporations  are 
uUra  vires  when  they  involve  ad- 
ventures outside  of  and  not  within 
the  scope  or  powers  given  by 
their  charter.  Jemiaoii  v.  Citizens* 
Savings  Bank.  135 

3.  It  seems,  the  defense  of  ultra  vires 
is  available  to  the  corporation  in 
all  cases  of  executory  contracts, 
unless  it  would  defeat  justice  or 
accomplish  a  legal  wrong.         Id. 

4.  One  dealing  with  a  corporation  is 
chargeable  with  notice  of  its  pow- 
ers and  is  bound  to  know  the 
extent  of  the  authority  of  its 
agents.  Id. 

5.  A  corporation  acting  as  the  agent 
of  an  undisclosed  principal,  and 
so  liable  as  principal,  is  entitled, 
when  this  liability  is  sought  to  be 
enforced,  to 'all  the  rights  and 
privileges  that  the  law  would  give 
to  it,  if  in  fact  it  occupied  the  posi- 
tion of  principal.  Id. 

6.  The  recognition  of  a  person  as  a 
manager  of  an  incorporated  society 
by  the  other  managers,  under  a 
mistaken  supposition  that  he  wa& 
duly  elected  as  provided  by  the 
charter  is  not,  as  between  the  per- 
son and  the  society,  and  where  the 
public  or  third  persons  are  notcon- 
cenied,  equivalent  to,  nor  can  it 
be  made  available  as  an  election. 
People  ex  rel.  v.  3'.  Y.  Infant 
Asylum.  190 

7.  In  proceedings  by  mandamus,  the 
relator  sought  to  be  restoreil  to 
the  office  ot  manager  of  the  de- 
fendant, a  corporation  organized 
under  and  by  special  charter  (Chap. 
106,  Laws  of  1865).  The  relator's 
affidavit  recited  that  he  was  elected 
a  member  of  the  board,  and  there- 
after entered  upon  the  duties  of 
his  office  and  continued  to  act  for 
a  year,  during  which  period  he 
was  duly  recognized  as  a  manager 
by  the  other  managers,  and  was 
by  them  elected  secretary  and 
member  of  a  committee,  which 
positions  were  by  the  charter  re- 
quired to  be  held  by  managers. 
The  defendant  in  its  return  to  the 
writ  denied  that  the  relator  was 
duly  elected  to  the  office  of  man- 
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ager,  for  the  reason  that  by  the 
charter,  no  election  could  be  held 
to  fill  a  vacancy  in  the  ^oard 
without  the  presence  of  a  majority 
of  the  managers,  and  that,  at  the 
pretended  elect iort  of  the  relator,  a 
majority  was  not  present.  Defend- 
ant also  averred  that  during  the 
time  the  relator  was  recognized  as 
one  of  the  managers,  the  invalidity 
of  his  election  was  not  known  to 
the  defendant.  The  averments 
of  the  return  were  proved  and 
found;  also,  that  after  the  alleged 
election  was  declared  void,  another 
was  elected  to  fill  the  vacancy, 
who  had  entered  upon  the  perform- 
ance of  his  duties.  Held,  that  the 
writ  was  properly  denied.  Id. 

8.  Defendant  B..  having  acquired, 
in  his  own  name,  but  for  the  joint 
benefit  of  himself  and  the  other 
individual  defendants  herein,  op- 
tions, giving  a  right  to  purchase 
certain  minmg  property,  entered 
with  them  into  a  contract,  by  the 
terms  of  which  it  was  agreed  to 
issue  a  prospectus  and  invite  sub- 
scriptions for  the  stock  of  a  cor- 
poration which  it  was  proposed  to 
organize,  in  case  subscriptions 
were  obtained  sufficient  to  pay  for 
the  property;  in  which  case  the 
purchase  was  to  be  made  and  title 
taken  by  B.  for  himself  and  as 
trustee  lor  his  as.sociates;  he  to 
convey  to  the  corporation,  receiv- 
ing therefor  the  whole  capital 
stock.  All  that  remained  of  said 
stock,  after  delivery  to  the  sub- 
scribers, was  to  be  divided  between 
the  contracting  parties  in  specified 
proportions.  A  prospectus  and 
subscription  paper  were  accord- 
ingly issued;  the  former  s(it  forth 
the  terms  and  conditions  upon 
which  the  corporation  was  pro- 
posed to  be  organized,  and  in  it 
the  names  of  the  associates  were 
given  as  the  officers  and  trustees 
of  the  corporation.  In  the  sub- 
scription paper  II.,  one  of  the 
asso<*iates,  was  named  as  trustee 
for  the  subscribers.  The  capital 
.stock  of  the  proposed  corporation 
wits  fixed  at  $l,r)(.K),000,  divided 
into  shares  of  the  par  value  of  $10 
«ach.  The  prospectus  stated  that 
only  a  portion  of  the  shares  were 
to  be  sold  at  $4  i)er  share;  they 
were  to  be  fully  paid  up  and  non- 
assessable.    Subscriptions  having 


been  received  from  plaintiffs  and 
others  for  about  61,000  shares  at 
the  prices  agreed  upon,  the  corpo- 
ration was  organized.  The  asso- 
ciates, who  bad  performed  or 
directed  everything  that  was  done 
previous  to  the  incorporation, 
signed  the  necessary  certificate 
therefor,  naming  themselves  as 
trustees  for  the  first  year.  B. 
thereupon -completed  the'purchasp 
of  the  property,  received  a  deed, 
and  immediately  conveyed  to  the 
corporation;  all  the  'stock  was 
thereupon  issued  to  him:  he  as- 
signed the  shares  subscribed  for  to 
the  purchasers  and  applied  the 
money  in  payment  of  a  loan  made 
to  him  and  his  associates  to  make 
the  purchase.  After  paying  the 
cost  of  the  purchase  and  ether  ex- 
penses, the  associates  had  remain- 
mg  on  hand  58,235  shares  of  stock. 
for  which  they  paid  nothing,  and 
which  were  divided  between  them 
as  provided  in  their  contract. 
Plaintiffs,  when  they  received  and 
paid  for  their  stock,  had  no  knowK 
edge  of  the  contract  or  notice  that 
deiendants  were  to  acquire  shares 
without  paying  for  them.  In  an 
action  to  recover  damages,  held. 
that  plaintiffs  had  the  right  and 
were  led  to  believe,  from  the  docu- 
ments and  circumstances,  that 
defendants  were  acting  in  the 
interest  of  all  the  investors,  and 
defendants  knew  that  plaint  Ms  so 
believed;  and  so,  that  the  relation 
between  the  parties  was  not  that 
of  vendors  and  vendees  simply, 
but  was  one  of  trust  and  confi- 
dence, binding  defendants  to  the 
exercise  of  good  faith,  and  to  dis- 
close the  information  they  pos- 
sessed affecting  the  value  of  the 
property;  and  that  plaintiffs  were 
entitled"  to  recover.  Bretrtter  v. 
.Uatc?i.  349 

9.  Where,  in  an  action  a/jainst  a  cor- 
poration for  the  specific  perform- 
ance of  a  contract  which  was 
vltra  Hres,  but  not  against  public 
policy,  the  validity  of  the  contract 
was  not  questioned  by  the  answer, 
and  it  appeared  that  performance 
on  the  part  of  the  plaintiff  was 
accei)ted  by  the  corporation,  held. 
that  the  question  as  to  the  validity 
of  the  contract  could  not  be  raised 
upon  appeal.  Palmer  v.  C.  H, 
Cemetery,  429 
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10.  The  right  of  every  shareholder 
to  his  proportion  of  the  profits  of 
a  corporation,  is  a  vested  individual 
right,  and  in  the  absence  of  some 
power,  conferred  by  statute  or  by 
the  articles  of  association,  to 
change  the  relative  value  of  shares 
by  giving  some  a  preference  over 
others,  as  to  dividends,  the  power 
cannot  be  implied,  and  no  such 
change  mav  be  made  without  the 
consent  of  all  the  shareholders. 
Campbell  V.  Am.  Zylonite  Co.    455 

11.  The  rule  that  a  corporation,  act- 
ing in  good  faith  and  without 
notice  of  the  rights  of  others,  may 
treat  registered  shareholders,  as 
the  actual  owners  of  the  shares 
standing  in  their  names,  applies 
only  to  such  transactions  as  are 
within  the  express  or  implied 
powers  conferred  upon  the  com- 
pany or  its  shareholders  collect- 
ively, and  an  assignee  of  shares 
havmg  possession  of  a  certificate, 
although  holding  under  an  unreg- 
istered transfer,  is  not  bound  by  a 
contract  between  the  registered 
shareholder  and  the  corporation, 
which  is  not  within  such  powers. 

Id. 

12.  Where,  therefore,  after  an  as- 
signment of  a  certificate  of  shares, 
which  assignment  was  not  regis- 
tered, all  of  the  other  shareholders, 
together  with  the  assignor  and  the 
corponition,  entered  into  an  agree- 
ment, giving  certain  of  the  shares, 
which  were  surrendered  by  the 
shareholders  to  be  sold  to  pay  the 
debts  of  the  corporation,  pnority 
in  dividends  over  the  other  shares, 
and  for  the  shares  retained,  new 
certificates  w^ere  issued,  by  their 
terms  made  subject  to  the  agree- 
ment and  to  a  first  lien  on  net 
profits  thereby  given  to  the  sur- 
rendered shares,  held,  that  the 
agreement  was  not  binding  upon 
the  assignee;  and  that  he  was  en- 
titled, on  surrender  of  the  assigned 
certificate  to  an  unconditional  cer- 
tificate for  the  number  of  shares 
specified  in  the  certificate  assigned. 

Id. 
See  Cemetery  Associations. 
Insurance  (Fire). 
Insurance  (Life). 
Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

Upon  a  motion  for  an  extra  allow- 
ance in  an  action  to  restrain  an 
interference  with  an  easement 
the  moving  papers  did  not 
attempt  to  show  the  value  of  the 
alleged  easement.  Held,  that  grant- 
ing the  motion  w^as  error;  that 
tlic  easement  being  the  subject- 
matter  involved  in  the  litigation, 
its  value  was  the  only  proper  basis 
of  an  allowance.  Johnson  v.  Shel- 
ter Island  G.  &  C.  M.  Assn.       330 

When  costs  of  General  Tetnn 

in  equity  action  tcill  not  he  alUnced 
to  appellant  tcho  succeeds  in  this  court 
upon  point  to  which  attention  of 
General  Term  was  not  ceUled. 

See  Grimcold  v.  M.  E.  R,  Co.  (Mem.) 

640 

COUXTERr-CLAIM. 

Plaintiff  contracted  to  wA\  to  defend- 
ant certain  premises  for  $25,000; 
the  contract  contained  a  provision 
that  plaintiff  would  deliver  the 
house  on  the  premises  in  good  con- 
dition and  put  in  three  new  grates. 
Defendant  subsequently  paid  all 
of  the  purchase-money  except 
$350,  which  was  retained  pursu- 
ant to  an  agreement  to  the  effect 
that  $50  was  allowed  for  grates  not 
in,  and  the  balance  should  be  re- 
tained to  secure  completion  of  side- 
w^alksand  iron  gate,  and  when  this 
was  done,  the  stime  was  to  be  paid 
by  the  purchaser.  In  an  action 
to  recover  the  $300,  defendant 
alleged,  by  v;ay  oi  counter-claim, 
that  the  house  was  not  delivered 
in  good  condition,  various  defects 
being  specified;  that  when  these 
defects  were  discovered,  plaintiff's 
attention  was  called  thereto  and 
he  promised  to  make  the  necessary 
repairs,  and,  at  the  time  of  clos- 
ing the  contract,  stated  that  the 
work  had  been  done,  when,  in 
fact,  it  had  not  been;  that  de- 
fendant, supposing  the  statement 
to  be  true,  took  tlie  deed,  entered 
into  the  new  agreement  and  paid 
the  balance  of  the  purchase- 
money.  Held,  that  the  averments 
of  the  counter-claim,  although 
they  might  have  been  insufficient 
on  demurrer,  yet  contained  the 
elements  of  fraud  sufficient  for  the 
purpose  of  the  trial;  that  plaintiff 
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was  entitled  to  overcome  the  effect 
of  the  new  agreement,  so  far  as 
it  was  made  an  obstacle  to  the 
operation  of  the  stipulation  in  the 
original  contract,  by  showing  the 
fraud:  and  that,  therefore,  rejec- 
tion of  evidence  to  establish  the 
counter-claim  was  error.  Disbraic 
V.  Harris.  362 


COUNTY  COURT. 

1 .  The  power  conferred  upon  County 
Courts  by  the  provision  of  the 
Code  of  Civil  Procedure  (§  840), 
which  extends  their  jurisdiction  to 
the  "foreclosure,  redemption  and 
satisfaction  of  a  mortgage  upon 
real  property,"  does  not  include, 
as  incidental  thereto,  the  power  to 
reform  a  mortgage.  T/ionias  v. 
Harmon.  84 

2.  The  word ''mortgage,"  as  used  in 
said  provision  means  a  TVTitten 
mortgage  only.  Id. 

3.  The  provision  of  said  Code  (§  840), 
giving  said  courts  jurisdiction  of 
an  action  '*  to  procure  a  judgment 
requiring  the  specific  perform- 
ance of  a  contract  relating  to  real 
property,"  has  reference  to  con- 
tracts winch  are  complete,  and 
does  not  extend  to  the  reformation 
of  an  imperfect  instrument,  even 
if  it  is  a  lien  upon  land.  Id. 

4.  A  County  Court,  therefore,  has 
not  jurisdiction  of  an  action  to 
reform  a  mortgage,  although  part 
of  the  relief  asked  is  the  fore- 
closure of  the  mortgage  after  it 
has  been  reformed;  the  remedies 
are  independent,  and  may  be  at- 
tained by  separate  actions,  open 
to  separate  and  independent  de- 
fenses. Id, 

COURTS. 

See  County  Court. 
General  Term. 


DAJIAGES. 

1.  In  order  to  justify  a  recovery  of 
damages  for  fraud  and  misrepre^ 
sentation,  it  must  appear  that  the 
injury  complained  of  proceeded  so 
directly  from  the  wrongful  acts 


that,  according  to  common  experi- 
ence and  the  usual  course  of  events, 
it  might,  under  tl^e  particular  cir- 
cumstances, have  reasonably  been 
expected,  and  the  damages  mast 
be  its  natural  and  proximate  con- 
sequence.    Jex  v.  Straus.  283 

2.  Defendant  leased  certain  premises 
to  plaintiff,  who  deposited  with 
him  a  sum  of  money  under  a  pro> 
vision  in  the  lease  that  defendant 
should  hold  the  same  as  security 
for  the  faithful  performance  by 
plaintiff  of  his  covenants  in  the 
lease,  the  same  to  be  applied  as 
payment  of  rent  on  the  last  three 
months  of  the  term,  provided  the 
lease  was  not  sooner  terminated  by 
plaintiff's  failure  to  perform,  iii 
which  last  event  it  was  declared 
that  the  sum  paid  should  be  for- 
feited and  become  the  propertv  of 
defendant  absolutely.  Default  Lav- 
ing been  made  in  tlie  paj-ment  of 
one  month's  rent,  plaintiff  was  dis- 
possessed by  defendant,  who  re- 
fused to  pay  back  any  part  of  the 
deposit.  In  an  action  to  recover 
the  same,  less  the  amount  due  for 
the  month's  rent,  hi  Id,  that  the 
provision  in  reference  to  the  de- 
posit was  not  intended  to  ffive  it 
the  character  of  liquidatea  dam- 
ages, but  rather  as  a  penalty;  that 
the  deposit  was  as  securitvfor  the 
performance  of  plaintiflf'a  cove- 
nants, and  w^as  held  as  indemnity 
for  such  loss  as  should  arise  from 
his  breach;  that,  after  the  re-entry 
by  defendant,  he  was  entitled  to 
retain  such  sum  only  as  would 
cover  the  damages  resulting  from 
the  breach  of  covenant  prior 
thereto,  and  the  plaintiff  was  en- 
titled to  the  surplus.  Chaude  v. 
Shepard.  3»7 

When  interest  not  reeorerable 

on  amount  paid  onpurehme  of  lands 
at  tax  sales  in  city  of  Brooklyn  toid 
beeau-se  of  irreffuUtrities. 

See  W'hit/f  v.  City  of  Brooklyn.     53 


DECEIT. 
iSe«  Fraud. 

DEED. 

1.  Defendant,  a  corporation,  having 
power  under   its  charter  (Chap. 
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^7,  Laws  of  1872)  to  purchase  and 
sell  real  estate,  purchased  certain 
lands,  and  caused  the  greater  part 
thereof  to  be  laid  out  and  mapped, 
in  accordance  with  a  plan  of  im- 
provement accepted  by  the  asso- 
ciation, into  lots,  streets,  avenues 
and  parks.  At  a  sale  of  lots  there 
was  distributed  among  those  pres- 
ent what  purported  to  be  a  litho- 
fraphic  copy  of  the  original  map. 
he  portion  not  laid  out  into 
streets  was  marked  upon  this  copy 
as  **The  Ramble,"  and  thereon 
ground  was  marked  out  as  a  site 
for  a  chapel .  Plaintiffs  purchased 
lots  marked  out  on  the  map,  which 
was  referred  to  in  the  deeds.  In 
An  action  to  restrain  the  associa- 
tion from  erecting  a  hotel  on  the 
lot  so  marked  as  a  chapel  site, 
held,  that  while  as  to  so  much  of 
the  land  designated  on  the  map 
as  public  grounds,  each  purchaser 
acquired  an  easement,  by  implied 
covenant,  as.  appurtenant  to  the 
premises  granted,  the  enjoyment 
of  which  defendant  could  not 
thereafter  abridge,  and  conceding 
that  the  portion  designated  as 
"The  Ramble"  could  not  be  used 
for  other  purposes  than  a  ramble 
or  park,  yet,  as  on  the  map  a 
portion  of  this  was  marked  out 
as  a  site  for  a  building  the  right 
to  erect  a  building  thereon  was 
expressly  reserved;  that  the  mere 
fact  that  this  site  was  designated 
on  the  map  as  a  chapel,  did  not 
constitute  an  implied  covenant 
that  no  other  than  a  building 
for  religious  purposes  should  be 
erected  thereon,  and  without  a 
covenant,  express  or  implied,  de- 
fendant had  the  right  to  devote  a 
structure  erected  on  the  site  to 
other  purposes;  and,  therefore,  in 
the  absence  of  evidence  that  the 
change  of  use  will  abridge  the 
enjoyment  of  plaintiffs'  easement, 
thej^  could  not  maintain  their 
action.  JoJiimm  v.  Shelter  Island 
G.  d:     ,  M.  Association,  330 

2.  While,  where  it  appears  that  an 
instrument  offered  to  establish  a 
defeasance  was  entered  into  subse- 
quently to  a  deed  and  not  in  pur- 
suance of  the  original  agreement 
made  at  or  before  its  execution  and 
delivery,  it  may  not  be  read  with 
the  deed  for  the  purpose  of  estab- 
lishing the  latter  as  a  mortgage, 


where  the  two  instruments  were 
executed  in  pursuance  of  the  orig- 
inal agreement  and  so  constitute  a 
part  of  the  same  transaction,  they 
mav  be  so  read  together;  and  this, 
although  they  were  not  reduced  to 
writing  at  the  same  time  and  do 
not  bear  even  date.  Kraeinir  v, 
Adlesbf'A'ytr,  467 

3.  The  fact  that  the  deed  was  re- 
corded before  the  date  of  the 
agreement  of  defeasance,  while  it 
raises  the  presumption  that  it  was 
delivered  at  or  before  the  date  of 
the  record,  is  not  conclusive,  and 
it  mav  be  shown  that  it  was  not  in 
fact  delivered  until  a  later  period. 

/rf.* 

4.  A  deed  absolute  in  terms,  but 
given  simply  as  security  for  the 
payment  of  a  debt,  is  a  inoitgage 
with  all  the  incidents  of  that 
instrument.  Id, 

5.  The  absence  of  an  express  agree- 
ment to  pay  the  debt  is  not  con- 
clusive as  to  the  nature  of  the 
contract,  but  is  simplv  a  circum- 
stance to  be  considered  in  constru 
ing  it.  Id. 

6.  So  also  the  fact  that  the  deed 
contains  a  covenant  on  the  paat  of 
the  grantee  assuming  the  payment 
of  a  prior  mortgage  is  not  con- 
clusive, but  simply  a  circumstance 
to  be  considered  in  determining  the 
purpose  of  the  parties.  Id, 

See  Grant. 


DEFENSES. 

1.  In  an  action  brought  by  an 
owner  of  a  lot  adjoining  a  city 
street  to  restrain  defendant  from 
maintaining  and  operating  an 
elevated  railroad  in  a  street  in 
front  of  plaintiff's  premises,  and 
for  damages  sustained,  the  court 
found  that  the  railroad  structure 
did  not  interfere  with  the  air  of 
plaintiff's  building  or  with  access 
thereto  in  any  substantial  degree, 
but  that  said  structure  fills  a  mrge 
portion  of  the  street,  seriously 
impairs  his  light,  and  that  the 
smoke,  gas,  steam  and  cinders, 
emitted  from  the  engines,  enter 
plaintiff's  doors  and  windows  and 
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cause  him  injury;  that  by  reason 
of  said  fa<:?ts,  the  rental  value  of 
plaintiff's  premises  has  been  seri- 
ously diminished,  and  his  property 
has  been  and  is  permanently  dani- 
ai?ed,  and  its  value  lessened. 
Ild'l,  that  the  erection  and  opera- 
tion of  said  elevated  road  was  a 
material  impairment  of  plaintiff's 
right  of  property,  for  which  he 
was  entitled  to  recover  compensa- 
tii)n;  also  that  the  fact  the  road 
was  constructed  pursuant  to  legis- 
lative authority  was  not  a  defense. 
Abendrothw.  Maiiliattan R.  Co,      1 

1.  This  action  was  brought  fi  ve  years 
after  the  construction  of  the  road: 
plaintiff  had  wcasionally  been 'a 
fare-paying  passenger  t hereon .  It 
appeared  that  when  the  road  was 
being  built,  plaintiff  forbade  the 
railroad  corporation  from  con- 
structing it  and. threatened  litiga- 
tion. Iiiid,  that  while  the  delay 
in  bringing  suit  might  have  been 
entitled  to  consideration  in  an 
action  brought  solely  in  equity  to 
compel  the  removal  of  the  roa<l,  in 
an  action  for  damages  it  was  no 
defense.  Id. 


DEVISE. 

1.  On3  who  lias  taken  lands  by  de- 
vise, holds  the  same  as  purchaser 
within  the  meaning  of  the  pro- 
vision of  the  act  "to  enable  resi- 
dent aliens  to  hold  and  convey 
real  estate  "  (§  4,  chap.  115,  Law's 
of  1845,  as  amended  by  chap.  261, 
Laws  of  1874,  and  chap.  38.  Laws 
of  1875),  which  provides  that  if 
any  alien,  resident  or  citizen,  who 
has  purchased  and  taken  a  convey- 
ance of  real  estate  within  this  state 
shall  die  "leaving  persons  who. 
according  to  the  statutes  of  Uiis 
state,  would  answer  the  descrip- 
tion of  heirs,"  such  persons, 
whether  aliens  or  citizens,  may 
take  ard  liold  as  heirs  the  real 
estate  owned  and  held  by  the  de- 
cedent at  the  time  of  his  death. 
Stamm  v.  Bostmck.  48 

2.  Real  estate,  therefore,  taken  and 
held  by  the  decedent  as  devisee, 
passes  to  his  heirs,  alien  or  resi- 
dent, under  said  provision.         /rf. 


DEVISEES. 


It  M/ans,  the  defense  of  idtra  Hrts  is  |  See  Legatees,  Next  op  Kin,  Heibs 


available  to  the  corporation  in  all 
casesof  executory  contracts,  unless  ' 
it  would  defeat  justice  or  accom- ; 
plish  a  lesral  wrong.  Jemisoii  t.  I 
Cifizins*  tkicings  Bank.  135 


DEFINITIONS. 

One  who  has  taken  lands  by  devise, 
holds  the  same  as  purchaser  within 
the  mtnuiing  of  the  provision  of 
the  act  "to  enable  resident  aliens 
to  hold  and  convey  real  estate" 
(j^  4,  chap.  115,  Laws  of  1845,  as 
amended  by  chap.  201,  Laws  of 
1874,  and  chap.  38,  Laws  of  1875), 
which  provides  that  if  any  alien, 
resident  or  citizen,  who  has  pur- 
chased and  taken  a  conveyance 
of  real  estate  within  the  state  shall 
die  "leaving  persons  who,  accord- 
ing to  the  statutes  of  this  state, 
would  answer  the  description  of 
heir."  such  persons,  whether 
aliens  or  citizens,  may  take  and 
hold  as  heirs  the  real  estate  owned 
and  held  bj  the  decedent  at  the 
time  of  his. death.  Stamm  v. 
Bostm'ck,  48 


AND  Devisees. 

DRAFTS. 
See  Bills,  Notes  and  Checks. 

EASE>IENTS. 

1.  An  owner  of  a  lot  adjoining  a 
city  street,  although  his  title  ex- 
tends only  to  the  side  of  the  street, 
and  he  has  no  Interest  therein  save 
as  abutting  owner,  has  incorporeal 
private  rights  therein,  which  are 
incident  to  his  property,  and  which 
may  be  so  impaired  as  to  entitle 
him  to  damages.  Abendroth  v. 
Mdnliattan  R.  Co.  1 

2.  Such  rights  are  private  property 
within  the  provision  of  the  State 
Constitution  (Art.  1,  §  6),  which 
forbids  the  taking  of  private  prop- 
erty for  public  use,  without  just 
compensation;  it  is  no  justilica- 
tion,  therefore,  for  the  impair- 
ment, that  the  act  complaint  of 
was  done  pursuant  to  legislative 
authority.  Id. 


INDEX. 


70a 


8.  Defendant,  a  corporation,  having 
power  under  its  charter  (Chap. 
647,  Laws  of  1872)  to  purchase  and 
sell  real  estate,  purchased  certain 
lands,  and  caused  the  greater  part 
thereof  to  be  laid  out  and  mapped, 
in  accordance  with  a  plan  of  im- 
provement accepted  by  the  asso- 
ciation, into  lots,  streets,  avenues 
and  parks.  At  a  sale  of  lots  there 
"was  distributed  among  those  pres- 
ent what  purported  to  be  a  litho- 
graphic copy  of  the  original  map. 
The  portion  not  laid  out .  into 
streets  was  marked  upon  this  copy 
as  "  The  Ramble,"  and  thereon 
ground  was  marked  out  as  a  site 
for  a  chapel.  Plaintiffs  purchased 
lots  marked  out  on  the  map,  which 
was  referred  to  in  the  deeds.  In 
an  action  to  restrain  the  associa- 
tion from  erecting  a  hotel  on  the 
lot  so  marked  as  a  chapel  site, 
Tield,  that  while  as  to  so  much  of 
the  land  designated  on  the  map  as 
public  grounds,  each  purchaser 
acquired  an  easement,  by  implied 
covenant,  as  appurtenant  to  the 
premises  granted,  the  enjoyment 
of  which  defendant  could  not 
thereafter  abridge,  and  conceding 
that  the  portion  designated  as 
**  The  Ram  Die  "  could  not  be  used 
for  other  purposes  than  a  ramble 
or  park,  yet,  as  on  the  map  a  por- 
tion of  this  was  marked  out  as  a 
site  for  a  building  the  right  to 
erect  a  building  thereon  was  ex- 
pressly reserved;  that  the  mere 
fact  that  this  site  was  designated 
on  the  map  as  a  chapel,  did  not 
constitute  an  implied  covenant 
that  no  other  than  a  building  for 
religious  purposes  should  be 
erected  thereon,  and  without  a 
covenant,  express  or  implied,  de- 
fendant had  the  right  to  devote  a 
structure  erected  on  the  site  to 
other  purposes;  and,  therefore, 
in  the  absence  of  evidence  that  the 
change  of  use  will  abridge  the 
enjoyment  of  plaintiffs'  easement, 
they  could  not  maintain  their 
action.  John»m  v.  Sficlter  Island 
O.  &  C,  M,  Asaociatton.  330 

EJECT^rENT. 

Under  an  answer  denying  the  allega- 
tions of  the  complaint,  in  an  ac- 
tion of  ejectment,  the  defense  of 
want  of  title  in  plainti^  is  admis- 
sible.   Benton  v.  Hatch,  322 

SicKELs— Vol.  LXXVIL 


EMINENT  DOMAIN. 

As  to  the  parties  entitled  to  an^ 

aicard  for  lands  taken  by  the  state, 
under  the  right  of  eminent  domain. 

HteWelch  v.  /.  <t-  T,  Nat,  Bank,  177. 


EQUITY. 

Equity  will  not  grant  relief  for  the  * 
protection  of  the  exclusive  use  of 
a  misrepresentation  by  means  of 
such  a  term,  when  it  may  tend  to  * 
deceive  and  mislead  the  public, . 
and  so  induce  custom.    Koehler  v. 
Sanders.  65  • 

ESTOPPEL. 

1.  Any  agreement,  declaration  or 
course  of  action  on  the  part  of  the 
company  which  leads  a  party  in- 
sured honestly  to  believe  that,  by 
conforming  thereto,  a  forfeiture  of 
his  policy  will  not  be  incurred,, 
followed  by  due  conformity  on  his: 
part,  will  estop  the  company  from, 
insisting  upon  the  forjfeiture,. 
though  it  might  be  claimed  under 
the  express  letter  of  the  contract.. 
Kenyan  v.  K.  T,  db  M,  M,  A,  As»n. 

24T 

2.  Prior  to  the  enabling  act  of  1879 
(Chap.  248,  Laws  of  1879),  a  mar- 
ried  woman  who  had  a  child  or 
any  issue  of  a  child  living,  had  no 
power  to  assign  a  policy  of  insur- 
ance issued  pursuant  to  the  act  of 
1840  (Chap.  80,  Laws  of  1840), 
upon  the  life  of  her  husband,  for 
her  benefit,  during  the  life  of  her 
husband.  The  beneficiary  is  not 
estopped  from  contesting  the  va- 
lidity of  such  an  assignment  by  the 
fact  that  it  contains  a  covenant  to 
the  effect  that  it  is  valid  and  suf- 
ficient, and  that  whenever  required 
the  assignor  will,  in  order  to  carry 
out  the  design  of  the  instrument, 
do  any  act  necessary  for  that  pur- 
pose.    Brick  Y.  Campbell.  837 

3.  Where  land  was  leased  for  nur- 
sery purposes,  and  the  owner  of 
the  nursery  stock,  relying  upon  a 
promise  of  the  lessors  that  he 
might  enter  upon  the  premises  and 
remove  it  in  the  spring,  after  the  ter- 
mination of  the  lease,  allowed  it  to 
remain  after  surrender  of  the  prem- 
ises, h£ld,  that  said  lessors  wera 
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estopped  from  claiming  ownersliip 
of  tlic  stock  by  reason  of  the  ter- 
mination of  the  lease;  that  the 
owner  was  entitled  to  a  reasonable 
and  proper  opportunity  to  remove 
it  during  the  spring,  and  that 
upon  a  refusal  of  the  lessors  to 
permit  him  so  to  do.  an  action 
was  maintainable  against  the  les- 
sors for  a  conversion.  Duff  us  v. 
Bands.  423 

'4.  It  seems,  a  party  to  a  contract 
which  contains  a  provision  that  it 
shall  not  be  changed,  except  by  a 
writing  signed  by  him,  may  by 
conduct  estop  himself  from  enforc- 
ing the  provision  against  a  party 
who  has  acted  in  reliance  upon 
such  conduct;  and  so,  the  acts  of 
an  agent  who  possesses  the  power 
of  the  principal,  or  who  has  been 
held  out  by  the  principal  as  pos- 
sessing his  power  in  respect  to  the 
provision  alleged  to  have  been 
altered,  may  also  estop  his  princi- 
pal.   Messelba<;k  v.  Gorman.     578 

WJtefi  corporation  not  estopped 

from  setting  up  in  action  on  contract 
tJie  defense  of  ultra  vires. 

Ses  Jemison  v.  Citizens'  Savings 
Bank,  185 

WJien  pnncipal,  by  ratifying 

'O^^ts  of  anotlier  as  his  agtnt  ex  male- 
ficiOy  may  be  estopjxd  from  claiming 
property  transferred  by  suc?i  agent  to 
-a  bona  fide  purchaser, 

ike  Bean  v.  Am,  L,  db  T,  Co,     622 


EVIDENCE. 

1.  While  parol  evidence  may  be  re- 
ceived to  show  what  was  litigated 
upon  the  trial  of  a  former  action, 
it  must  be  consistent  with  the 
record  and  cannot  be  admitted  to 
contradict  it.    Lorillard  v.  Clyde. 

41 

S.  Testimony  is  also  incompetent 
which  merely  tends  to  show  that 
the  defendants  omitted  to  produce 
upon  the  former  trial  all  the  evi- 
dence that  was  admissible  therein 
on  their  behalf.  Id. 

8.  Defendants  guaranteed  to  plaintiif 
an  annual  dividend  of  seven  per 
cent  for  seven  years  from  July  1, 
1874,    on   certain   stock.    In   an 


action  upon  the  guaranty  to  re- 
cover for  a  default  in  paying  divi- 
dend for  the  vear  1879,  clefendaot 
pleaded  in  bar  a  judgment  in 
plaintiff's  favor  in  an  action  upon 
the  guaranty  bnmght  in  1881.  to 
recover  for  a  default  in  1876.  It 
appeared  by  the  judgment  record 
in  that  action  that  defendants 
pleaded  in  bar  therein  the  pen- 
dency of  another  action  to  recover 
for  defaults  in  1877  and  1878.  The 
judgment  recited  that  the  issues 
were  tried,  and  it  was  adjudgt^ 
that  the  answer  contained  no  de- 
fense. HeM,  that  the  trial  coun 
properly  excluded  evidence  tend- 
ing to  show  that  upon  the  trial  oi 
the  former  action  no  proof  was 
offered  to  support  the  plea  oi 
former  action  pending,  in  the  al>- 
sence  of  an  offer  to  show  that  the 
defense  ^^as  waived,  withdrawn  or 
stricken  from  the  record.  Id. 

4.  Where,  upon  inspection  of  a  writ- 
ten contract,  read  it  may  be.  in 
the  light  of  surrounding  circum- 
stances, it  appears  to  contain  the 
entire  engagement  of  the  parties, 
and  to  define  the  object  and  meas- 
ure the  extent  of  such  engagement, 
it  constitutes  and  is  presumed  to 
contain  the  whole  contract,  and 
cannot  be  varied  by  parol.  £ng*l- 
horn  V.  Beitlinger,  76 

5.  In  an  action  for  an  alleged  breach 
of  contract  of  sale  on  tl  e  part  of 
the  vendee  in  refusing  to  accept 
the  goods,  it  appeared  that  the 
contract  was  made  by  defendants, 
who  were  merchants,  with  plain- 
tiff's assignors,  who  Wt.re  manu- 
facturers of  the  goods  in  question, 
through  brokers,  and  wus  evi- 
denced by  a  bought  and  sold  note, 
signed  by  the  brokers,  which  set 
forth  the  quantity  of  goods  sold, 
the  price,  the  time  of  payment, 
and  the  time  of  delivery.  Defend- 
ants were  allowed  to  prove,  under 
objection  and  exception,  that  this 
note  was  sent  to  them  with  a  let- 
ter from  the  brokers  which  con- 
tained a  promise  that  the  vendor 
would  advance  the  price  of  the 
goods;  that  the  brokers  repre- 
sented that  said  assignors  would 
issue  a  circular  to  that  effect,  and 
that  the  promise  was  not  per- 
formed. ^  At  the  close  of  defend- 
ants' case  the  court  held  that  the 
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proof  did  not  make  out  a  defense, 
and  directed  a  verdict  for  plaintiff. 
UM,  no  error.  Id. 

6.  In  an  action  to  recoyer  damages 
for  injuries  alleged  to  have  been 
sustained  by  plaintiff,  bv  reason  of 
her  falling  upon  one  of  clcfendant's 
sidewalks,  which  defendant  had 
negligently  suffered  to  be  out  of 
repair,  and,  in  consequence,  ice 
had  accumulated  thereon,  causing 
the  fall,  a  "witness  for  the  plain- 
tiff was  permitted  to  testify,  under 
objection  and  exception,  that 
about  two  years  prior  to  the  acci- 
dent in  question  he  fell  upon  the 
ice  at  the  same  place,  and  that 
there  was  then  about  the  same 
amount  of  ice  as  when  plaintiff 
fell.  It  did  not  appear  that  the 
prior  accumulation  of  ice  was 
caused  by  defects  in  tlie  sidewalk. 
ITeld,  that  the  receptiot  of  the  tes- 
timony w^as  error.  Oillrie  v.  City 
of  Lockport.  403 

When  indorsement  hy  pur- 
chaser of  certificate  of  tax  mle  not  suf- 
ficient eridence  of  dssigmneut. 

See  White  v.  City  of  Brooklyn,    58 


EXCEPTIONS. 

1.  An  order  of  General  Term  revers- 
ing a  judgment  entered  upon  the 
report  of  a  referee,  stated  that  the 
reversal  was  based  **  upon  the  facts 
aa  well  as  the  law."  No  exception 
was  taken  to  the  findings;  there 
were  no  requests  to  find,  and  the 
case  did  not  show  that  it  contained 
all  the  evidence.  Udd,  that  the 
General  Term  had  no  power  to 
review  the  facts  or  to  reverse  the 
Judgment  upon  the  ground  of  error 
m  the  flndmgs  of  fact;  that  the 
facts,  as  found  by  the  referee, 
must,  for  the  purpose  of  an  ap- 
peal, be  accepted  as  the  facts  of 
the  case.     Travis  v.  Trans,      449 

2.  It  seems  that  in  such  case  the  ap- 
pellate court  will  not  look  into 
the  evidence,  even  so  far  as  it  is 
returned,  for  facts  to  reverse  the 
judgment.  Id. 

8.  Certain  facts  which  were  found 
as  such  by  the  referee  in  the  body 
of  his  report,  were  alluded  to  in 


the  conclusions  of  law,  in  order  to 
make  plain  the  application  of  the 
law  thereto;  there  were  no  excep- 
tions to  the  findings  of  fact,  but 
there  were  exceptions  to  the  con- 
clusions of  law,  and  **  to  each  and 
every  part  thereof."  Ildd,  that 
the  exceptions  did  not  operate  as 
notice  to  the  successful  party  that 
the  appellant  intended  to  msist 
that  such  facts  had  no  evidence  to 
support  them;,  and  they  gave  the 
General  Term  no  power  to  review 
the  facts.  Id. 

4.  An  omission  to  find  facts,  claimed 
by  an  unsuccessful  party  to  be 
established  by  the  evidence,  can 
only  be  taken  advantage  of  by  an 
exception  to  a  refusal  to  so'  find, 
upon  request  duly  made  as  re- 
quired by  the  Code  of  Civil  Pro- 
cedure (§§  993, 1023).  Id. 

5.  In  an  action  upon  a  promissory 
note,  the  defense  was  want  of  con- 
sideration. The  evidence  on  this 
issue  was  conflicting.  There  was 
sufficient  to  support  a  finding  of  a 
good  consideration.  Both  parties 
asked  the  court  to  direct  a  verdict 
in  their  favor.  The  court  directed 
a  verdict  for  plaintiff;  after  such 
verdict  had  been  rendered,  defend- 
ant moved  for  a  new  trial  and,  his 
motion  having  been  denied,  asked 
to  go  to  the  jury  upon  the  question 
of  consideration  and,  his  request 
being  refused,  excepted.  Ilild, 
that  the  exception  was  not  avail- 
able, as  the  request  came  too  late. 
Howell  v.  Wnght.  667 


EXECUTION. 

Where,  prior  to  the  passage  of  the 
Code  of  Civil  Procedure,  a  senior 
judgment-creditor  redeemed  land 
of  the  debtor,  sold  on  execution 
issued  upon  a  junior  iudgment, 
and  received  the  sheriff's  deed, 
and  the  land  was  of  more  value 
than  the  amount  paid  to  redeem 
and  the  amount  due  upon  the 
senior  judgment,  hdd,  that  said 
judgment  was  satisfied;  and  that 
a  sale  of  other  lands  of  the  debtor 
upon  execution  issued  thereon 
was  invalid,  and  no  title  was  ac- 
quired by  virtue  thereof.  Benton 
V.  Hatch.  822 
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FIDUCIARY  RELATION. 

Defendant  B.  having  acquired,  in 
his  own  name,  but  for  the  joint 
benefit  of  himself  and  the  other  in- 
dividual defendants  herein,  op- 
tions, givinff  a  right  to  purchase 
certain  minmg  property,  entered 
with  them  into  a  contract,  by  the 
terms  of  whicli  it  was  agreed  to 
issue  a  prospectus  and  invite  sub- 
scriptions for  the  stock  of  a  corpo- 
ration wliich  it  was  proposed  to 
organize,  in  case  subscriptions 
were  obtained  sufficient  to  pay  for 

.  the  property;  in  which  case  the 
purchase  was  to  be  made  and  title 
taken  by  B.  for  himself  and  as 
trustee  for  his  associates;  he  to 
convey  to  the  corporation,  receiv- 
ing therefor  the  whole  capital 
stock.  All  that  remained  of  said 
stock,  after  delivery  to  the  sub- 
scribers, was  to  be  divided  be- 
tween the  contracting  parties  in 
specified  proportions.  A  pros- 
pectus and  subscription  paper 
were  accordingly  issued ;  the  former 
set  forth  the  terms  and  conditions 
upon  which  the  corporation  was 
proposed  to  be  organized,  and  in 
It  the  names  of  the  associates  were 
given  as  the  officers  and  trustees 
of  the  corporation.  In  the  sub- 
scription paper  H.,  one  of  the  as- 
sociates, was  named  as  trustee  for 
the  subscribers.  The  capital  stock 
of  the  proposed  corporation  was 
fixed  at  |1,500,0(K),  divided  into 
shares  at  the  par  value  of  $10  each. 
The  prospectus  stated  that  only  a 
portion  of  the  shares  were  to  be 
sold  at  $4  per  share;  they  were  to 
be  fully  paid  up  and  non-assess- 
able. Subscriptions  having  been 
received  from  plaintiffs  and  others 
for  about  61,000  shares  at  the 
prices  agreed  upon,  the  corpo- 
ration was  organized.  The  asso- 
ciates, who  had  performed  or 
directed  everything  that  was  done 
previous  to  the  incorporation, 
signed  the  necessary  certificate 
therefor,  naming  themselves  as 
trustees  for  the  first  year.  B. 
thereupon  completed  the  purchase 
of  the  property,  received  a  deed, 
and  immediately  conveyed  to  the 
corporation;  all  the  stock  was 
thereupon  issued  to  him:  he  as- 
signed the  shares  subscribed  for 
to  the  purchasers  and  applied  the 
money  in  payment  of  a  loan  made 


to  him  and  his  associates  to  make 
the  purchase.  After  paying  the 
cost  of  the  purchase'and  other  ex- 
penses, the  associates  had  remain- 
ing on  hand  58,23*5  shares  of  stock, 
for  which  they  paid  nothing,  and 
which  were  divided  between  them 
as  provided  in  their  contract. 
Plaintiffs,  when  they  received  and 
paid  for  their  stock,  had  no  knowl- 
edge of  the  contract  or  notice  that 
defendants  were  to  acquire  shares 
without  paying  for  them.  In  an 
action  to  recover  damages,  keid, 
that  plaintiffs  had  the  right  and 
were  led  to  believe,  from  the  docu- 
ments and  cii  jumstances,  that 
defendants  were  acting  in  the 
interest  of  ail  the  investors,  and 
defendants  knew  that  plaintiffs  so 
believed;  and  so,  that  the  relation 
between  the  parties  was  not  that 
of  vendors  and  vendees  simply, 
but  was  one  of  trust  and  confi- 
dence, binding  defendants  to  the 
exercise  of  g<>od  faith,  and  to  dis- 
close the  information  they  pos- 
sessed affecting  the  value  of  the 
property;  and  that  plaintiffs  were 
entitled  to  recover.  Bretcster  v. 
JIatck.  349 

A  superintendent  of  a  cemeUrg 

asmciation  doe*  not  Ma  nd  in  afidueiar}f 
relation,  t^  the  association,  w  OA  to 
bntig  a  contract  hetireen  him  and  it 
for  the  sale  of  lots  in  the  cem^ery 
mthin  tlis  condemnation  of  public 
policy. 

:xe  Palmer  v.  C.  H.  Cemetery ^  429 


FIXTURES. 

Nursery  trees,  vines  and  shrubs 
growing  on  land  partake  of  the 
same  character  as  Rowing  crops. 
A  party  entering  mto  possession 
by  title  paramount  to  the  right  of 
tiie  tenant,  takes  them.  Satttr- 
man  v.  Albright.  484 

FORECLOSURE. 

1.  An  agreement  between  parties 
interested  in  a  foreclosure  sale, 
that  all  but  one  shall  refrain  from 
bidding,  and  permitting  that  one 
to  become  the  purchaser,  is  not 
necessarily,  and  under  all  circum- 
stances, void  as  against  public 
policy.  If  the  primary  purpose 
be,  not  to  suppress  competitioii^ 
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but  to  protect  the  rights  of  the 
parties,  and  there  be  no  fraudulent 
purpose  to  injure  or  defraud 
others  interested  in  the  result  of  the 
sale  the  agreement  may  be  upheJd. 
Ilopkim  V.  Ensign.  144 

2.  The  question  is  one  of  fact  to  be 
determined  by  the  trial  court  upon 
the  evidence.  Id. 

8.  In  an  action  to  foreclose  a  mort- 
gage in  which  the  defense  was 
that  the  mortgage  was  obtained 
by  duress  and  that  it  was  not  sup- 
ported by  a  valid  and  legal  con- 
sideration, it  appeared  that  \V., 
the  mortgagee,  had  rendered  a 
large  amount  of  professional  serv- 
ices for  H.,  the  surviving  partner 
of  the  firm  of  H.  &  E.,  for  which 
no  compensation  could  be  com- 
pelled on  account  of  H.'s  insol- 
vency. A  mortgage,  executed  bv 
E.,  was  about  bemg  foreclose(i; 
W.  proposed  to  bid  to  secure  his 
claim;  E.'s  wife  desired  to  obtain 
title  to  the  property  for  the  amount 
due  on  the  mortgage,  and  the  only 
creditor  of  her  husband,  interested 
in  the  foreclosure,  was  willing 
that  she  should  do  so.  She  there- 
upon agreed  that  if  AV.  would  re- 
frain from  bidding  on  the  sale, 
and  she  should  become  the  pur- 
chaser for  the  amount  necessaiy  to 
satisfy  the  judgment,  she  would 
execute  to  him  her  bond  and  a 
mortgage  on  the  premises  for  the 
amount  of  his  claim.  The  condi- 
tions having  been  complied  with. 
Mrs.  E.  executed  the  bond  and 
mortgage  as  agreed,  which  were 
those  in  suit.  The  referee  who 
tried  the  case  found  as  facts  that 
the  papers  were  executed  intelli- 
gently, without  duress  and  with 
full  knowledge,  by  the  mortgagor, 
of  all  her  rights.  Held,  that  the 
mortgage  was  for  a  full  and  valu- 
able consideration,  and  that  plain- 
tiff was  entitled  to  the  usual  judg- 
ment of  foreclosure  and  sale;  also, 
Tield,  that  the  owner  of  the  equity 
of  redemption  could  not  attack  the 
agreement,  in  this  action;  that,  if 
injured,  it  was  by  a  sale  of  the 
land  for  less  than  its  value,  and 
her  remedy  was  an  application 
to  set  aside  the  sale.  Id. 

4.  Plaintiff  and  defendant  were  co- 
sureties on  the  bond  of  A.,  brother 


of  defendant,  as  administrator.  A. 
having  appropriated  to  his  own 
use,  monevs  of  the  estate,  plaintiff 
loaned  to  him  half  the  amount  so 
appropriated  and  defendant  exe- 
cuted to  him  a  bond  and  mortgage 
for  a  sum  equal  to  the  other  half, 
under  an  imderstanding  that  it 
was  not  to  be  assigned  or  used  in" 
any  manner,  save  as  a  voucher  in 
his  favor  as  administrator.  The 
loan  not  having  been  paid,  plaintiff 
instituted  proceedings  to  secure 
his  release  and  discharge  as  surety. 
In  order  to  induce  plaintiff  to 
abandon  his  proceedings  and  to 
remain  as  surety.  A.,  pursuant  to 
an  arrangement  between  the  par- 
ties, executed  to  plaintiff  an  as- 
signment of  said  bond  and  mort- 
gage. Annexed  to  it  was  a  writing, 
signed,  sealed  and  acknowledged 
by  defendant,  consenting  to  the 
assignment,  and  for  a  considera- 
tion expressed,  covenanting  and 
agreeing  that  the  bond  and  mort- 
gage were  good,  valid  and  subsist- 
mg  securities  for  the  amount 
secured  thcrebj-;  that  no  part  of 
it  has  been  paid  or  satisfied;  and 
that  there  were  no  offsets  or 
counter-claim  against,  or  defense 
of  any  kind  to  the  same.  Plaintiff 
thereupon  abandoned  his  proceed- 
ings. In  an  action  to  foreclose  the 
mortgage,  held,  that  the  practical 
effect  of  the  instrument  so  executed 
by  defendant  was  the  creation  of 
a  valid  and  effectual  bond  and 
mortgage  given  for  a  good  consid- 
eration, and  so,  as  against  the 
mortgagor,  plaintiff  was  entitled 
to  a  judgment  of  foreclosure. 
Ilo^meinan  v.  Bodine.  158 

5.  The  E.  &  G.  V.  R.  R.  Co.  leased 
its  road  to  W.  for  the  unexpired 
term  of  its  charter.  By  the  terms 
of  the  lease,  the  lessee*  agreed  to 
pay,  as  rental,  interest  on  certain 
mortgage  bonds  before  thati.ssued 
by  the  lessor,  and  to  pay  the  mort- 
gage debt  at  maturity.  "  The  cove- 
nants in  the  lease  were  made  bind- 
ing on  the  successors  and  assigns 
of  the  parties.  AV.  executed  a  lease 
of  the  same  property  to  the  E.  R. 
Co. ,  the  lease  containing  substan- 
tially the  same  covenants  and  con- 
ditions. The  lessee  took  possession, 
and  thereafter  the  leased  road  was 
operated  as  part  of  its  system;  it 
executed  a  mortgage   on  all  its 
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property,  including  its  leasehold 
interests  in  said  road  and  other 
railroads.  The  E.  R.  Co.  having 
become  insolvent,  an  action  was 
brought  by  the  attorney-general 
to  dissolve  it,  in  which  a  receiver 
was  appointed,  who  took  posses- 
sion of  its  property,  including 
that  covered  by  said  lease.  The 
said  mortgage  was  foreclosed,  and 
by  the  decree  the. referee  appointed 
to  sell  was  directed  to  sell  the 
mortgaged  property  in  one  parcel, 
the  plamtifi  bemg  at  liberty,  how- 
ever, **  to  abandon  and  disclaim,  at 
anytime  before  the  sale,  any  lease- 
hold estates  or  interests,"  by  giving 
notice  thereof  to  the  referee,  in 
which  case  the  latter  was  directed 
not  to  expose  for  sale  the  estates 
and  Interests  so  abandoned.  The 
receiver,  who  had  been  also  ap- 
pointed receiver  in  the  foreclosure 
suit,  was  directed  to  assign  to  the 
purchasers,  on  their  request,  all 
executory  contracts  of  the  E.  R. 
Co.,  but  it  was  provided  that 
they  should  not  be  required  to 
assume  any  such  contracts  entered 
into  before  the  appointment  of  the 
receiver.  The  terms  of  sale,  which 
were  publicly  read  before  the  sale, 
excluded  such  property  "as  will 
be  declared  excepted  at  the  time 
and  place  of  sale."  The  referee, 
in  his  report  of  sale,  stated  that 
at  and  prior  thereto  he  made  due 
and  public  announcement  that  the 
said  lease,  and  the  estate  or  interest 
purporting  lo  be  created  thereby, 
would  not  be  included,  and  in  his 
deed  the  same  were  expressly  ex- 
cepted. The  property  sold  was 
purchased  under  the  Reorganiza- 
tion Act  of  1874  (Chap.  430,  Laws 
of  1874);  the  purchasing  trustees 
conveyed  to  the  new  company, 
organized  as  provided  by  the  act, 
by  deed  containing  the  sjime  ex- 
ceptions as  in  the  referee's  dee<l, 
and  the  certificate  of  incorpora- 
tion of  said  new  company,  in  recit- 
ing the  foreclosure  proceedings, 
expressly  stated  that  said  lease 
was  exempted  from  the  property 
sold.  The  receiver,  from  the  time 
of  his  appointment  up  to  the 
transfer  by  him,  operated  the 
leased  road;  after  the  transfer, 
the  new  company  openited  it.  In 
an  action  to  foreclose  the  mort- 
gage given  to  secure  the  bonds 
issued  by  the  E.  &  0.  V.  R.  R. 


Co.,  as  aforesaid,  held,  that  by  its 
lease  to  W.  the  consideration  to 
be  paid  for  the  leasehold  interest 
thereby  created,  (.  <•.,  payment  of 
the  bonds,  was  the  rent  re8er\'ed; 
that  as  the  lease  from  W.  to  the 
E.  R.  Co.  embraced  all  he  had  a<  - 
quired  from  his  lessor,  it  operated 
in  fact  as  an  assignment  of  the 
entire  term,  and  the  E.  R.  Co. 
became  liable  for  the  principal 
and  interest  on  the  bonds,  both 
by  privity  of  contra'^t  and  privity 
of  estate;  that  when  the  receiver 
took  possession  and  operated  the 
leased  road,  he  became  liable  in 
effect  as  assignee  during  the 
period  of  his  occupation;  that  the 
lease  was  neither  destroyed  nor 
affected  by  the  foreclosure  of  the 
mortgage  given  by  the  E.  R.  Co., 
or  by  the  action  brought  to  dis- 
solve it;  that  while  it  did  not 
appear  expresslv  that  the  requiixnl 
notice  of  withdrawal  of  the  lease 
was  given  prior  to  the  foreclosure 
sale,  yet  that  the  presumption  aris- 
ing from  the  fact  that  it  was  with- 
drawn was  that  notice  was  given, 
and  the  circumstances  showed 
this  was  the  intent,  and  the 
purchasers,  therefore,  acquired  no 
title;  but  that,  as  the  new  com- 
panv,  immediately  after  its  organ- 
ization, took  possession  of  the 
property  covered  by  the  lease  and 
thereaffer  operated  the  leased  road, 
in  the  absence  of  proof  as  to  the 
capacity  in  which  or  under  which 
authority  it  so  entered  and  occu- 
pied,, the  presumption  was  that  it 
entered  rightfully  and,  therefore, 
in  subordination  to  the  lease,  and 
so  that  it  became,  prima  Ja<rt>y 
liable,  as  assignee  of  the  lease,  to 
pay  the  rent,  as  stipulated  in  the 
lease,  during  the  time  that  it  oc- 
cupied, at  least  until  some  new 
arrangement  was  made  relieving 
it  from  liability.  Frank  v.  3'.  J'.. 
L.  E.  &  W.  JL  R,  Co.  197 

6.  While  title  to  mortgaged  prem- 
ises remains  in  the  mortgagor,  a 
foreclosure  and  sale  in  practical 
effect  operates  to  extinguish  the 
defeiisance,  and  the  purehaser 
takes  title  as  of  the  time  the 
mortgage  lien  was  created.  Bat- 
tinnanv.  Albright.  484 

7.  In  an  action  to  recover  for  the 
conversion  of  certain  Nursery  trees. 
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vines  and  shrubs,  upon  a  farm,  it 
appeared  that  ^he  title  to  the  farm 
was,  prior  to  August,  1878,  in  one 
M.,  a  nurseryinan,  subject  to  two 
mortgages.  The  nursery  property 
in  question  was  grown  on  the 
farm  after  the  execution  of  the 
mortgages.  Phiintilf  claimed  title 
to  the  nusery  stock  under  a  pur- 
chase at  a  sale  made  by  virtue  of 
an  execution  issued  upon  a  justice's 
judgment  in  his  favor  against  M. 
m  October,  1877.  Defendant  went 
into  possession  of  the  premises 
about  April  1,  1879,  as  grantee  of 
the  purchaser  at  a  sale  on  fore- 
closure of  one  of  said  mortgages, 
made  in  August,  1878.  For  some 
time  prior  to  the  time  of  plaintiff's 
purchase  the  mortgagor  had  been 
in  default.  IltM,  that  defendant's 
possession  was  by  title  paramount 
to  any  right  which  could  have 
been  derived  from  the  mortgagor 
subsequent  to  the  giving  of  the 
mortgage;  that  while  plaintiff  as 
against  the  mortgagor  and  with- 
out liability  to  the  mortgagee, 
might  have  taken  the  nursery 
stock  from  the  premises  prior  to 
the  foreclosure,  he  had  no  such 
right  as  against  one  who  had 
entered  under  title  perfected  by 
the  foreclosure  sale  and  the  con- 
veyance made  pursuant  thereto, 
and,  therefore,  that  the  action  was 
not  maintainable.  Id. 

8.  Also  held,  the  fact  that  the  mort- 
gagee, before  he  commenced  the 
foreclosure  suit,  had  assigned  a 
partiid  interest  in  the  mortgage, 
did  not  render  the  judgment 
therein  invalid,  and  furnished  no 
ground  for  a  collateral  attack 
upon  it.  Id. 

9.  Also  hdd,  that  the  omission  to 
make  plaintiff  a  party  to  the 
foreclosure  suit  did  not  affect  the 
validity  of  the  judgment  and  .sale, 
as  he  actjuired  no  interest  in  the 
land  by  his  purchase  on  the  exe- 
cution sjile,  and  so  was  not  a  neces- 
sary party  for  any  purpose  essen- 
tial to  the  title  derived  from  such 
Side,  also,  as  there  was  no  find- 
ing that  the  mortgagee  at  the 
time  of  the  sale  had  any  notice  of 
plaintiff's  claim.  (Code  Civ.  Pro. 
§  1671.)  ,  Id. 

Where  a  deed  is  abmluie  on  its 

face  belonging  to  the  estate  of  a  deceased 


person,  but  is  in  fact  given  to  secure 
a  debt,   is  foreclosed  as  a  mortgage, 
the  hiirs  of  the  decedent  are  not  neces- 
sary parties. 
JSee  Kraeiner  v.  Adelsberger,       46T 

See  MoBTGAOB. 


FORMER  ADJUDICATION. 

1.  A  judgment  rendered  on  the- 
merits  is  co-extensive  with  the 
issues  upon  which  it  is  founded, 
and  is  conclusiv?  between  the 
parties  thereto,  not  only  as  to  the 
matters  actually  proved,  and  sub- 
mitted for  decision,  but  also  as  to 
every  other  matter  directly  at 
issue  by  the  pleadings  which  the 
defeated  party  might  have  liti- 
gated.    Loriliard  v.  Clyde.         41 

2.  While  parol  evidence  may  be  re- 
ceived to  show  what  was  litigated 
upon  the  trial  of  a  former  action, 
it  must  be  consistent  with  the 
record,  and  cannot  be  admitted  to 
contradict  it.  Id. 

3.  Testimony  is  also  incompetent 
which  merely  tends  to  show  that 
the  defendants  omitted  to  produce 
upon  the  former  trial  all  the  evi- 
dence that  was  admissible  therein, 
on  their  behalf.  Id, 

4.  Defendants  guaranteed  to  plain- 
tiff an  annual  dividend  of  seven 
per  cent  for  seven  years  from  July 
1,  1874,  on  certain  stock.  In  an 
action  upon  the  guaranty  to  re- 
cover for  a  default  in  paying  divi- 
dend for  the  year  1879,  defendant 
pleaded  in  bar  a  judgment  in 
plaintiff's  favor  in  an  action  upon 
the  guaranty  brought  in  1881,  to 
recover  for  a  default  in  1876.     It 

ppeared  by  the  judgment  reconl 
that  action  that  defendants 
pleaded  in  bar  therein  the  pen- 
dency of  another  action  to  recover 
for  defaults  in  1877  and  1878.  The 
judgment  recited  that  the  issues 
were  tried,  and  it  was  adjudged 
that  the  answer  contained  no  de- 
fense. Held,  that  the  legal  effect 
of  the  former  judgment  was  an 
adjudication  that  the  contract  was 
divisible,  and  that  separate  actions 
were  maintainable  for  defaults 
which  had  previously  occurred; 
and  so,  that  the  question  as  to  the. 
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validity  of  the  plea  in  bar  was  ns 
adjudicata.  Id, 

5.  Also  hM,  that  the  trial  court 
property  excluded  evidence  tend- 
ing to  show  that  upon  the  trial  of 
the  former  action  no  proof  was 
offered  to  support  the  plea  of 
former  action  pending,  in  the  ab- 
sence of  an  offer  to  show  that  the 
defense  was  waived,  withdrawn  or 
-stricken  from  the  record.  Id. 


Fl^ALD. 

1,  In  order  to  justify  a  recovery  of 
damaj^es  for  fraud  and  misrepre- 
sentation, it  must  appear  that  the 
injury  complained  of  proceeded  so 
directly  from  the  wrongful  acts 
that,  according  to  common  ex- 
perience and  the  usual  course  of 
•events,  it  might,  under  the  par- 
ticular circumstances,  have  reason- 
ably been  expected,  and  the  dam- 
ages must  be  its  natural  and  proxi- 
mate consequence.    Jex  v.  Straits. 

298 

"S/  Plaintiff's  complaint  alleged  in 
substance  that  defendants  char- 
tered a  vessel  for  the  use  of  D. 
and  others,  who  were  engaged,  in 
violation  of  the  neutrality  laws, 
in  organizing  a  hostile  and  revolu- 
tionary enterprise  against  a 
country  friendly  to  the  United 
States,  and,  with  knowledge  of 
the  facts,  purchased  arms  and 
ammunition  for  such  unlawful  en- 
terprise, and  then,  by  means  of 
false  and  fraudulent  representa- 
tions that  D.  was  a  friend  about 
to  visit  different  places  in  Nicar- 
augua  on  a  pleasure  trip,  and  de- 
sired a  letter  to  aid  him  in  procur- 
ing information  about  the  people 
and  country,  induced  plaintiffsto 
^ive  them  a  letter  introducingfD. 
to  N.,  plaintiffs'  agent  at  Com 
island,  which  letter  they  delivered 
to  D.,  with  another  from  them  to 
,  K.,  stating  they  desired  him  to  fur- 
nish provisions  and  supplies  for 
said  vessel,  and  they  would  honor 
drafts  which  its  captain  was  au- 
thorized to  draw  upon  them;  that 
D.,  on  his  arrival  at  Corn  island, 
presented  the  letter  to  N..  and 
subsequently  the  captain  of  said 
vessel,  "by  concealing  his  tnie 
character,  or  by  threats  or  fraud," 


procured  from  N.  certain  monc^ 
and  supplies  belonging  to  plain- 
tiffs, for  which  they  had  not  been 
paid;  that  D.  landed  at  Com  island 
and,  with  his  followers,  •'unlaw- 
fully and  improperly  entered 
plaintiffs'  buildings  anS  property 
there;"  that  a  naval  oflBcer  of  the 
United  States,  unjustly  suspecting 
that  plaintiffs  were  lending  aid  to 
the  unlawful  enterprise,  forcibly 
entered  upon  their  premises,  seized 
one  of  their  vessels,  interrupted 
their  business  and  injured  their 
credit.  On  demurrer  to  the  com- 
plaint, Iield,  that  it  failed  to  set 
forth  a  cause  of  action;  that  there 
was  no  relation  of  cause  and  effect 
between  the  letter  of  introduction 
and  the  acts  resulting  in  loss.     Id. 

Whe?i  stipulation    thai  judg- 

9nent  viay  he  entered  in  action  on  con- 
tract  alleged  in  the  eomplaini  to  hare 
been  induccdhy  fraud,  does  not  cammui 
to  waiver  of  the.  cfiarge  of  fraud,  al- 
though it  contains  a  statenient  that  de- 
fendant "  disclaims  any  admifoion  of 
the  charge  of  fraud." 

See  Steirioock  v.  Evans,  551 


FRAUDS  (STATUTE  OF). 
See  Statute  op  Frauds. 

GxiS-LIGHT  COMPANIES. 

Defendant  was  incorporated  under 
the  general  statute  of  the  state 
providing  for  the  organization  of 
gas-light  companies  (Chap.  37, 
Laws  of  1848).  For  many  years  ii 
manufactured  gas  and  conducted 
its  business  without  annoyance  to 
anyone.  In  1880  for  the'  sake  of 
economy,  as  alleged,  it  adopted  a 
new  process,  and  thereafter  manu- 
factured its  gas  from  naphtha, 
which  emitted  disagreeable  and 
offensive  odors.  In  an  action 
brought  by  plaintiff,  an  adjoining 
land  owner,  to  recover  dama^ 
for  an  alleged  interference  with 
the  use  and  enjoyment  of  his 
property  caused  by  said  odors. 
and  to  restrain  their  further  emis- 
sion, there  was  no  proof  of  a  de- 
fective construction  of  defendant's 
works  or  of  negligence  in  the 
operation  and  maintenance,  and  it 
appeared  that  the  odors  were  ia- 
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separably  connected  with  the 
manufacture  of  gas  by  the  pro- 
cess used.  The  court  charged  the 
jury  that  the  question  for  them  to 
determine  was :  * '  Did  t he  odor  pol- 
lute the  air  so  as  to  substantially 
render  plaintiff's  property  unfit 
for  comfortable  enjoyment?"  IMd 
<PoLLETT,  Ch.  J.,  and  Haight,  J., 
dissenting),  no  error;  and,  the  jury 
having  found  for  the  plaintiff,  that 
the  act  complained  of  constituted 
a  nuisance /xjr  «.  Bohan  v.  Pt.  J. 
Oas  Light  Co.  18 


GENERAL  TERM. 

1.  An  order  of  General  Term  revers- 
ing a  judgment  entered  upon  the 
report  of  a  referee,  stated  that  the 
reversal  was  based  '*upon  the 
facts  as  well  as  the  law."  No 
exception  was  taken  to  the  find- 
ings; there  were  no  requests  to 
iind,  and  the  case  did  not  show 
that  it  contained  all  the  evidence. 
Held,  that  the  General  Term  had 
jio  power  to  review  the  facts  or  to 
reverse  the  judgment  upon  the 
jrround  of  error  in  the  findings  of 
fact;  that  the  facts,  as  found  by 
the  referee,  must,  for  the  purpose 
of  an  appeal,  be  accepted  as  the 
facts  of  the  case.  Irannv.  Travis. 

449 

'2.  Certain  facts  which  were  found 
as  such  by  the  referee  in  the  body 
of  his  report,  were  alluded  to  in 
the  conclusions  of  law  in  order  to 
make  plain  the  application  of  the 
law  thereto;  there  were  no  excep- 
tions to  the  findings  of  fact,  but 
there  were  exceptions  to  the  con- 
clusions of  law,  and  '*  to  each  and 
every  part  thereof."  Held,  that 
the  exceptions  did  not  operate  as 
notice  to  the  successful  party  that 
the  appellant  intended  to  insist 
that  such  facts  had  no  evidence  to 
support  them;  and  they  gave  the 
General  Term  no  power  to  review 
the  facts.  Id. 

GRANT. 

1.  In  April,  1881.  defendant  F.  exe- 
cuted an  instrument,  by  the 
terms  of  which  he  "granted,* leased 
and  demised  "  to  plaintiffs  certain 
premises,  "with  the  exclusive 
light  to  dig,  bore  and  mine  for 

plCKT^TH — YoL.  LXXVIt 


and  gather  oil  or  gases,  ♦  *  ♦ 
to  have  and  to  hold  the  same  for 
twelve  years  from  this  date,  or  so 
long  as  oil  is  found  in  paying 
quantities,  *  *  «  with  the 
iiiU  right  of  appropriating  to 
their  own  use  all  the  oil  or  gases 
found  upon  said  preinises  during 
said  term."  Plaintiffs  erected  an 
engine-house,  drilled  a  well  upon 
the  premises,  finding  natural  gas 
in  large  quantities  and  a  small 
amount  of  oil,  but  not  in  paying 
quantities;  they  iised  the  gas  for 
luel  in  running  their  engine  while 
drilling,   but    not  for  any  other 

'  purpose.  In  the  spring  of  1882 
plaintiffs  ceased  operations  and 
did  not  thereafter  make  any 
attempt  to  obtain  oil,  and  in  tlie 
autumn  of  that  year  removed 
their  engine,  boiler  and  machinery, 
but  left  thereon  the  engine-house, 
derrick,  the  casing  in  the  well, 
and  the  tubing  which  conducted 
the  gas  from  it.  In  1884  F. 
leased  the  premises  to  defendant 
T.  for  the  purpose  of  mining, 
drilling,  etc.,  for  oil  or  gas.  T. 
assigned  the  lease  to  defendant, 
the  A.  Gas  Co.,  which  company 
cleaned  out  and  tubed  the  well,  and 
have  since  then  procured  gas  there- 
from. In  an  action  to  restrain  said 
company  from  appropriating  to 
itself  the  well  and  its  products. 
Iield',  that  the  instrument  or  lease 
so  called  did  not  create  an  abso- 
lute lease  of  twelve  years,  but 
the  term  was  limited  to  the  time 
during  which  oil  was  produced 
in  paying  quantities:  and  that 
while  the  lessees  had  the  right  of 
poss<*ssion  as  long  as  thev  were 
engaged  in  good  faith  in  boring 
wells  and  testing  the  oil-producing 

.capacity  of  the  land,  when  they 
abandoned  their  search  and  ceased 
to, use  said  land,  their  right  to  oc- 
cupy it  cased,  and  the  contract  was 
legally  terminated  by  the  lessor. 
Eaton  V.  AUtf/any  Gas  Co.        416 

2.  In  1864  the  parties  herein 
entered  into  a  contract  which 
stated  in  substance  that  plaintiff 
and  her  husband,  as  parties  of 
the  first  part,  for  certain  considera- 
tions specified  "hath  leased  and 
doth  hereby  lease "  to  defendant 
"  all  the  coal  contained  in  or  under" 
certain  lands  in  the  state  of  Penn- 
sylvania, described  in  the  contract, . 
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which  belonged  to  plaintiff,  "in 
any  event  to  include  all  the  coal 
that  can  be  economically  mined  or 
taken  out  from  the  above- 
described  premises."  In  an  action 
based  upon  thejcontract,  field,  that 
the  legal  effect  of  the  instrument 
was  to  vest  in  the  defendant  an 
estate  in  fee  in  the  coal  as  a  separ- 
ate piece  of  land.  GtTiet  v.  Prejtt., 
etc.,  D.  cfe  H,  a,  Co.  605 

3.  The  agreement  also  granted  to 
defendant  '*  the  right  to  enter 
upon  and  into  said  lands,  and  to 
dig  and  mine  and  remove  said 
coal  through  or  out  of  any  shafts, 
slopes  or  tunnels  they  (defendant) 
may  dig,  erect  or  construct  upon 
the  premises."  Also,  "the  right 
of  way  for  all  *  *  *  slopes, 
tunnels  *  *  *  ditches  and 
drains  that  they  may  find  neces- 
sary to  construct  across  or  upon 
said  tract,  with  the  right  to  erect 
drains  upon  the  surface  for  the 
proper  mining  of  said  coal;  also, 
.the  use  of  land  for  digging  all  the 
air  shafts  they  may  consider  neces- 
sary, *  *  »  together  with  land 
for  piling  coal  or  culm,  and  all 
other  appurtenances  they  may  re- 
quire for  mining,  receiving,  re- 
moving, cleaning,  *  *  »  pre- 
paring  and  forwarding  the  coal  to 
be  mined  under  this  agreement." 
Defendant  agreed  to  mine  not 
less  than  10,000  tons  for  the  years 
1865  and  1866,  and  to  pay  there- 
for whether  the  same  was  mined 
or  not,  and  to  mine  20.000  tons  in 
each  and  every  year  thereafter.  In 
case  the  specified  quantity  was 
not  mined  in  any  year,  but  w^as 
paid  for,  defendant  had  the  privi- 
lege *'of  taking  out  without 
charge,  at  any  time  thereafter,  a 
quantity  of  coal  equal  in  amount 
to  the  deficiency "  in  the  preced- 
ing years.  The  contract  also  pro- 
vided that  defendant  might  mine 
more  than  the  quantity  specified  in 
any  year,  and  at  its  option  dimin- 
ish the  quantity  for  any  succeed- 
ing year  to  an  amount,  correspond- 
ing with  the  increase.  It  was  also 
agreed  that  defendant  might  use 
and  occupy  the  rights  and  privi- 
leges granted,  and  the  openings, 
fixtures  and  appurtenances  made 
and  constructed  by  it  "for  the 
mining,  preparing  and  forwarding 
coal  under  this  contract,  for  the 


mining,  preparing  and  forwarding 
coal  from  any  adjoining  or  con- 
tiguous lands  until  all  the  lands 
that  they  desired  to  take  coal 
from  ancl  that  can  be  mined  and 
taken  out  through  said  openings, 
shafts  and  slopes  shall  be  ex- 
hausted . "  Defendant  constructed 
upon  the  land  a  shaft,  breakers, 
etc.,  much  larger  than  was  neces- 
sary for  the  purpose  of  min- 
ing the  minimum  quantity  of 
coal  specified  in  the  contract. 
While  mining  more  than  those 
quantities  from  the  plaintiff's 
land  it  used  the  said  structures 
for  the  mining  of  much  larger 
quantities  of  coal  from  adjoining 
lands.  Held,  that  defendant  ac- 
quired a  present,  absolute,  distinct 
and  independent  right  to  the  use 
of  said  structures  for  the  mining 
of  coal  on  the  adjoining  lands; 
that  the  only  obligation  that  rested 
upon  it  as  to  the  quantity  of  coal 
to  be  mined  from  plaintifiTs  land 
was  to  mine  the  quantity  specified 
each  year,  and  while  ft  fulfilled 
that  obligation  its  right  to  take 
coal  from  adjoining  property 
could  not  be  interfered  with;  that 
such  right  did  not  depend  upon 
any  condition  as  to  exhausting  the 
coal  from  plaintiff's  land,  or  its 
producing  quantity  in  anr  one 
year,  and  could  not  be  subordi- 
nated to  the  mining  on  plaintiffs 
property.  Id, 

4.  Also  held^htit  defendant  had  the 
right  to  pile  upon  plaint  ifF^s  land 
the  culm  or  refuse  coal  taken  from 
the  adjoining  lands.  Id. 

5.  For  the  purpose  of  furnishing  a 
second  opening,  as  required  by  a 
Pennsylvania  statute  prohibitin:j 
the  working  of  any  coal  mine  un- 
less there  are  at  least  two  shafts  r-r 
outlets,  defendant,  after  it  hati 
sunk  the  shaft  upon  plaintiff's 
lands,  drove  a  heading  or  gangwar 
through  to  another  shaft  on  aJ 
joining  property,  and  upon  dis- 
covering that  the  opening  thus 
made  could  be  utilized  for  tke 
purpose,  constructed  and  finished 
said  heading  so  that  it  could  be 
used  as  a  drain,  conducting  the 
waters  from  two  other  mines  to 
the  shaft  on  plaintiff's  land,  and 
large  quantities  of  water  from  ad- 
joining   property  were    conveyed 
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through  the  hendine  to  said  shaft 
on  plaintiff'g  land,  and  were 
pumped  up  and  discharged 
through  it,  pumps  of  a  sufficient 
capacity  having  betn  placed 
therein  for  that  purpose  by  the 
defendant.  IIM,  that  a  judgment 
requiring  the  defendant  to  close 
up  said  heading,  so  far  at  least  as 
to  prevent  the  water  from  the  ad- 
joining property  from  flowing 
upon  plaintiff's  property  was 
error;  that  the  contract  gave  to 
defendant  the  right  to  so  drain 
the  water  from  the  adjoining 
mines  to  the  shaft  on  plaintiff's 
land;  also,  that  it  was  a  proper 
and  sufficient  compliance  with 
said  statute  to  thus  afford  a  second 
opening  by  connecting  the  two 
shafts;  that  defendant  had  the 
right  to  unite  its  workings  on  all 
the  properties  into  one  nunc.     Id, 

Se€  Deed. 


GUARANTY. 

1.  It  seems  a  special  guaranty  is 
limited  to  the  person  to  whom  it 
is  addressed  and  may  not  be  as- 
signed until  a  right  of  action  has 
ansen  thereon.     Etersoa  v.  Oerc. 

290 

2.  In  an  action  upon  a  promissory 
note  it  appeared  that  the  note  was 
indorsed  payable  to  J.  C.  &  Co., 
**oronier"  and  delivered  to  that 
firm,  having  attached  to  it  a 
guaranty,  signed  by  defendant, 
which  recited  that,  for  value  re- 
ceived from  J.  C.  <fc  Co.,  they 
guaranteed  to  said  firm  payment 
of  the  note.  Subsequently,  and 
before  maturity,  J.  C.  <fc  Co.  in- 
dorsed and  transferred  the  note  to 
plaintiff  ''without  recourse,"  and 
at  the  same  time  executed  and  de- 
livered an  assignment  thereof  .with 
the  guaranty  attached.  Held,  that 
the  guaranty  was  general,  not 
special  and  personal  to  J.  C.  & 
Co.,  and  so,  was  assignable;  and 
that  plaintiff  could  maintain  an 
action  thereon.  Id. 


GUARDIAN  AND  WARD. 

1.  In  proceedings  by  habeas  corpus 
under  the  Code  of  Civil  Proced- 
ure (§§  2015  et  se^,)  to  determine 


the  right  to  the  custody  of  an  in- 
fant, the  court  is  bound  to  respect 
the,  rights  of  the  parent  or  guai- 
dian,  and  these  may  not  be  over- 
thrown by  the  mere  wishes  of  the 
eliild.  People  ex  rel  v.  Walts.     238 

2.  The  jurisdiction,  however,  of  the 
court  is  equitable  in  its  character; 
the  welfare  of  the  child  is  the 
chief  object  to  be  attained,  and  . 
must  be  the  guid^  for  the  judg- 
ment of  the  court.  Id. 

3.  It  is  competent,  therefore,  for  the 
court,  while  recognizing  the  legal 
rights  of  a  guardian  to  make  « 
temporary  disposition  of  the  child, 
by  delivering  it  to  other  control 
or  custody,  when,  in  the  exercise 
of  its  discretion,  it  determines  this 
to  be  for  the  best  interests  of  the 
child.  Id. 

4.  Where^  therefore,  in  proceedings 
by  habeas  corpus,  instituted  by  a 
guardian  to  obtain  the  custody  oi 
a  child,  about  seven  years  old,, 
from  one  in  whose  custody  the 
child  had  been  placed  in  accord- 
ance with  the  wishes  of  its  mother 
expressed  prior  to  her  death,  and 
the  order  appealed  from  dismissed 
the  writ  without  prejudice  to 
other  proceedings,  held,  that  the 
order  was  not  a  tinal  adjudication 
as  to  the  legal  rights  of  the  re- 
lator, and  rested  in  the  discretion 
of  the  court,  and  so,  was  not 
reviewable.  Id. 


HABExVS  CORPUS. 

1.  In  proceedings  bv  habeas  corpus 
imder  the  Code  of  Civil  Procedure 
(^i^  2015  et  seq.)  to  determine  the 
right  to  the  custody  of  an  infant, 
the  court  is  bound  to  respect  the 
rights  of  the  parent  or  guardian, 
and  these  may  not  be  overthrown 
by  the  mere  wishes  of  the  child. 
People  ex  rel.  v.  Walts.  238 

2.  The  jurisdiction,  however,  of  the 
court  is  equitable  in  its  character; 
the  welfare  of  the  child  is  the 
chief  object  to  be  attained,  and 
must  be  the  guide  for  the  judg- 
ment of  the  court.  Id, 

3.  It  is  competent,  therefore,  for  the 
court,  while  recognizing  the  legal 
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rights  of  a  guardian,  to  make  a 
temporary  disposition  of  the  child, 
by  delivering  it  to  other  control  or 
custody,  when,  in  the  exercise  of 
its  discretion,  it  determines  this  to 
be  for  tlie  best  interests  of  the 
child.  Id. 

4.  Where,  therefore,  in  proceedings 
by  habeas  corpus,  instituted  by  a 
guardian  to  obtain  the  custody  of 
a  child,  about  seven  years  old, 
from  one  in  whose  custody  the 
child  had  been  placed  in  accord- 
ance with  the  wishes  of  its  mother 
expressed  prior  to  her  death,  and 
the  order  appealed  from  dismissed 
the  writ  without  prejudice  to 
other  proceedings,  luld,  that  the 
order  was  not  a  final  adjudication 
as  to  the  legal  rights  of  the  re- 
lator, and  rested  in  the  discretion 
of  the  coart,and  so, was  not  review- 
able. Id. 

HIGHWAYS.. 

1.  An  owner  of  a  lot  adjoining  a  city 
street,  although  his  title  extends 
only  to  the  side  of  the  street,  and 
he  has  no  interest  therein  save  as 
abutting  owner,  has  incorporeal 
private  rights  therein,  which  are 
incident  to  his  property,  and 
which  may  be  so  impaired  as  to 
entitle  him  to  damages.  Aben- 
droth  v.  Manhattan  It  Co.  1 

%  Such  rights  are  private  property 
within  the  provision  of  the  St«te 
Constitution  (Art.  1,  §  6).  which 
forbids  the  taking  of  private  prop- 
erty for  public  use,  without  just 
compensjition;  it  is  no  justifica- 
tion, therefore,  for  the  impairment, 
that  the  act  complained  of  was 
done  pursuant  to  legislative  au- 
thority. /(/. 

5.  In  an  action  brought  by  such  an 
owner  to  restrain  defendant  from 
maintaining  and  operating  an  ele- 
vated railroad  in  a  street  in  front 
of  plaintiff's  premises,  and  for 
damages  sustained,  the  court 
found  that  the  railroad  structure 
did  not  interfere  wnth  the  air  of 
plaintiff's  building  or  with  access 
thereto  in  any  substantial  degree, 
but  that  said  structure  fills  a  large 
portion  of  the  street,  seriously  im- 
pairs his  light,  and  that  the  smoke. 

?;as,  steam  and  cinders,   emitted 
rom  the  engines,  enter  plaintiff's 


doors  and  windows  and  cause  him 
injury;  that  by  reason  of  said 
facts,  the  rental  value  of  plaintiff's 
premises  has  been  seriously  dimin- 
ished, and  his  property  has  been 
and  is  permanently  damaged,  and 
its  value  lessened.  Held,  that  the 
erection  and  operation  of  said  ele- 
vated road  was  a  material  impair- 
ment of  plaintiff's  right  of  prop- 
erty, for  which  he  was  entitled  to 
recover  compensation;  also  that 
the  fact  the  road  was  constructed 
pursuant  to  legislative  authority 
was  not  a  defense.  Id. 

4.  Also  held,  the  question  was  im- 
material as  to  whether  the  island 
of  Manhattan  was  so  discovered, 
settled  or  possessed  by  the  United 
Provinces  as  to  impress  up>on  it 
what  is  claimed  to  be  the  general 
rule  of  the  civil  law,  i.  e.,  Uiat  the 
title  to  the  soil  of  highways  is  in 
the  government.  *       Id. 

5.  The  question  as  to  whether  a 
public  highway  has  been  created 
by  dedication  and  acceptance,  is 
one  of  fact;  it  necessarily  involves 
the  intent  and  acts  of  the  owner 
and  acceptor.  Flack  v.  Village  of 
Green  Island.  107 

6.  The  intent  of  the  owner  to  give 
must  be  followed  by  an  abandon- 
ment of  his  exclusive  enjoymeot 
of  the  land,  and  the  intent  'to  ac- 
cept, in  the  absence  of  any  formal 
act  of  acceptance,  by  the*  use  and 
appropriation  of  the  land  as  a 
highway.  Id. 

7.  In  an  action  to  restrain  defendant 
from  remo\ing  or  interfering  with 
a  building  located  on  land  which 
defendant  claimed  was  part  of 
two  of  its  streets,  it  appeared  that 
many  years  ago  a  map  was  made 
by  the  owner  of  a  parcel  of  land  of 
which  that  in  question  was  a  part, 
dividing  it  into  streets  and  lots, 
upon  w^hich  map  the  land  in  ques- 
tion appeared  as^  part  of  two 
streets;  that  plaintiff's  lessor  gave 
numerous  conveyances  of  lots 
which  recognized  and  adopted  the 
map  and  referred  to  the  two 
streets,  and  also  received  convey- 
ances of  lots  as  so  laid  out,  and  that 
it  had  a  copy  of  the  map  in  its 
office  at  the  time  of  the  making  t>f 
said  convevances.    Evidence  was 
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also  given  tending  to  show  user 
for  more  than  twenty  years  of 
these  streets  by  the  public  and  ac- 
quiesence  by  the  owner,  also 
recognition  by  defendant,  by 
official  acts,  oi  the  map  and  the 
streets  as  laid  out  thereon,  and 
that  through  its  board  of  trustees 
it  had  assumed  and  exercised  the 
right  to  grade,  make  repairs  and 
care  for  said  streets,  including  the 
land  in  question,  and  the  same 
had  not  been,  for  that  period, 
assessed  or  taxed  to  any  one,  while 
the  lots  as  laid  out  on  the  map 
were  assessed  and  taxed.  IleU, 
the  evidence  justified  a  finding 
that  the  two  streets  as  designated 
on  the  map  had  been  dedicated 
and  duly  accepted  by  the  public 
and  by  the  defendant  as  public 
highways.  Id. 

8.  Originally  and  as  one  of  the  at- 
tributes of  state  sovereignty,  the 
power  to  lay  out  highways  and  to 
build  bridges  connecting  them 
over  streams,  for  the  use'of  the 
public,  and  to  levy  taxes  for  that 
purpose,  belonged  to  the  state  leg- 
islature, and,  in  the  exercise  of  its 
own  discretion,  it  could  delegate 
the  exercise  of  such  power  to 
boards  of  supervisors,  the  subor- 
dinate local  legislatures  of  the 
several  counties  of  the  state. 
Town   of  Kirkwood  v,  Newbury. 

571 

9.  While,  by  the  State  Constitution 
(§  18,  art.  3),  the  legislature  is  pro- 
hibited from  passing  any  private 
or  local  law  for  the  builSing  of  a 
bridge,  it  may  (§  28,  art.  3)  confer 
the  power  of  such  local  legislation 
upon  boards  of  supervisors.      Id. 

See  Streets. 


HUSBAND  A^^)  WIFE. 

1.  The  common-law  disability  of  a 
married  woman  to  engage  in  a 
business  as  a  copartner  or  jointly 
•with  her  husband  was  removecl 
by  the  provision  of  the  act  "  con- 
cerning the  liability  of  husband 
and  wife"  (Chap.  90,  Laws  of 
1860),  which  authorizes  a  married 
woman  to  "  carry  on  any  trade  or 
business  *  *  *  on  her  sole  and 
separate  account/'    Suau  v.  Caffe. 

308 


2.  When,  therefore,  a  husband  and 
wife  assume  to  carry  on  a  business 
as  copartners,  and  contract  debts, 
in  the  course  of  it,  the  wife  cannot 
escape  liability  on  the  ground  of 
coverture.  (Haight,  Potter  and 
Bradley,  JJ.,  dissenting.)       Id. 

8.  A  contract  between  a  husband 
and  wife  w^ho  have  separated,  to 
thereafter  live  apart,  is  not  void 
on  the  ground  of  public  policy. 
Duryea  v.  Bliven.  567 

4.  By  such  a  separation  agreement 
it  was  provided  that  the  wife 
should  have  the  custody  of  the 
children;  but  it  was  agreed  on  her 
part  and  that  of  the  trustee- 
named,  who  was  a  third  party  to- 
the  agreement,  that  the  husband 
should  have  the  right  to  visit  and 
associate  with  the  children  in  the 
manner  specified.  In  an  action  to- 
recover  payments  stipulated  by  the 
contract  to  be  made  by  the  hus- 
band to  the  trustee  for  the  benefit 
of  the  wife,  field,  that  the  agree- 
ment to  permit  the  husband  to  as- 
sociate with  his  children  was  not 
only  valid,  but  was  a  material  part 
of  the  contract  which  could  not  be 
violated  by  the  wife,  and  a  re- 
covery sustained  for  her  benefit 
for  the  sum  stipulated  to  be  paid 
by  the  husband;  and  that,  as  the 
defendant's  evidence  tended  to» 
show  a  violation  of  the  agreement 
on  her  part,  a  refusal  to  submit 
the  question  to  the  jury  was  error. 

Id. 
See  Married  Women. 


INFANTS. 

1.  In  proceedings  by  habeas  corpus 
under  the  Code  of  Civil  Procedure 
§^  2015  et  seq.)  to  determine  the 
right  to  the  custody  of  an  infant, 
the  court  is  bound  to  respect  the 
rights  of  the  parent  or  guardian, 
and  these  may  not  be  overthrown 
by  the  mere  wishes  of  the  child. 
People  ex  rel.  v.  Walts.  238 

2.  The  jurisdiction,  however,  of  the 
court  is  equitable  in  its  character; 
the  welfare  of  the  child  is  the  chief 
object  to  be  attained,  and  must  be 
the  guide  for  the  judgment  of  the 
court.  Id. 
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S.  It  is  competent,  therefore,  for  the 
court,  while  recognizing  the  legal 
rights  of  a  guardian  to  make  a 
temporary  disposition  of  the  child, 
bj  delivering  it  to  other  control  or 
custody,  when,  in  the  exercise  of 
its  discretion,  ii  determines  this  to 
he  for  the  best  mterests  of  the 
child.  Id. 

4.  Where,  therefore,  in  proceediugs 
by  habeas  corpus,  instituted  by  a 
guardian  to  obtain  the  custody  of 
a  ^ild,  about  seven  years  old, 
from  one  in  whose  custody  the 
child  had  been  placed  in  accord- 
ance with  the  wishes  of  its  mother 
expressed  prior  to  her  death,  and 
the  order  appealed  from  dismissed 
the  writ  without  prejudice  to  other 
proceedings,  held,  that  the  order 
-u^as  not  a  final  adjudication  as  to 
the  legal  rights  of  the  relator,  and 
rested  in  the  discretion  of  the  court, 
and  so,  was  not  reviewable.       Id. 


INJUNCTION. 

1.  An  injunction  order  will  not  be 
construed  to  restrain  acts  bene- 
ficial, or  not  injurious  to  the  rights 
of  the  party  in  whose  behalf  it 
was  obtained,  unless  ita  words 
clearly  have  that  import  or  effect. 
VanWagoner\.  Terpenning,      222 

S.  A  party  enjoined  from  interfering 
with  or  disposing  of  property  in 
his  possession  cannot,  withoutVio- 
lation  of  such  mandate,  consent  or 
voluntarily  permit  it  to  be  taken, 
by  one  having  no  right  to  do  so, 
from  his  custotiy,  and  ^ny  attempt 
he  may  make  in  good  faitli  to  re- 
claim possession  of  the  property 
when  taken  from  him  without  his 
consent,  or  to  protect  his  legal 
right  as  owner  or  bailee,  will  not 
be  an  interference  with  it  prohib- 
ited by  such  injunction.  Id. 

£.  In  an  action  for  conversion,  it 
appeared  that  the  alleged  cause  of 
action  accrued  in  1875;  prior 
thereto  a  temporary  injunction, 
issued  in  an  action  brought  by  an- 
other claiming  the  property,  had 
been  served  upon  plaintiff,  which 
enjoined  him  from  disposing  of  or 
in  any  manner  interfering  with 
the  same.  The  injunction  was 
-dissolved  in  April,  1881,  and  this 


action  was  commenced  in  January, 
1883.  Held,  that  the  action  was 
barred  by  the  Statute  of  Limita- 
tions; that  the  injunction  did  not 
operate  to  stay  the  commencement 
of  the  action,  as  it  did  not  deny 
to  plaintiff  the  right  to  protect  Im 
possession  of  the  property  against 
the  acts  of  others,  and  so,  it  did 
not,  under  the  Code  of  Civil  Pn>- 
cedure  (§  406),  suspend  the  opera- 
tion of  the  statute.  Id. 

4.  To  sustain  an  injunction,  injuir 
material  and  actual,  not  fanciful, 
theoretical  or  merely  possible, 
must  be  shown  as  the  necessary  at 
probable  result  of  the  action 
sought  to  be  restrained.  Gentfy. 
Prest.,  etc.,  D.  <fe  IL  C.  Co.         505 


INSrRANCE  (FIRE). 

1.  S.  &  Co.,  plaintiff's  assignors, 
obtained,  through  a  broker,  a 
policy  of  fire  insurance  from  de- 
fendant; they  paid  the  premium 
to  the  broker,  who  retained  it. 
The  policy  contained  this  clause: 
*'If  any  broker  or  other  person 
than  the  assured  have  procured 
this  policy  *  *  *  he  shall  be 
deemed  to  be  the  agent  of  the  as- 
sured and  not  of  this  company  in 
any  transaction  relating  to  the  in- 
surance." Defendant  notified  the 
assured  of  the  non-payment,  and 
that  by  reason  thereof*  the  insur- 
ance would  be  terminated  at  a  day 
specified,  and  upon  being  ad\ised 
by  S.  &  Co.  that  the  premium  had 
been  paid  to  the  broker,  called 
their  attention  to  said  clause,  and 
stated  that  the  broker  was  not  its 
agent  and  that  the  delivery  of 
money  to  him  w^as  not  payment. 
Defendant  noted  on  its  books  a 
cancellation  of  the  {>olicy  and 
thereafter  the  proj)erty  insured 
w^as  destroyed  by  fire.  In  an 
action  upon  the  policy,  the  ques- 
tion as  to  whether  the  broker  was 
defendant's  agent,  was  submitted 
to  the  jury.  Ileld,  error;  also  t^t 
the  question  was  not  affected  by 
the  fact  that  the  policy  was  deliv- 
ered before  the  payment  of  pre- 
mium; and  that  to  show  that  the 
broker  was  not  the  agent  of  the 
assured  when  he  receiyed  the 
money  was  not  sufficient^  it  was 
necessary  to  show  that  he  was  de- 
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fendant's  agent.       Wilber   v.   W. 
City  Fire  Jiis.  Co.  439 

2.  It  aeems  that  when  afire  insurance 
company  signs  and  delivers  to  an 
insurance  broker  employed  to  pro- 
cure insurance,  what  is  known  as 
a  "  binding  slip,"  agreeing  to  make 
the  insurance,  the  slip  to  be  bind- 
ing until  a  regular  policy  is  made 
out  and  delivered,  the  contract 
evidenced  by  the  slip  is  the  ordi- 
nary policy  issued  by  the  com- 
pany.    KdreUeny,  Sun  Fire  Office. 

545 

8.  It  seernSf  therefore,  when  such 
policy  contains  provisions  author- 
izing the  company  to  terminate 
the  msurance  at  any  time  by  giv- 
ing notice  to  that  effect,  and  that 
if  any  broker  has  procured  the 
policy,  he  shall  be  deemed  to  be 
the  agent  of  the  insured,  notice  of 
cancellation  of  the  contract  given 
to  the  broker  before  delivery  of  a 
policy  is  effectual.  Id. 

4,  Plaintiffs  were  copartners,  doing 
business  under  the  name  of  the  S. 
8.  8.  Co.  In  that  name  they  made 
applfbation  to  defendant  for  insur- 
ance. A  fire  having  destroyed  the 
property,  proofs  of  loss  were  made 
out  in  which  the  firm  name  was 
used,  and  also  signed  at  the  end 
thereof  by  K.,  one  of  the  plain- 
tiffs, and  underneath  it  his  own 
name  with  "  Treas."  added.  K. 
also  made  oath  to  the  truth  of  the 
statements.  Held,  that,  in  the 
absence  of  any  provision  in  de- 
fendant's policy  requiring  the 
names  of  the  individual  members 
of  the  firm  to  be  ^iven,  such  use 
of  the  partnership  name  was 
proper.  Id. 

5.  Where  an  insurance  policy  pro- 
vided that  the  insurer  "  shall  not 
be  bound  *  *  *  by  any  act  of 
or  statement  made  *  *  *  by 
any  agent  *  •  *  which  is  not 
authorized  by  this  policy  or  con- 
tained therein,  or  in  any  written 
paper  mentioned  herein,"  Iwld, 
that  the  power  to  waive  perform- 
ance of  a  provision  of  the  policy 
could  only  be  exercised  in  the 
mode  prescribed,  unless  it  was 
shown  that  the  agent,  whose  acts 
were  alleged  to  amount  to  a 
waiver,  possessed  actually  or  ap- 


parently the  power  of  his  princi- 
pal in  respect  to  the  provision  al- 
leged to  have  been  waived.  Mts- 
seSmck  v.  Norman.  578 

6.  A  policy  of  fire  insurance  upon 
a  dwelling-house  contained  the 
following  provision:  "This policy 
sliall  become  void  unless  consent 
in  w^riting  is  indorsed  hereon  by 
or  on  behalf  of  the  society  *  *  * 
if  any  building  hereby  insured 
becomes  vacant  or  unoccupied;" 
also,  one  to  the  effect  that  the  use 
of  general  terms  or  anything  less 
than  a  distinct,  specific  agree- 
ment, clearly  expressed  or  in- 
dorsed on  the  policy  shall  not  be 
considered  as  a  waiver  of  any 
printed  or  written  condition  ex- 
pressed therein.  In  an  action 
upon  the  policy  it  appeared  that 
on  April  17,  1884,  the  tenant  who 
had  been  occupying  the  property 
moved  out  and  the  building  re- 
mained unoccupied  until  April 
twenty-sixth,  when  it  was  de- 
stroyed by  fire.  Plaintiff's  evi- 
dence was  to  the  effect  that  she 
immediately  notified  defendant's 
agent  from  whom  she  had  re- 
ceived the  policy,  that  the  tenant 
had  moved  out;  he  said  **all 
right,"  and  that  he  would  stop 
and  fix  her  policy  so  that  it  would 
be  all  right,  if  the  house  was 
vacant.  There  was  no  evidence  that 
said  agent  had  power  to  waive  in 
any  way,  except  as  specified  in 
the  policy,  any  of  its  provisions. 
Ueld,  that  no  legal  waiver  of  the 
provision  in  respect  to  occupancy 
having  been  shown,  plaintiff  was 
not  entitled  to  recover.  Id. 


INSURANCE  (LIFE). 

1.  By  certificates  of  insurance  issued 
by  a  co-operative  insurance  com- 
pany, organized  under  the  act  of 
1883  (Chap.  175,  Liiws  of  1883),  the 
company  agreed  to  pay  upon  the 
death  ot  a  member  the  sum  speci- 
fied in  his  certificate  to  the  benefi- 
ciary named,  and  to  the  surviving 
members  of  the  class  to  which  he 
belonged  "share and  share  alike." 
Held,  that  upon  the  death  of  a 
member,  in  case  of  default  in  pay- 
ment, a  separate  action  was  main- 
tainable against  the  company,  by 
one  of  the  surviving  members  of 
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the  class,  to  recover  his  propor- 
tionate share  of  the  sum  specined; 
that  the  words  "share  and  share 
alike"  were  words  of  severance 
and  created  a  several  right. 
Emmduth  v.  Home  Benefit  Amn. 

130, 

2.  In  such  an  action  the  complaint 
alleged  that  plaintiff's  certificate 
was  for  the  benefit  of  his  wife. 
Heidi  that  this  did  not  affect  plain- 
tiff's  right  of  action^  as  his  wife 
was  only  entitled  to  benefit  upon 
his  death;  also,  because  the  action 
was  not  founded  upon  his  certifi- 
cate, but  upon  the  one  issued  to 
the  deceased  member,  and  the  only 
importance  of  setting  forth  the 
former  was  to  show  that  plaintiff 
was  a  member,  and  so,  entitled  to 
a  proportionate  share.  Id. 

8.  Conditions  inserted  in  a  contract 
of  insurance  for  the  benefit  of  the 
company  making  it,  may  be  waived 
bv  it.  Kenyan  v.  K.  T,  dt  M.  M. 
A.  Association,  247 

4.  Any  agreement,  declaration  or 
course  of  action  on  the  part  of  the 
company  which  leads  a  party  in- 
sured honestly  to  believe  that,  by 
conforming  thereto,  a  forfeiture 
of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his 
part,  will  estop  the  compairy^  from 
msisting  upon  the  forfeiture, 
though  it  might  be  claimed  under 
the  express  letter  of  the  contract. 

Id. 

5.  An  insurance  certificate  issued  by 
defendant  upon  the  life  of  K., 
provided  that  the  application  there- 
for should  form  part  of  the  agree- 
ment, the  statements  therein  be 
considered  as  warranties,  and  that 
if  any  statement  should  be  untrue, 
or  if  any  deception  should  be  used 
by  the  applicant,  the  certificate 
should  be  null  and  void.  It  ap- 
peared that  in  response  to  this 
question  in  the  application :  *  *  Pro- 
fession or  occupation,  state  precise 
nature  of  business,"  the  applicant 
answered:  "Wholesale  dealer  in 
wines  and  liquors."  To  another 
question  as  to  whether  he  was 
"Engaged  in  any  way  in  the  re- 
tailing of  alcohdiic  liquors"  the 
applicant  answered  "No;  keep  no 
bar,  and  sell  only  at  wholesale; 


have  government  license  and  town 
license."  In  an  action  to  recover 
the  amount  of  insurance,  it  ap- 
peared that  the  insured  kept  a 
liquor  store  and  sold  alcc^olic 
liquor  by  the  barrel  and  in  quanti- 
tieo  less  than  five  gallons,  by  meas- 
ure; but  kept  no  bar,  and  ctid  not 
sell  by  the  drink  or  to  be  drank  on 
the  premises;  he  had  a  license 
from  the  United  States  govern- 
ment and  also,  a  city,  commoBly 
known  as  a  store  license,  which 
authorized  him  to  sell  in  quantities 
less  than  five  gallons,  [not,  how- 
ever, to  be  drank  on  the  premises. 
Defendant  s  agent,  who  filled  in 
the  answers  in  the  application, 
testified  that  he  understood  the 
answer  of  the  applicant  to  be  that 
he  did  not  sell  by  the  drink;  that 
he  knew  he  was  selling  by  the 
measure.  Defendant's  counsel  re- 
quested the  court  to  charge  the 
jury  that  the  assured  at  the  time 
the  application  was  made,  was 
engaged  in  retailing  alcoholic 
liquors;  that  his  answer  to  the 
question  in  that  respect  was  not 
true,  and  he,  therefore,  could  not 
recover.  This  request  was  refused, 
.  and  the  court  submitted  to  the 
jury  the  question  whether  or  not 
the  answer  was  untrue.  ^e4d,  no 
error;  that  the  question  as  to  the 
truthfulness  of  the  answer  was 
one  of  fact  for  the  jury.  Id. 

6.  It  seems,  the  cases  in  which  knowl- 
edge of  the  agent,  through  whom 
insurance  is  taken,  may  operate  to 
defeat  the  right  of  the  company 
to  avaU  itself  of  the  fact  so  known, 
at  the  time  it  is  taken,  are  those 
in  which  there  is  no  applicatioa 
signed  by  the  assured  stating  to 
the  contrary  of  such  existing  »ct, 
but  rests  upon  a  condition  ex- 
pressed in  the  policy  merely;  in 
which  case  it  may  be  presumed 
tliat  the  statement  of  the  fact  in 
the  policy  as  required  by  the  con- 
dition was  omitted  by  inistake,  or 
waived.  Such  is  not  the  rule 
when  the  alleged  breach  of  war- 
ranty is  founded  upon  a  misstate- 
ment by  the  assured  in  his  appli- 
cation, /i 

7.  The  certificate  also  provided  that 
if  any  assessment  was  not  paid 
w^ithin  ten  days  after  proper  notice, 
the   certificate   should  cease  and 
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determine;  there  was  indorsed 
upon  it  a  by-law  which  provided 
that  any  member  failing  to  pay 
his  assessments  within  ten  days 
after  notice  woula  forfeit  his  cer- 
tificate of  membership  and  all 
benefits  therefrom;  but,  that  he 
might  be  reinstated  within  thirty 
days  after  notice,  if  alive,  by  pay- 
ing all  arrearages.  On  March  27, 
1885,  defendant's  secretary  mailed 
to  the  insured  a  notice  that  an  as- 
sessment was  due  and  payable  on 
or  before  April  sixth;  it  also  stated 
tliat  assessments  were  payable  at 
defendant's  office  in  cash,  by  sight 
draft  or  money  order,  payable  to 
defendant's  secretary.  Plaintiffs 
proved  that,  on  April  4,  1885,  the 
insured  sent  by  mail  from  W., 
where  he  resided,  in  time  to  reach 
its  destination  within  the  ten  days, 
a  check  for  the  amount  due,  pay- 
able to  the  order  of  the  defend- 
ant's secretary,  this  having  been 
the  manner  in  which  he  had  uni- 
formly and  without  objection 
made  his  i)reviou8  payments,  and 
although  many  of  the  previous 
checks  were  not  received  until 
after  the  expiration  of  the  ten 
days,  no  question  had  been  raised 
by  defendant's  secretary.  On  April 
tenth,  said  secretary  wrote  the  in- 
.  sured  that  his  assessment  had  not 
been  paid,  but  that  if  living  he 
could  pay  it  any  time  before  April 
twenty-seventh,  and  added  '  *  until 
such  payment  is  made  you  are 
carrying  your  own  risk  in  case  of 
death,"  and  that  if  the  payment 
was  not  made  in  time  he  would 
forfeit  the  certificate;  and  added: 
•  *  Remit  by  bank  check."  On  April 
thirteenth  K.  replied,  stating  he 
had  paid  the  assessment  on  April 
fourth,  and  before  the  secretary's 
reply  reached  him  he  died.  A 
motion  for  a  nonsuit  was  denied. 
Held,  no  error;  that  from  the  course 
of  dealing  adopted  by  the  defend- 
ant in  respect  to  the  payments, 
the  assur^  might  fairly  and  in 
good  faith  have  been  led  to  sup- 
pose that  defendant's  requirement 
as  to  payments  was  satisfied  by 
mailing  the  check.  Id. 

8.  Prior  to  the  enabling  act  of  1879 
(Chap.  248,  Laws  of  1879),  a  mar- 
ried woman  who  had  a  child  or 
any  issue  of  a  child  living,  had  no 
power  to  assign  a  policy  of  insur- 
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ance  issued  pursuant  to  the  act  of 
1840  (Chap.  80,  Laws  of  1840), 
upon  the  life  of  her  husband,  for 
her  benefit,  during  the  life  of  her 
husband.  The  act  of  1878  (Chap. 
821,  Laws  of  1878)  simply  author- 
ized an  assignment  of  such  a 
policy  where  the  beneficiary  had 
no  child  or  issue  of  any  child  liv- 
ing.    Brick  v.  Campbell.  337 

9.  The  beneficiary  is  not  estopped 
from  contesting  the  validity  of 
such  an  assignment  by  the  fact 
that  it  contains  a  covenant  to  the 
effect  that  it  is  valid  and  sufiicient, 
and  that  whenever  required  th^ 
assignor  will,  in  order  to  carry 
out  the  design  of  the  instrument, 
do  any  act  necessary  for  that  pur- 
pose. Id. 

10.  Such  an  assignment  was  not 
validated  by  the  removal  of  the 
disability  l)y  the  said  act  of  1879. 

Id. 

11.  The  wife's  right  to  avoid  such 
an  assignment,  in  the  absence  of 
any  act,  onler  or  action,  after  the 
disability  was  removed,  recogniz- 
ing its  validity,  is  not  barred  by 
delay  in  seeking  to  reclaim  the 
policy  for  a  period  within  that 
prescribed  by  the  Statute  of  Lim- 
itations, nor  will  mere  delay  short 
of  that  period  suffice  to  validate 
the  assignment.  Id. 

12.  The  general  enabling  acts  in  re- 
lation to  married  women  and  their 
separate  property,  have  no  refer- 
ence or  applicability  to  such  a 
policy,  and  only  in  those  cases  and 
to    the  precise  extent  which  the 

"statutes  have  authorized,  can  the 
beneficiary  assign  it.  Id. 

13.  To  bring  an  insurance  by  a  wife 
upon  the  life  of  her  husband 
within  the  provisions  of  said  act  of 
1840,  it  is  not  essential  that  it 
should  appear  by  the  terms  of  the 
policy  or  by  extrinsic  evidence, 
that  it  was  the  intention  of  the 
assured  to  avail  himself  of  the  pro- 
visions of  that  act;  the  intention 
is  to  be  presumed  from  the  bene- 
ficial nature  of  the  policy.         Id. 


14.  The  omission  to  provide  in  the 

►licy  for  the  disposition  of  the 

und  in  case  of  the  death  of  the 
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wife  before  her  husband,  or  a 
statement  in  the  application  that 
the  insurance  is  for  the  benefit  of 
the  wife  solely,  docs  not  rebut  the 
presumption  that  in  taking  the 
policy  the  wife  had  in  view  said 
act.  Id. 

15.  The  fact  that  such  a  policy  was 
issued  by  a  corporation  created 
under  the  laws  of  another  state, 
docs  not  affect  its  assignability,  in 
the  absence  of  evidence  that  under 
the  laws  of  such  other  state  it  is 
assignable.  Id. 

16.  It  seems,  that  in  an  action 
brought  by  a  married  woman  to 
compel  the  reassignment  of  such 
policy,  in  case  it  appears  that 
defendant  has  paid  any  premiums 
thereon,  the  repayment  thereof 
should  be  made  a  condition  of 
granting  the  relief.  Id. 


INTEREST. 

When  intereU  not  recoverable 

on  atnauni  paid  on  purchase  of  lands 
at  tax  sales  in  city  of  Brooklyn  void 
l)€4^avM  of  irregularititM. 

JSee  White  v.  City  of  Brooklyn.    53 

When  in  action  on  undertak- 
ing given  to  procure  a  discharge  from 
arrest,  plaintiff  is  entitled  to  ncorir 
t/ie  ])enalty  and  interest  thereon. 

See  Steinbock  v.  Ecans.  551 


JUDGMENT. 

Plaintiff  was  the  owner  of  certain 
shares  of  the  stock  of  a  corpora- 
tion. An  agreement  was  entered 
into  by  all  the  other  stockholders, 
one  of  whom  was  W. ,  who  repre- 
sented himself  to  be  the  owner  of 
plaintiff's  stock,  and  included  it  in 
the  amount  for  which  he  signed. 
By  the  agreement,  the  stockholders 
contracted  to  sell  their  stock  to  a 
new  company  which  had  been 
organized;  they  to  accept  in  pay- 
ment therefor  the  stock  and  bonds 
of  the  new  company,  which  were 
to  be  deposited  m  escrow  with  de- 
fendant, the  A.  L.  &  T.  Co.,  for 
one  year;  it  agreeing  to  receive 
and  hold  the  same  in  trust  and  to 

•  issue  a  certificate  to  each  of  said 
stockholders  to  the  effect  that  the 


person  named  therein  was  owner 
of  the  number  of  bonds  and  of 
shares  of  stock  specified,  the  same 
to  be  delivered  at  the  end  of  th? 
year  to  the  stockholder,  or  hi-^ 
order,  at  the  option  of  the  holder, 
on  surrender  of  his  certificate.  The 
agreement,  by  its  terms,  was  only 
to  be  binding  when  signed  by  all 
the  owners  of  the  stock  of  t  he  oW 
com  pany.  U  pon  represen  tat  ion 
of  the  secretary  of  the  old 
company  that  W.  was  owner  of 
the  bonds  and  stock  of  the  new 
company,  issued  under  the  agree- 
ment for  plaintiff's  stock,  and  was 
entitled  to  receive  the  certificate, 
the  defendant  issued  its  certificate 
therefor  in  the  name  of  W..  and 
delivered  it  to  said  secretary,  who 
delivered  it  to  W. ;  the  latter  was 
not  a  resident  of  the  sUite.  In  an 
action  brought  to  compel  the  A. 
L.  &  T.  Co.  to  deliver  to  plaintiff 
the  bonds  and  stock  deposited  with 
it  to  pay  for  his  stock,  htld,  that  a 
judgment  absolutely  directing 
such  a  surrender  was  error;  that 
said  defendant,  being  a  mere  de- 
positary, and  having,  in  good 
faith,  issued  the  certificates  as 
directed,  it  was  entitled  to  be  fully 
protected;  that,  although  W.  was 
made  a  party  to  the  action,  and 
there  haa  been  no  transfer  of  the 
certificate  up  to  the  end  of  the 
year,  yet,  as  he  was  out  of  the 
jurisdiction,  and  so  the  court  was 
powerless  to  compel  a  surrender  of 
the  certificate  so  issued  to  him, 
and,  as  he  could  transfer  it  under 
circumstances  by  which  plaintiff 
would  be  estopped  from  question- 
ing the  title  of  an  innocent  pur- 
chaser for  value,  the  judgment  did 
not  protect  the  defendant  company; 
that  as,by  the  agreement, it  was  not 
to  be  binding  until  all  the  stock- 
holders had  sifi^ned.  plaintiff  was 
not  prejudiced  thereby,  or  his 
stock  or  rights  affected  or  im- 
paired, and  he  had  no  interest  in 
the  new  company  or  right  to  any 
of  its  stoc*k  or  bonds,  unless  be 
came  in  and  made  himself  a  party 
to  the  contract,  which  could  only 
be  done  by  ratifying  the  acts  of 
W.,  as  his"  agent  ex  maleficio,  in 
which  case,  as  W.  had  received  the 
evidence  of  title,  he  had  it  in  his 
power  to  transfer  to  a  bona  fide 
purchaser  for  value,  and,  asagainsl 
such  a  purchaser,  plaintiff  would 
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be  estopped  from  claiming  the 
certificate,  or  the  stock  and  bonds 
represented  by  it;  but  held,  that  as 
it  could  not  be  assumed  that  W., 
although  a  non-resident,  would  dis- 
obey the  mandate  of  the  court,  the 
judgment  should  be  modified  so  as 
to  direct  W.  to  deliver  to  the  A. 
L.  &  T.  Co.  its  certificates  for 
stock  and  bonds  equal  to  the 
amount  plaintiff  was  entitled  to, 
and,  upon  such  surrender,  that 
said  company  deliver  to  plaintiff 
the  bonds  and  stock  certificates. 
Bean  v.  Am.  X.  <fe  T.  Co.  622 

Wlien  in  an  action  on  under- 
taking given  to  procure  a  discharge 
froirh  arrfst,  plaintiff  is  entitled  to  re- 
■caver  tk£  penalty  and  interest  thereon. 

See  Steinbock  v.  Hcans.  551 


JUDICIAL  SiVLES. 


See  Execution. 


JURISDICTION. 

1 .  The  power  conferred  u  pon  County 
Courts  by  the  provision  of  the 
Code  of  Civil  Procedure  (§  340), 
which  extends  their  jurisdiction  to 
the  "foreclosure,  redemption  and 
satisfaction  of  a  mortgage  upon 
real  property,*'  does  not  include, 
as  incidental  thereto,  the  power  to 
reform  a  mortgage.  Thomas  v. 
Harmon.  84 

2.  The  word  "mortgage,"  as  used 
in  said  provision  means  a  written 
mortgage  only.  Id. 

S.  The  provision  of  said  Code  (§  340), 
giving  said  courts  jurisdiction  of 
an  action  "  to  procure  a  judgment 
requiring  the  specific  performance 
of  a  contract  relating  to  real  prop- 
erty," has  reference  to  contracts 
which  are  complete,  and  does  not 
extend  to  the  reformation  of  an 
imperfect  instrument,  even  if  it  is 
a  hen  upon  land.  ♦  Id. 

A.  A  County  Court,  therefore,  has 
not  jurisdiction  of  an  action  to  re- 
form a  mortgage,  although  part 
of  the  relief  asked  is  the  foreclos- 
ure of  the  mortgage  after  it  has 
been  reformed;  the  remedies  are 


independent,  and  may  be  attained 
by  separate  actions,  open  to  separ- 
ate and  independent  defenses.   Id. 


LACHES. 

1.  The  wife's  right  to  avoid  an  as- 
signment made  by  her  prior  tathe 
enabling  act  of  1879  (Chap,  248, 
Laws  01  1879),  of  a  policy  of  in- 
surance on  the  life  of  her  husband 
issued  for  her  benefit,  in  the  ab- 
sence of  any  act,  order  or  action, 
after  the  disability  was  removed, 
recognizing  its  validity,  is  not 
barred  by  delay  in  seeking  to  re- 
claim the  policy  for  a  period 
within  that  prescribed  by  the 
Statute  of  Limitations,  nor  will 
mere  delay  short  of  that  period 
suflace  to  validate  the  assignment. 
Brick  y,  Campbell.  387 


LANDLORD  AND  TENANT. 

Where  land  was  leased  for  nursery 
purposes,  and  the  owner  of  the 
nursery  stock,  relying  upon  a 
promise  of  the  lessors  that  he 
might  enter  upon  the  premises 
and  remove  it  in  the  spring,  after 
the  termination  of  the  lease,  al- 
lowed it  to  remain  after  surrender 
of.  the  premises,  held,  that  said  les- 
sors were  estopped  from  claiming 
ownership  of  the  stock  by  retison 
of  the  termination  of  the  lease; 
that  the  owner  was  entitled  to  a 
reasonable  and  proper  opportunity 
to  remove  it  during  the  spring, 
and  that,  upon  a  refusal  of  the  les- 
sors to  permit  him  so  to  do,  an 
action  was  maintainable  against 
the  lessors  for  a  conversion.  Buf- 
fus  V.  Bangs.  423 

See  Lease. 


LEASE. 

1.  Where  a  person,  other  than  the 
lessee,  is  shown  to  be  in  possession 
of  leasehold  premises,  the  law  pre- 
sumes that  the  lease  has  been  as- 
signed to  him  by  an  instrument 
sufficient  to  transfer  the  term  and 
to  satisfy  the  Statute  of  Frauds; 
but  it  does  not  presume  that  the 
assignee  entered  into  any  express 
covenant  to  pay  rent,  so  as  to  make 
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himself  liable  through  privity  of 
contract,  or  otherwise  than 
through  privity  of  estate.  Frank 
V.  N.  r.,  L,  E,  dt  W.  li.  B,  Co. 

197 

2.  The  principles  which  govern  the 
liability  of  an  assignee  of  a  lease 
are  applicable  to  the  case  of  a  re- 
ceiver of  the  property  of  the  lessee, 
and  he  is  legally  and  equitably 
chargeable  with  the  payment  of 
the  rent  reserved  for  such  time  as 
he  continues  to  occupy  the  prop- 
erty demised.  Id, 

8.  The  lessor,  lessee  and  assignee  of 
a  lease  mav  modify  its  terms  by  re- 
ducing the  amount  of  rent, 
although  there  is  a  mortgage  upon 
the  property  covered  by  the  lease, 
where  there  is  no  covenant  on 
the  part  of  the  assignee  for  the 
benefit  of  the  mortgagee.  Id. 

4.  The  E.  &  G.  V.  R.  R.  Co.  leased 
its  road  to  W.  for  the  unexpired 
term  of  its  charter.  By  the  terms 
of  the  lease,  the  lessee  agreed  to 
pay,  as  rental,  interest  on  certain 
mortgage  bonds  before  that  issued 
by  the  lessor,  and  to  pay  the  mort- 
gage debt  at  maturity.  The  cove- 
nants in  the  lea.se  were  made 
binding  on  the  successors  and 
assigns  of  the  parties.  W.  exe- 
cuted a  lease  of  the  same  property 
to  the  E.  R.  Co.,  the  lease  contain- 
ing substantially  the  same  cove- 
nants and  conditions.  The  lessee 
took  possession,  and  thereafter  the 
lea.sea  road  was  operated  as  part 
of  its  system;  it  executed  a  mort- 
gage on  all  its  property',  including 
its  leasehold  interests  In  said  road 
and  other  railroads.  The  E.  R. 
Co.  having  become  insolvent,  an 
action  was  brought  by  the 
attorney-general  to  dissolve  it,  in 
which  a  receiver  was  appointed, 
who  took  possession  of  its  prop- 
erty, including  that  covered  by 
said  lease.  The  said  mortgage 
was  foreclosed,  and  by  the  decree 
the  referee  appointed  to  sell  was 
directed  to  sell  the  mortgaged 
property  in  one  parcel,  the  plain- 
tiff being  at  liberty,  however,  "  to 
abandon  and  disclaim,  at  any  time 
before  the  sale,  any  leasehold  es- 
tates or  interests,"  by  giving  notice 
thereof  to  the  referee,  in  which 
case  the  latter  was  directed  not  to 


expose  for  sale  the  estates  and  in- 
terests  so    abandoned.     The    re- 
ceiver,  who  had    been    also    ap- 
pointed receiver  in  the  foreclosure 
suit,  was  directed  to  assign  to  the 
purchasers,  on  their   request,   all 
executory  contracts  of  the  E.  R 
Co.,  but  it  was  provided  that  they 
should  not  be  required  to  assume 
any  such  contracts  entered    into 
before  the  appointment  of  the  re- 
ceiver.    The  terms  of  sale,  which 
were  publicly  read  before  the  tjile, 
excluded  such  property  "as  will 
be  declared  excepted  at  the  time 
and  place  of  sale."    The  referee, 
in  his  report  of  sale,  stated  that  at 
and  prior  thereto  he  made  due  and 
public  announcement  that  the  sakl 
lease,  and  the  estate  or   interest 
purporting  to  be  created  thereby, 
would  not  be  included,  and  in  Lis 
deed  the  same  were  expressly  ex- 
cepted.    The   property   sold    was 
purchased  under  the  lieorganiza- 
tion  Act  of  1874  (Chap.  430,  Laws 
of  1874);  the  purchasing  trustees 
conveyed  to  the  new  company,  or- 
ganized as  provided  by  the*  act. 
by  deed  containing  the  same  ex- 
ceptions as  in  the  referee's  deed. 
and  the  certificate  of  incorporation 
of  said  new  company,  in  reciting 
the  foreclosure  proceedings,    ex- 
pressly stilted  that  said  lease  was 
exempted  from  the  property  sold. 
The  receiver,  from  the  time  of  his 
appointment  up  to  the  transfer  bv 
him,   operated    the    leased    roa<f; 
after  the  transfer,  the  new  com- 
pany operated  it.     In  an  action 
to  foreclose  the  mortgage   riven 
to  secure    the   bonds    issued    by 
the  E.  &  G.  V.  R.  R.  Co..  as  afore- 
said, held,  that  by  its  lease  to  W. 
the  consideration  to  be  pmid  for 
the     leasehold    interest     thereby 
created,    i.   e.,   payment    of    the 
bonds,  was  the  rent  reserved;  that 
as  the  lease  from  W.  to  the  E.  R. 
Co.  embraced  all  he  had  acquired 
from  his    lessor,   it  operated    in 
fact  as  an  assignment  of  the  en- 
tire   term,   and    the    E.    R.    Co. 
became    liable   for  the   principal 
and  intel*est  on  the  bonds,  both 
bv  privity  of  contract  and  privity 
o\  estate;  that  when  the  receiver 
took  possession  and  operated  the 
leased  road,  he  became  liable  in 
effect    as    assignee    during    the 
period  of  his  occupation;  that  the 
lease  was  neither  destroyed  nor 
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affected  by  the  foreclosure  of  the 
mortgage  given  by  the  E.  R.  Co., 
or  by  the  action  brought  to  dis- 
solve it;  that  while  it  did  not  ap- 
pear expressly  that  the  required 
notice  of  withdrawal  of  the  lease 
was  given  prior  to  the  foreclosure 
sale,  yet  that  the  presumption 
arising  from  the  fact  that  it  was 
withdra"WTi  was  that  notice  was 
given,  and  the  circumstances 
showed  this  was  the  intent,  and 
the  purchasers,  therefore,  acquired 
no  title;  but  that,  as  the  new  com- 
pany, immediately  after  its  organ- 
ization, took  possession  of  the 
property  covered  by  the  lease  and 
thereafter  operated  the  leased 
road,  in  the  absence  of  proof  as 
to  the  capacity  in  which  or  under 
which  authority  it  so  entered  and 
occupied,  the  presumption  was 
that  it  entered  rightfully  and, 
therefore,  in  subordination  to  the 
lease,  and  so  that  it  became,  prima 
facie,  liable,  as  assignee  of  the 
lease,  to  pay  the  rent,  as  stipu- 
lated in  the  lease,  during  the  time 
that  it  occupied,  at  least  until 
some  new  arrangement  was  made 
relieving  it  from  liability.        Id, 

^.  It  appeared  that  at  a  time  while 
the  new  company  was  operating 
the  leased  road,  an  agreement  was 
made  between  it,  the  lessor  and 
the  lessee,  to  the  effect  that  it 
.  should  not  thereafter  pay  out  any- 
thing upon  the  bonds.  Hdd^  that 
so  long  as  this  agreement  remained 
in  force  said  company  was  relieved 
from  the  liability  to  make  such 
payment.  Id. 

^.  Where,  after  the  execution  of  a 
lease  of  a  dwelling-house  for  a  term 
to  commence  in  the  future,  and 
shortly  before  the  commencement 
of  the  term,  a  person  residing 
therein  was  taken  sick  with  an 
infectious  disease,  and  conse- 
quently it  would  not  have  been 
safe  or  prudent  to  take  young 
children  into  the  house  at  the 
beginning  of  the  term,  held,  that 
this  did  not,  in  the  absence  of  an 
express  covenant  that  the  prem- 
ises would  remain  free  from  in- 
fectious disease,  authorize  the 
lessee  to  surrender  the  lease,  or 
relieve  him  from  liability  to  pay 
the  rent  reser\'ed.  Edwards  v. 
McLean,  802 


7.  Also  hdd,  that  the  provisions  of 
the  statute  relieving  the  lessee  of 
a  building  from  liability  to  pa^ 
rent  when,  without  fault  on  his 
part,  the  building  is  destroyed  or 
so  injured  "as  to  render  it  unten- 
antable or  unfit  for  occupancy" 
(Chap.  345,  Laws  of  1860)  had  no 
application,  as  there  was  no  such 
destruction  or  injury  as  is  contem- 
plated by  the  act.  Id. 

8.  The  lease  was  executed  in  du- 
plicate; the  one  retained  by  plain- 
tiff contained  this  clause:  "  The 
said  dwelling  to  be  furnished  sub- 
stantially as  it  is  now,  but  more 
particularly  described  in  a  certain 
mventory  which  is  to  accompany 
and  form  a  part  of  this  lease."  In 
the  one  delivered  to  defendant  the 
word  *'  substantially  "  was  omitted. 
At  the  time  of  the  execution  and 
delivery  of  the  lease  the  premises 
were  occupied  by  one  F. ,  who  had 
in  his  possession  the  inventory  re- 
ferred to.  When  he  removed  he 
took  with  him  a  piano,  mantel 
ornaments  and  a  few  articles  of 
furniture  which  belonged  to  him. 
Defendant  was  informed  before  he 
received  the  lease  that  F.  owned 
the  ornaments  and  some  articles 
of  furniture.  In  an  action  to  re- 
cover the  rent  reserved  the  court 
submitted  to  the  jury  the  question 
as  to  whether  there  was  a  mate- 
rial diminution  of  the  furniture 
in  the  house  when  the  lease  was 
executed.  Held,  that  it  was  evi- 
dently the  intent  of  the  parties 
to  lease  only  the  furniture  belong- 
ing to  the  house;  and  in  view  of 
the  facts  and  of  defendant's  knowl- 
edge that  F.  owned  some  of  the 
furniture,  and  also- that  the  means 
were  at  hand  from  which  he  could 
readily  have  determined  the  precise 
articles,  there  was  no  breach  of 
contract,  and  defendant  had  no 
cause  of  complaint  because  of  the 
submission  of  the  question  to  the 
jury.  Id. 

9.  Defendant  leased  certain  premises 
to  plaintiff,  who  deposited  with 
him  a  sum  of  money  under  a  pro- 
vision in  the  lease  that  defendant 
should  hold  the  same  as  security 
for  the  faithful  performance  by 

f)laintiff  of  his  covenants  in  the 
ease,  the  same  to  be  applied  as 
payment  of  rent  on  the  last  three 
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months  of  the  term,  provided  the 
lease  was  not  sooner  terminated  by 
plaintiff's  failure  to  perfonn,  in 
wliich  last  event  it  was  declared 
that  the  sum  paid  should  be  for- 
feited and  become  the  property  of 
defendant  absolutely.  Default 
having  been  made  in  the  payment 
of  one  month's  rent,  plaintiff  was 
dispossessed  by  defendant,  who  re- 
fused to  pay  back  any  part  of  the 
deposit.  In  an  action  to  recover 
the  same,  less  the  amount  due  for 
the  month's  rent,  held^  that  the 
provision  in  reference  to  the  de- 
posit was  not  intended  to  give  it 
the  character  of  liquidated  dam- 
ages, but  rather  as  a  penalty;  that 
the  deposit  was  as  security  for  the 
performance  of  plain tirf's  cove- 
nants, and  was  held  as  indemnity 
for  such  loss  as  should  arise  from 
his  breach;  that,  after  the  re-entry 
by  defendant,  he  was  entitled  to  re- 
tain such  sum  only  as  would  cover 
the  damages  resulting  from  the 
breach  of  covenant  prior  thereto, 
and  the  plaintiff  was  entitled  to 
the  surplus.     Chaude  v.  Shepard. 

897 

10.  In  April,  1881,  defendant  F.  exe- 
cuted an  instrument,  by  the  terms 
of  which  he  "  granted,  leased  and 
demised"  to  plaintiffs  certain 
premises,  "with  the  exclusive 
right  to  dig,  bore  and  mine  for 
and  gather  oil  or  gases,  *  *  * 
to  have  and  to  hold  the  same  for 
twelve  years  from  this  date,  or  so 
long  as  oil  is  found  in  paying 
quantities,  *  *  *  with  the  full 
right  of  appropriating  to  their 
own  use  all  the  oil  or  gases  found 
upon  said  premises  during  said 
term."  Plaintiffs  erected  an  engine- 
house,  drilled  a  well  upon  the 
premises,  finding  natural  gas  in 
large  quantities  and  a  small 
amount  of  oil,  but  not  in  paying 
quantities;  they  used  the  gas  for 
luel  in  running  their  engine  while 
drilling,  but  not  for  any  other 
purpose.  In  the  spring  of  1882 
plaintiffs  ceased  operations  and 
did  not  thereafter  make  any  at- 
tempt to  obtain  oil,  and  in  the 
autumn  of  that  year  removed  their 
engine,  boiler  and  machinery,  but 
.  left  thereon  the  engine-house,  der- 
>rick,  the  casing  in  the  well,  and 
the  tubing  which  conducted  the 
gas  from  it.     In  1884  F.  leased  the 


premises  to  defendant  T.  fof 
the  purpose  of  mining,  drill- 
ing., etc.,  for  oil  or  gas.  T.  asr 
signed  the  lease  to  defendant,  the 
A,  Gas  Co.,  which  compaDy 
cleaned  out  and  tubed  the  well, 
and  have  since  then  procured  g:as 
therefrom.  In  an  action  to  re- 
strain said  company  from  appro- 
priating to  itself  the  well  and  its 
products,  held,  that  the  instrument 
or  lease  so  called  did  not  create  an 
absolute  lease  of  twelve  years,  but 
the  term  was  limited  to  the  time 
during  which  oil  was  produced  in 
paying  quantities;  and  that  while 
the  lessees  had  the  right  of  pos- 
session as  long  as  they  were  en- 
gaged in  good  faith  in  boring  wells 
and  testing  the  oil-producing 
capacity  of  the  land,  when  they 
abandoned  their  search  and  ceased 
to  use  said  land,  their  right  to  oc- 
cupy it  ceased,  and  the  contract 
was' legally  terminated  by  the  les- 
sor. iSiton  V.  Allegany  Gas  Co.  416 

11.  A  lease  of  lands  for  nurseiy  pur- 
poses was  terminated  by  summary 
proceedings  to  recover  possession 
because  of  non-payment  of  rent. 
The  lease  contained  a  clause  giv- 
ing the  lessors  a  lien  as  security 
for  rent  upon  the  growing  crops, 
fruits,  etc.,  raised  on  the  prem- 
ises; it  was  recorded  in  the  oflice 
of  the  county  clerk,  but  was  not  1 
filed  as  a  chattel  mortgage.  Plain- 
tiff claimed  as  purchaser  of  the 
nursery  stock  from  the  lessee. 
Ileld,  that,  conceding  said  clause 
included  the  nursery  stock,  up  to 

the  time  the  lease  was  terminated 
said  stock  was  personal  property, 
and  so,  not  within  the  provLsion 
of  the  Recording  Act;  that  as  the 
lease  was  not  filed  as  a  chattel 
mort  jrage,  said  clause  did  not  affect 
the  rights  of  the  parties  unless  it 
appeared  that  plaintiff  had  actual 
notice  thereof;  and  that,  as  the  tes- 
timony as  to  actual  notice  w^as  con- 
flictiag,  plaintiff  denying  the  same, 
the  refusal  of  the  tri^  court  to 
submit  the  question  to  the  jury 
was  error.    Ihiffm  v.  Bangs,    w 

12.  An  instrument,  by  its  terms, 
leasing  all  the  coal  contained  in 
certain  lands,  conveys  title  in  fee 

in  the  coal.     Genet  v,  PreM.,  etc.,         , 
D,  dbH.  CCo,  50S         I 

See  Landlord  aio)  Tenant. 
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LEGATEES,  NEXT  OF  KIN, 
HEIRS  AND  DEVISEES. 

1.  4-  devisee  does  not  acquire  by  the 
devise  the  right  to  recover  for 
injuries  to  the  rental  value  of  the 
real  estate  which  happened  prior 
to  the  vesting  of  title  under  the 
devise.  The  right  of  action  is  a 
personal  asset  accruing  to  the 
owner  upon  the  happening  of  the 
injury.    GrisvcoUi  v.  Met,  E,  R.  Co. 

102 

2.  Where,  in  an  action  by  a  devisee  to 
recover  for  such  injuries  alleged  to 
have  been  caused  by  the  construc- 
tion and  operation  of  defendants' 
road  in  an  adjoining  street,  it  ap- 
peared that  the  plaintiff  was  a^so 
n»siduary  legatee  under  the  will 
and  that  after  the  commencement 
of  the  action  the  executor  filed 
his  account,  and  upon  a  final 
judicial  settlement  thereof  a 
decree  was  made  directing  him  to 
pay  over  the  residue  of  the  personal 
estate  of  plaintiff.  Held,  that  this 
was  not  available  to  sustain  the 
action,  as  it  was  to  be  determinetl 
according  to  the  rights  of  the  part- 
ies existing  at  its  commencement, 
and  until  the  final  settlement  the 
executor,  not  the  plaintiff,  was  en- 
titled to  recover  the  damages.   Id. 


LEGISLATURE. 

1 .  While  the  Legislature  may  author- 
ize acts,  which  woultl  otherwise 
be  a  nuisance,  when  they  affect  or 
relate  to  matters  in  which  the  pub- 
lic have  an  interest  or  over  which 
thev  have  control,  the  statutory 
autliority  which  affonls  immunity 
for  such  acts  must  be  express,  or  a 
clear  and  unquestionable  implica- 
tion from  powers  expressly  con- 
ferred, and  it  must  appear  that 
the  legislature  contemplated  the 
doing  of  the  very  act  which  occa- 
sioned the  injury.  Bohan  v.  Pt.  J. 
G(U  Light  Co.  18 

2.  Even  in  such  case,  while  the 
legislative  authorization  exempts 
from  liability  to  suits  civil  or  crim- 
inal at  the  instance  of  the  state,  it 
does  not  affect  the  claim  of  a  pri- 
vate citizen  for  damages  for  any 
special  inconvenience  or  discom- 
fort not  experienced  by  the  public 
at  large.  Id. 


LIBEL. 

1.  A  communication  to  the  governor 
of  the  state  giving  information 
for  the  purpose  of  influencing  his 
action  on  a  bill  which  has  passed 
the  legislature  is  prima  facie,  privi- 
leged; but  if  the  communication 
contains  defamatory  matter  and  is  ■ 
unnecessarily  published  to  others, 
such  publication  is  not  privileged. 
Wood^  V.  Winian,  445 

2.  In  an  action  for  libel  it  appeared 
'    that  the  defamatory  matter   was 

contained  in  a  pamphlet  which 
was  presented  t6  the  governor, 
upon  a  hearing  before  him,  for 
the  purpose  of  influencing  his 
action  on  a  bill  which  had  been 
passed  by  the  legislature;  a  wit- 
ness for  i)laintiff  testified  that  he 
saw  defendant  give  copies  of  the 
pamphlet  to  persons  in  the  execu- 
tive chamber  who  did  not  appear 
to  have  any  connection  with  the 
hearing.  This  witness  was  con- 
tradicted by  others.  The  court 
directed  a  verdict  in  favor  of  the 
defendant.  Ileldy  error;  that 
whether  defendant  did  distribute 
the  pamphlet  as  sworn  to  was  a 
question  of  fact  which  should 
have  been  submitted  to  the  jury, 
with  appropriate  instructions.  Id. 


LIEN. 

1.  A  mortgagee,  out  of  possession, 
has  no  lien  upon  rents;  until  he 
elects  to  take  possession,  or  moves 
for  a  receiver,  the  rents  belong  to 
the  lessor,  who  may  contract  as 
he  chooses  with  the  assignee  in 
regard  to  them.  FravJc  wN.  Y., 
L.  E.  <£•  W.  R.  R.  Co.  197 

^.  A  lease  of  lands  for  nursery  pur- 
pose's was  terminated  by  summary 
proceedings  to  recover  possession 
because  of  non-payment  of  rent. 
The  lease  contained  a  clause  giving 
the  lessors  a  lien  as  security  for 
rent  upon  the  growing  crops, 
fruits,  etc.,  raised  on  the  premises; 
it  was  recordeci  in  the  office  of  the 
county  clerk,  but  was  not  filed  as 
a  chattel  mortgage.  Plaintiff 
claimed  as  purchaser  of  the  nursery 
stock  from  the  jessee.  Held,  that 
conceding  the  sjiid  clause  included 
the  nursery  stock,  up  to  the  time 
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the  lease  was  terminated  said 
stock  was  personal  property,  and 
so,  not  within  the  provision  of  the 
Recording  Act;  that* as  the  lease 
was  not  tiled  as  a  chattel  mort- 
gage, said  clause  did  not  affect  the 
riglits  of  the  parties  unless  it  ap- 
peared that  plaintiff  had  actual 
notice  thereof;  and  that,  aS  the 
testimony  as  to  actual  notice  was 
conflicting,  plaintiff  denying  the 
siime,  the  refusal  of  the  trial 
court  to  submit  the  question  to 
the  jury  was  error.  Duff  us  v. 
Bangs.  428 


LIMITATION  OP  ACTIONS. 

1 .  Plaintiffs  held  certain  certificates 
of  sales,  issued  by  the  collector  of 
taxes  and  assessments  in  the  city 
of  Brooklyn,  on  stiles  of  land  made 
in  and  prior  to  1864,  for  unpaid 
taxes  and  assessments.  Each  cer- 
tificate contained  a  statement  that 
the  purchaser  wjis  entitled,  after 
the  expiration  of  two  years  from 
its  date,  to  a  lease  of  the  premises 
sold,  unless  redeemed  or  an  irregu- 
larity should  be  discovered  in  the 
proceedings  prior  to  the  sale,  in 
which  case  it  was  agreed  that  the 
purchase-price  should  be  refunded 
to  the  purchaser  or  tissigns  upon 
surrender  of  the  certificate.  No 
redemptions  and  conveyances  in 
pursuance  of  the  certificates  were 
ever  ntade.  Certain  of  tlie  certifi- 
cates plaintiffs  claimed  to  own  as 
assignees  of  the  purchasers.  The 
only  evidence  of  the  assignment  of 
three  of  the  certificates  was  by 
indorsement  of  the  purchasers 
name  on  the  certificate.  No  notice 
of  any  assignment  liad  been  fled 
as  required  by  the  act  of  1854  (§  26, 
tit.  5,  chap.  884,  Laws  of  1854), 
which  provides  that  "no  ussigp- 
ment  of  any  certificate  given  on 
the  sale  of  lands  for  any  taxes  or 
assessment,  shall  have  any  effect 
until  notice  of  the  same,  with  the 
name  and  residence  of  the  as- 
signee, shall  be  filed  in  the  office 
of  the  collector  of  taxes  and  assess- 
ments of  tho  district  in  which  said 
lands  are  situated."  In  December, 
1882,  irregularities  were  discovered 
in  the  proceedings  prior  to  the 
sales,  which  rendered  them  invalid. 
In  July,  1888,  plaintiffs  demanded 
repayment  of  the  purchase-mon- 


eys, which  was  refused.  In  ao 
action  to  recover  the  same  brought 
thereafter,  the  court  below  held 
tliat  the  action  was  barred  by  the 
Statute  of  Limitations.  Hdd^  error; 
that  the  contracts  on  the  part  oi 
the  city  embodied  in  the  certifi- 
cates continued  effectual  and  un 
performed  until  the  discovery  of 
the  irregularities  in  the  proofed- 
ings,  and  plaintiff's  right  to  the 
repayment  of  the  purchase-moneys 
then  arose.  White  v.  Cit^  'oj 
Brooklyn.  53 

2.  In  an  action  for  conversion,  it 
appeared  that  the  alleged  cause  of 
action  accrued  in  1875;  prior 
thereto  a  temporary  injunction, 
issued  in  an  action  brous^ht  by 
another  claiming  the  property,  had 
been  served  upon  plaintiff,  which 
enjoined  him  from  disposing  of  or 
in  any  manner  interfenng  with  the 
same.  The  injunction  was  dis- 
solved in  April,  1881,  and  this  ac- 
tion was  commenced  in  Januair, 
1883.  Held,  that  the  action  w-aa 
barred  by  the  Statute  of  Limita- 
tions; that  the  injunction  did  not 
openite  to  stay  the  commencement 
of  the  action,  as  it  did  not  deny  to 
plaintiff  the  right  to  protect* his 
possession  of  the  property  against 
the  acts  of  others,  and  so,  it  did 
not,  under  the  Code  of  Civil  Pro- 
cedure (§  406),  suspend  the  opera- 
tion of  the  statute.  Van  Woffonrr 
V.  Terpenning,  223 

8.  Plaintiff,  as  superintendent  of  the 
poor  of  the  county  of  S.,  after  re- 
ceiving notice  from  the  overseer  of 
the  poor  of  the  town  of  T.  that  he 
had  given  temporary  relief  to  one 
H.,  a  pauper,  who  had  formerly 
resided  in  the  town  of  B.  in  another 
county,  with  a  statement  of  the 
circumstanws  of  the  case,  believ- 
ing that  the  removal  of  H.,  to  the 
town  of  T.,  was  prohibited  bv  the 
Iievi.sed  Statutes  (1  R.  8. '628, 
^^  58.  59),  mailed  to  defendant, 
the  overst»er  of  the  poor  of  the 
town  of  B.,  a  notice  of  the  re- 
moval, with  a  request  that  he  pro 
vide  for  the  relief  and  support  of 
H.  Within  the  thirty  days  pre- 
scribed b  V  the  statute*  (§  GO)  after 
service  or  the  notice,  plaintiff  re- 
ceived an  answer  from  C.  denying 
unequiv<xjally,  but  not  in  th« 
words  of  the  statute,  that  H.  was  a 
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pauper  while  he  lived  in  his  county 
and  denying  any  liability  for  his 
support.  These  transactions  were 
prior  to  the  amendment  in  1888 
(Chap.  486,  Laws  of  1888)  to  the 
provisions  of  the  Revised  Statutes 
in  reference  to  the  removal  of 
paupers  from  one  to^m  to  another. 
More  than  six  months  after  receipt 
of  answer,  this  action  to  recover 
for  such  support  was  commenced. 
Ifeld,  that  as  the  action  was  not 
commenced  within  three -months 
after  receiving  defendant's  denial 
of  liability,  it  was  barred  bv  the 
statute.  (1  R.  8.  629,  ^  60,  as 
amended  by  chap.  546,  Laws  of 
1885.)    StthceU  v.  Oxms.  242 

4.  Also  7idd,  that  the  denial  of  lia- 
bility was  suflScient;  that  it  was 
not  necessary  it  should  follow  the 
language  of  the  statute.  Id. 

5.  Un  'er  the  provisions  of  the  Code 
of  Civil  Procedure  (§  399)  declar- 
ing that  **  an  attempt  to  commence 
an  action  in  a  court  of  record  is 
equivalent  to  the  coftimencement 
thereof,"  within  the  meaning  of 
the  provisions  limiting  the  time  of 
commencing  actions,  "when  the 
summons  is  delivered  to  the  sheriff 
with  intent  that  it  shall  be 
actually  served,"  and  the  delivery 
is  followed  "within  sixty  days 
after  the  expiration  of  the  time 
limited  for  the  actual  commence- 
ment of  the  action,  by  personal 


«    «    * 


or  by  the  first 
publication  of  the  summons"  a 
substituted  service  in  the  manner 
prescribed  (§§  435,  437)  is  equiva- 
lent to  a  service  by  publication. 
Clare  v.  Lockard,  263 

6.  Where,  therefore,  a  summons  was 
delivered  to  the  sheriff  within  the 
time  limited,  with  intent  that  it 
should  be  actufdly  served,  but  as 
appeared  by  the  sheriff's  return, 
service  could  not  be  made,  because 
the  defendant  avoided  service,  and, 
within  the  sixty  days,  an  order 
directing  a  substituted  service  was 
granted,  and  service  was  so  made, 
held,  that  the  action  was  com- 
menced within  the  time'prescribed, 
and  so  was  not  barred.  Id. 

Where  tlie  Statute  of  Limita- 
tions was  set  tip  as  a  defense,  and  it 
appecfred  that  defendant  did  work  /w 
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plaintiff  under  an  agreement  that  a 
portion  of  the  compensation  should  be 
applied  upon  the  debt  sued  upon,  and 
credits  icere  accordingly  given.  Held, 
that  the  credits  might  be  considered  as 
payments,  and  so,  took  the  case  aut  of 
the  operation  of  the  statute. 
See  Lawrenee  v.  IIai*rington.     408 

MANDAMUS. 

1.  The  writ  of  mandamus  will  not 
issue  in  case  of  doubtful  right. 
Peoj.le  ex  rel.  v.  N.  T.  Infant 
Asylum.  "190 

2.  In  proceedings  by  mandamus,  the 
relator  sought  to  be  restored  to  the 
office  of  manager  of  the  defendant, 
a  corporation  organized  under  and 
by  special  charter  (Chap.  106, 
Laws  of  1865).  The  relator's  affi- 
davit recited  that  he  was  elected  a 
member  of  the  board,  and  there- 
after entered  upon  the  duties  of 
his  office  and  continued  to  act  for 
a  year,  during  which  period  he  was 
duly  recognized  as  a  manager  by 
the  other  managers,  and  was  by 
them  elected  secretary  and  member 
of  a  committee,  which  positions 
were  by  the  charter  required  to  be 
held  by  managers.  The  defendant 
in  its  return  to  the  writ  denied  that 
the  delator  was  duly  elected  to  the 
office  of  manager,  for  the  reason 
that  by  the  charter,  no  election 
could  be  held  to  fill  a  vacancy  in 
the  board  without  the  presence  of 
a  majority  of  the  managers,  and 
that,  at  the  pretended  election  of 
the  relator,  a  majority  was  not 
present.  Defendant  also  averred 
that  during  the  time  the  relator 
was  recognized  as  one  of  the  man- 
agers, the  invalidity  of  his  election 
was  not  known  to  the  defendant. 
The  averments  of  the  return  were 
proved  and  found;  also,  that  after 
the  alleged  election  was  declared 
void,  another  was  elected  to  fill 
the  vacancy,  who  had  entered 
upon  the  performance  of  his 
duties.  Held,  that  the  writ  was 
properly  denied.  Id. 

MANUFACTURING  CORPORA- 
TIONS. 

1.  Under  the  provision  of  the  Gen- 
eral Manufacturing  Act  (fc^  2,  chap. 
40,  Laws  of  1848,  as  amended  by 
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chap.  517,  Laws  of  1864,  and  chap. 
481,  Laws  of  1871^.  authorizing  a 
corporation  organized  under  it  to 
secure  any  debt  **  contracted  by 
it  in  the  business  for  which  it  was 
incorporated,"  by  mortgage,  pro- 
vided '*  the  written  assent  of  stock- 
holders, owning  at  least  two-thirds 
of  the  capital  stock,  of  such  cor- 
poration shall  first  be  filed,"  where 
the  requisite  consent  is  given, 
although  not  filed  before  the  exe- 
cution of  tlie  mortgage,  and  no 
rights  of  other  creditors  intervene, 
this  is  a  suflicient  compliance  with 
the  statute  to  make  the  mortgage 
valid  in  this  respect  as  against  the 
company  and  its  stockholders. 
Martin  v.  JV'.  F.  Paper  Mfg.  Co, 

165 

2.  If  the  officers  or  trustees  of  a 
manufacturing  corporation  do  an 
unauthorized  act,  or  incur  indebt- 
edness, which  would  not  create 
a  corporate  liability,  the  stock- 
holders may  subsequently  ratify, 
and  so,  validate  the  transaction. 

Id, 

3.  There  is  nothing  malum  in  %e  or 
malum  prohildtum  in  the  loaning 
of  its  credit  by  such  a  corporation, 
and  where  accommodation  paper 
has  been  executed  in  its  name  by 
its  president,  and  the  transactions 
have  been  ratified  by  the  stock- 
holders, and  no  other  rights  inter- 
vene, they  are  thus  validated  and 
may  be  enforced  against  the  cor- 
poration. Id. 

4.  W.,  the  president  of  defendant,  a 
corporation  organized  under  the 
General  Manufacturing  Act  (Chap. 
41,  Ijaws  of  1848,  as  amended  by 
chap.  517,  Laws  of  1864,  and  chap. 
481,  Laws  of  1871),  was  also  its 
general  manager  and  financial 
agent;  he  owned  more  than  two- 
thirds  of  the  stock,  managed  all 
its  business,  and  for  many  years 
there  had  been  no  meetmg  of 
stockliolders  for  the  election  of 
officers.  The  giving  of  notes  was 
a  frequent  occurrence  in  the  man- 
agement of  its  affaire  and  was 
justified  by  the  nature  of  its  busi- 
ness. The  company  kept  no  sepa- 
rate bank  account,  but  its  bankmg 
business  was  done  through  an  ac- 
count kept  in  the  name  of  W.,  in 
which  was  deposited  its  moneys 


and.  those  belonging  to  him  indi- 
vidually, and  from  it,  on  the  indi- 
vidual checks   of  W.,   w^as    paid 
its  indebtedness.     Plaintiff,   vitb 
whom  such  account  was  kept,  dis- 
counted various  notes   signed  by 
W.,  as  defendant's  president,  \he 
proceeds  of  which  were  depoBited 
and  credited  in  said  account,  and 
were  drawn  out  on  W.'s  cheeks. 
One    of    defendant's  by-laws  in- 
quired   its  secretary   to   sign   all 
obligations  of  the  company.    This 
never  had  been  enforced  and  was 
unknown    to    plaintiff.       Subse- 
quently  to  secure,  among   other 
things,  all  notes  which  had  bet-n 
given  bv  the  company,  and  any 
or  all  of  its  indebtedness  by  it  to 
the   bank,   a  mortgage    upon   its 
real  estate  was  executed    to  the 
bank.       In  an  action  to  foreclose 
the  mortgage,  Juld,  that  the  giving 
of  notes  in  the  name  of  defendant 
for  money  borrowed  was  not  only 
within  the  apparent  scope  of  W.'s 
authority,  but  that  the  long  peril  d 
he   had  been  permitted   without 
interference  to  manage  its  affair^t. 
justified  the  inference  that  it  was 
within  his  actual  authority;  thai 
the  presumption   was   the'   notes 
were  given  in  the  company's  busi-       J 
ness,  and  for  its  benefit,  and  the       j 
burden  of  proving  the  contrary       I 
rested  upon  the  defendant;    that       j 
the  fact  the  notes  were  credited  to       ' 
the  account  of  \V.,  and  drawn  out 
on  his  checks  did  not,  under  the 
circumstances,    change    or  affect 
the  presumption;  and  so,  the  evi- 
dence justified  a  finding  tliat  the 
debt  was  contracted  in  the  busi- 
ness of  the  company,  and  the  mort- 
gage was  enforceable  for  its  pay- 
ment. Id. 

5.  Said    notes  were   renewed   from 
time    to    time;    subsequently,   in 
pursuance  of  a  written  agreement 
between    the    company    and   the 
bank,  new  notes  were  discounted, 
and    with  the  proceeds  the   old 
notes  were  paid  and  delivered  up. 
The  agreement  recited  the  indebt- 
edness of  the  company  upon  cer- 
tain   notes,  a  list  of  wliieh   was 
attached,  and  included  those  exe- 
cuted before  the  making  of  the        i 
mortgage,which  amounted  to  more        i 
than   the  sum  secured    thereby.        I 
The    agreement    also    recogni»d.      ^ 
the  autliorityof  W.,  as  president. 
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to  bind  the  company  in  ah  pre- 
vious transactions  between  the 
parties,  that  he  had  express  author- 
ity to  make  and  execute  promis- 
sory notes  for  it,  that  notes  so 
made  were  to  be  held  and  conclu- 
sively deemed  for  the  benefit  of 
the  company  and  that  it  was  liable 
upon  all  sucli  paper  held  by  the 
bank.  This  agreement  was  exe^ 
cuted  by  W.,  on  behalf  of  the 
company,  as  president,  pursuant 
to  a  resolution  passed  at  a  meet- 
ing of  the  trustees,  voted  for  by 
him  and  his  daughter,  who  were 
the  only  trustees  and  held  all  the 
stock  of  the  company.  Held,  that 
assuming  the  original  notes  were 
made  and  discounted  for  the  ac- 
commodation of  W.,  yet  his  acts 
were  ratified,  and  became  binding 
upon  the  corporation;  also  that 
said  agreement  was  supported  by 
a  valid  consideration  in  the  surren- 
der of  the  original  notes,  which 
were  indorsed  by  W.,  and  other 
parties;  that  as  the  ratification 
was  by  an  agreement  made  under 
authority  of  all  the  stockholders, 
the  fact  that  there  were  at  the 
time  but  two  trustees,  was  imma- 
terial. Id. 

6.  A  corporation  may  be  legally 
organized  under  the  General  Man- 
ufacturing Act  (Chap.  40,  Laws  of 
1848),  and  its  business  carried  on 
for  the  first  year,  although  the 
persons  named  in  the  certificate  of 
mcorporation  were  not  sharehold- 
ers; and  a  mortgage  executed  pur- 
suant to  a  resolution  of  directors, 
who  were  not  shareholders,  is  not 
for  that  reason  invalid.  Welch  v. 
Im,  d  T.  mt.  Bank.  177 

7.  When  a  corporation  has  been 
legally  organized,  its  existence 
may  continue  after  an  event  which 
would  be  a  suflicient  cause  for  its 
dissolution  by  the  court,  and,  when 
dissolved  for  violating  the  laws 
under  which  it  exists,  the  rights 
of  the  creditors,  who  have  become 
such  since  the  time  when  it  had, 
by  some  act  of  commission  or 
omission,  forfeited  its  right  to 
exist,  cannot  be  ignored,  and  such 
of  its  assets  as  have  been  seized  by 
the  court  must,  in  the  absence  of 
statutory  directions,  be  distributed 
among  the  creditors  according  to 
the  principles  of  equity.  Id. 


8.  While,as  a  general  rule,  a  director, 
trustee  or  executive  oflScer  of  a  cor 
poration  is  without  power  to  bind 
it  or  its  shareholders  by  a  contract 
authorized  by  or  entered  into  with 
himself  and  for  his  individual 
benefit,  if  the  contract  so  entered 
into  is,  in  all  respects,  just  as  be-' 
tween  the  parties,  and  all  of  the 
shareholders  and  trustees  are  com- 
petent to  assent,  and,  with  full 
knowledge  of  the  terms  of  the  con- 
tract, do  assent  and  direct  that  it 
be  made,  it  is  binding  on  the  cor- 
poration and  cannot  be  avoided 
by  its  shareholders  or  by  persons 
who  subsequently  become  its  cred- 
itors. Id. 

9.  A  corporation  organized  under 
sjiid  act  executed  to  W.,  its  presi- 
dent, and  one  of  its  trustees,  a 
mortgage  on  certain  of  its  real 
estate  to  secure  a  debt  justly  due 
and  owing  by  it  to  him.  The 
execution  of  the  mortgage  was 
not  formally  assented  to  in  writing 
by  stockholders  owning  two-thirds 
of  the  stock,  and  assent  filed  as 
required  bv  said  act  as  amended 
in  1864  (Chap.  517,  Laws  of  1864), 
Subsequently  the  three  trustees 
(three  constituting  a  full  board),  by 
resolution  unanimously  adopterf, 
directed  the  president  and  treas- 
urer to  execute  a  new  mortgage 
to  W.,  and  on  the  same  day  the 
said  trustees,  who  owned  all  of  the 
stock,  signed  a  written  assent  to 
the  execution  of  the  mortgage. 
This  was  executed  the  next  day, 
and  thereupon  the  first  mortgage 
was  discharged  and  surrendered. 
The  mortgage  with  the  assent 
were  concurrently  filed  and  re- 
corded, although  the  mortgagee 
had  directed  the  assent  to  be  first 
filed.  At  this  time  the  corporation 
and  W.  were  solvent.  This  mort- 
gage W.  assigned  as  collateral 
security  for  certain  indebtedness 
of  his;  at  the  same  time  he  cer- 
tified in  writing  that  the  mort- 
gage was  given  to  secure  the 
payment  of  a  lawful  indebtedness 
of  the  corporation  to  him  for  the 
full  amount  secured,  and,*  as  pre- 
sident of  the  corporation,  that  the 
security  was  good  and  valid  in  all 
respects;  the  assignee,  believing 
these  representations,  advanced 
money  on  the  faith  thereof.  There- 

•  after,  the  corporation  liaving  be- 
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come  insolvent,  in  an  action  by  a 
creditor  it  was  dissolved  and  a 
receiver  of  its  assets  appointed. 
The  mortgaged  property  having 
been  taken  by  the  state,  by  virtue 
of  the  right  of  eminent  domain,  in 
proceedings  to  determine  the  riffht 
of  the  parties  to  the  sum  awarded 
as  compensation,  held,  that  the 
creditors,  holding  the  mortgage 
as  security,  were  entitled  to  the 
amount  whicli  the  company,  at  the 
time  of  the  execution  of  the  second 
mortgage,  owed  the  mortgagee, 
upon  the  indebtedness  secured; 
that  the  mortgage  was  not  invalid, 
even  if  it  appeared  that  there  was 
in  reality  but  two  shareholders 
when  the  assent  was  assigned, 
and  that  one  of  the  trustees  was 
not  a  shareholder;  that  as  between 
the  assignee  of  tlie  mortgage  and 
the  receiver,  the  filing  of  the  assent 
simultaneously  with  the  filing  of 
the  mortgage  for  record  was  a 
suflicient  compliance  with  the  act. 

Id, 


MARRIED  WOMEN. 

1.  Prior  to  the  enabling  act  of  1879 
(Chap.  248,  Laws  of  1879),  a  mar- 
ried woman,  who  had  a  child  or 
any  i.ssue  of  a  child  living,  had  no 
power  to  assign  a  policy  of  insur- 
ance issued  pursuant  to  the  act  of 
1840  (Chap.  80,  Laws  of  1840), 
upon  the  life  of  her  husband,  for 
her  benefit,  during  the  life  of  her 
husband.  The  act  of  1873  (Chap. 
821,  Laws  of  1873)  simply  author- 
ized an  assignment  of  such  a 
polic;r  where  the  beneficiary  had 
no  child  or  issue  of  any  child  liv- 
ing.    Bnck  V.  Campbell.  837 

2.  The  beneficiary  is  not  estopped 
from  contesting  the  validity  of 
such  an  assignment  by  the  fact 
tliat  it  contains  a  covenant  to  the 
effect  that  it  is  valid  and  sufficient, 
and  that,  whenever  required,  the 
assignor  will,  in  order  to  carry  out 
the  design  of  the  instrument,  do 
any  act  necessary  for  that  pur- 
pose. Jd. 

8.  Such  an  assignment  was  not  vali- 
dated by  the  removal  of  the  dis- 
ability by  the  said  act  of  1879. 

Id. 


4.  The  wife's  right  to  avoid  such  an 
assignment,  in  the  absence  of  any 
act,  order  or  action,  after  tlie  dis- 
ability was  removed,  recogniziiig 
its  validity,  is  not  barred  by  delay 
in  seeking  to  reclaim  the  policy 
for  a  perioi  within  that  prescribed 
b^  the  Statute  of  Limitations,  Dor 
will  mere  delay  short  of  that 
period  suffice  to  validate  the  as- 
signment. Id. 

5.  The  general  enabling  acts  in  rela- 
tion to  married  women  and  their 
separate  property,  have  no  refer- 
ence or  applicability  to  such  a 
policy,  and  only  in  those  cases  and 
to  the  precise' 'extent  which  the 
statutes  have  authorized,  can  the 
beneficiary  assign  it.  Id. 

6.  To  bring  an  insurance  by  a  wife 
upon  the  life  of  her  husband 
within  the  provisions  of  said  act 
of  1840,  it  is  not  essential  that  it 
should  appear  by  the  terms  of  the 
policy  or  by  extrinsic  evidence. 
that  it  was  the  intention  of  the  as- 
sured to  avail  himself  of  the  pro- 
visions of  that  act;  the  intention 
is  to  be  presumed  from  the  bene- 
ficial nature  of  the  p  )licy.  Id. 

7.  The  omission  to  provide  in  the 
policy  for  the  disposition  of 
the  fund  in  case  of  the  death  of 
the  wife  before  her  husband,  or  a 
statement  in  the  application  that 
the  insurance  is  for  the  benefit  of 
the  wife  solely,  does  not  rebut  the 
presumption  tiiat  in  taking  the 
policy  the  wife  had  in  view  said 
act.  Id. 

8.  The  fact  that  such  a  policy  was 
issued  by  a  corporation  created 
under  the  laws  of  another  state, 
docs  not  affect  its  assignability,  in 
the  absence  of  evidence  that  under 
the  laws  of  such  other  state  it  is 

e.  Id. 


9.  It  seems,  that  in  an  action  brought 
by  a  married  woman  to  compel  the 
rejissignnaent  of  such  policy,  in 
case  it  appears  that  defendant  has 
paid  any  premiums  thereon,  the 
repayment  thereof  should  be  made 
a  condition  of  granting  the  relief. 

Id. 
See  Husband  aito  Wife. 
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MASTER  ANI>  SERl^ANT. 

1 .  Negligence  of  a  servant  does  not 
excuse  the  master  from  liability  to 
a  co-servant  for  an  injury  which 
would  not  have  happened  had  the 
master  performed  his  duty.  Cop- 
pin*  V.  N,  Y.  a.  &B,  R,  A  B.  Co. 

567 

0.  A  railroad  company  owes  its  em- 
ployes the  dut)r  of  employing,  so 
far  as  it  can  with  reasonable  care, 
only  competent  men  in  the  man- 
agement of  its  road;  that  is,  men 
who  can  be  relied  upon  to  execute 
the  rules  of  the  master  unless  pre- 
vented by  causes  beyond  their  con- 
trol. Id. 

3.  The  competency  of  a  servant  de- 
pends not  alone  upon  physical  or 
mental  attributes,  but  upon  the 
disposition  with  which  he  per- 
forms his  duties.  Id. 

4.  Where  a  railroad  c^mpanv  per- 
mits its  emploves  to  habitually  dis- 
regard the  safeguards  provided  to 
insure  the  safe  running  of  its 
trains,  this  is  a  neglect  of  duty 
which  the  company  owes  to  its 
other  employes,  as  much  as  per- 
mitting the  use  of  defective  ma- 
chinery. Id. 

MINES. 

An  instrument,   by  its   terms 

leasing  ail  the  coal  contained  in  cer- 
tain lands,  conveys  title  in  fee  in  the 
coal. 

See  Genet  v.  Prest.,  etc.,  D.  <&  H. 
C,  Co,  505 

MISTAKE. 

1.  A  voluntary  payment  of  an  as- 
sessment, made  under  a  mistake  of 
law,  but  with  full  knowledge  of 
the  facts  and  not  induced  by  any 
fraud  or  improper  conduct  on  the 
part  of  the  payee,  cannot  be  re- 
called. Vanderbeck  v.  City  of 
Boehesier.  285 

2.  The  payment  of  a  municipal  assess- 
ment for  a  local  improvement 
which  is  invalid  by  reason  of  de- 
fects in  the  proceedings  of  the  com- 
mon council  on  which  it  was  based, 
appearing  by  the  records  that  body 
is  required  by  law  to  keep,  is  a 


mistake  of  law,  and  an  action  can- 
not be  maintained  to  recover  back 
the  amount  paid.  Pooley  v.  City 
of  Buffalo,  592 


MORTGAGE. 

1.  The  power  conferred  upon  County 
Courts  by  the  provisions  of  the 
Code  of  Civil  Procedure  (§  340), 
which  extends  their  jurisdiction 
to  the  "foreclosure,  redemption 
and  satisfaction  of  a  mortgage 
upon  real  property,"  does  not  in^ 
elude,  as  incidental  thereto,  the 
power  to  reform  a  mortgage. 
Thomas  v.  Harmon.  84 

2.  The  word  "mortgage,"  as  used 
in  said  provision,  means  a  written 
mortgage  only.  Id. 

8.  The  provision  of  said  Code  (J  840), 
giving  said  courts  jurisdiction  of 
an  action  **  to  procure  a  judgment 
requiring  the  specific  performance 
of  a  contract  relating  to  real  prop- 
erty," has  reference  to  contracts 
which  are  complete,  and  does  not 
extend  to  the  reformation  of  an 
imperfect  instrument,  even  if  it  is 
a  lien  upon  land.  Id. 

4.  A  County  Court,  therefore,  has 
not  jurisdiction  of  an  action  to  re- 
form a  mortgage,  although  part 
of  the  relief  asked  is  the  £)reclo6- 
ure  of  the  mortgage  after  it  has 
been  reformed;  the  remedies  are 
independent,  and  may  be  attained 
by  separate  actions,  open  to  sep- 
arate and   independent  defenses. 

Id. 

5.  Under  the  provisions  of  the 
General  Manufacturing  Act  (§  2, 
chap.  40,  Laws  of  1848,  as  amended 
by  chap.  517.  Laws  of  1864,  and 
chap.  481,  Laws  of  1871),  author- 
izing a  corporation  organized 
under  it  to  secure  any  debt  "con- 
tracted by  it  in  the  business  for 
which  it  was  incorporated,"  by 
mortgage,  provided  "the  written 
assent  of  stockholders,  owning  at 
least  two-thirds  of  the  capital 
stock  of  such  corporation  shall  first 
be  filed,"  where  the  requisite  con- 
sent is  given,  although  not  filed 
before  the  execution  of  the  mort- 
gage, and  no  rights  of  other  cred- 
itors intervene,  this  is  a  sufiScient 
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compliance  with  the  statute  to 
make  tlie  mortgage  valid  in  this 
respect  as  against  the  company 
and  its  stockholders.  Martin  v. 
^\  F.  Paper  Mfg.  Co.  165 

6.  W.,  the  president  of  defendant,  a 
corporation  organized  under  the 
General  Manufacturing  Act  (Chap. 
41,  Laws  of  1848,  as  amended  by 
chap.  517,  Laws  of  1804,  and  chap. 
481,  Laws  of  1871),  was  also  its 
general  manager  and  financial 
agent;  he  owned  more  than  two- 
thirds  of  the  stock,  managed  all 
its  business,  and  for  many  years 
there  had  been  no  meeting  of  stock- 
holders for  the  election  of  officers. 
The  giving  of  notes  was  a  fre- 
quent occurrence  in  the  manage- 
ment of  its  affairs  and  was  justi- 
fied by  the  nature  of  its  busmess. 
Tlie  company  kept  no  separate 
bank  account,  but  its  banking 
business  was  done  through  an 
account  kept  in  the  name  of  W., 
in  which  was  deposited  its  moneys 
and  those  belonging  to  him  indi- 
vidually, and  from  it,  on  the  indi- 
vidual checks  of  W.,  was  paid 
its  indebtedness.  Plaintiff,  with 
whom  such  account  was  kept,  dis- 
counted various  notes  signed  by 
W.,  as  defendant's  president,  the 
proceeds  of  which  were  deposited 
and  credited  in  said  account,  and 
wtjre  drawn  out  on  W.'s  checks. 
One  of  defendant's  by-laws  re- 
c^uired  its  secretary  to  sign  all  ob- 
ligations of  the  company.  This 
never  had  been  enforced  and  was 
unknown  to  plaintiff.  Subse- 
quentfy  to  .secure,  among  other 
things,  all  notes  which  had  been 
given  by  the  company,  and  any  or 
all  of  its  indebtedness  by  it  to  the 
bank,  a  mortgage  upon  its-  real 
estate  was  executed  to  the  bank. 
In  an  action  to  foreclose  the  mort- 
gage, hdd,  that  the  giving  of  notes 
in  the  name  of  defendant  for 
money  borrowed  was  not  only 
within  the  apparent  scope  of  W.  s 
authority,  but  that  the  long  period 
he  had  been  permitted  without  in- 
terference to  manage  its  affairs, 
justified  the  inference  that  it  was 
within  his  actual  authority;  that 
the  presumption  was  the  notes 
were  given  in  the  company's  busi- 
ness, and  for  its  benefit,  and  the 
burden  of  proving  the  contrary 
Tested  upon  the  defendant;   that! 


the  fact  the  notes  were  credited  lo 
the  account  of  W.,  and  drawu  out 
on  his  checks  did  not,  under  the 
circumstances,  change  or  affect 
the  presumption;  and  so,  the  evi- 
dence justified  a  finding  that  the 
debt  was  contracted  in  the  busi- 
ness of  the  company,  and  the  mort- 
gage was  enforceable  for  its  pay 
ment.  Id. 

7.  A  corporation  may  be  leeally 
organized  under  the  Greneral  Manu- 
facturing Act  (C/hap.  40,  Laws  of 
1848),  and  its  business  carried  on 
for  the  first  year,  although  the 
persons  named  in  the  certificate 
of  incorporation  were  not  share- 
holders; and  a  mortgage  executed 
pursuant  to  a  resolution  of  di- 
rectors, who  were  not  shareholders: 
is  not   for    that    reason    invalid. 

Welch  V.  /.  ifc  T.  Aat.  Bank.     177 

8.  A  corporation  organized  under 
said  act  executed  to  W.,  its  presi- 
dent, and  one  of  its  trustees,  a 
mortgage  on  certain  of  its  real 
estate  to  secure  a  debt  justly  due 
and  owing  by  it  to  him.  The  exe- 
cuticm  of  the  mortgage  was  not 
formally  as.sented  to  in  writing  by 
.stockhohJers  owning  two-thirds  of 
the  stock,  and  assent  filed  as  re- 
quired by  said  act  as  amended  in 
1864  (Chap.  517,  Laws  of  18W). 
Sub.sequently  the  three  trustees 
(three  constituting  a  full  board),  by 
resolution  unanimously  adopted. 
directed  the  president  and  treas- 
urer to  execute  a  new  mortgage 
to  W.,  and  on  the  same  day  the 
said  trustees,  who  owned  all  of 
the  stock,  signed  a  written  assent  to 
the  execution  of  the  mortgage. 
This  wjis  executed  the  next  day. 
and  thereupon  the  first  mortgage 
was  discharged  and  surrendered. 
The  mortgage  with  the  assent  were 
concurrently  filed  and  recorded, 
although  the  mortgagee  hdd  di- 
rected the  assent  to  be  first  filed. 
At  this  time  the  corporation  and 
W.  were  solvent.  This  mortgage 
W.  assigned  as  collateral  security 
for  certain  indebtedness  of  bis;  at 
the  same  time  he  certified  in  writ- 
ing that  the  mortgage  was  given 
to  secure  the  payment  of  a  lawful 
indebtedness  of  the  corporation  to 
him  for  the  full  amount  secured, 
and  as  president  of  the  corporation 
that  the  security  was  good  and 
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valid  in  all  respects;  the  assignee 
believing  these  representations, 
advanced  money  on  the  faith 
tliereof .  Thereafter,  the  corpora- 
tion having  become  insolvent,  in 
an  action  by  a  creditor  it  was  dis- 
solved and  a  receiver  of  its  assets 
appointed.  The  mortgaged  prop- 
erty having  been  taken  by  the 
state  by  virtue  of  the  right  of 
eminent  domain,  in  proceedings  to 
determine  the  right  of  the  parties 
to  the  sum  awarded  as  compensa- 
tion, heldy  that  the  creditors  hold- 
ing the  mortgage  as  security,  were 
entitled  to  the  amount  which  the 
company,  at  the  time  of  the  execu- 
tion of  the  second  mortgage,  owed 
the  mortgagee,  upon  the  indebted- 
ness secured;  that  the  mortgage 
was  not  invalid,  even  if  it  appeared 
that  there  was  in  reality  but  two 
.-shareholders  when  the  assent  was 
assigned,  and  that  one  of  the 
.trustees  was  not  a  shareholder; 
that  as  between  tlie  assignee  of  the 
mortgage  and  the  receiver,  the 
filing  of  the  assent  simultimeously 
with  the  filing  of  the  mortgage  for 
record  was  a  sufficient  compliance 
with  the  act.  Id. 

9.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
sustained  by  plaintiff,  by  reason 
of  her  falling  upon  one  of  defend- 
ant's sidewalks,  which  defendant 
had  negligently  suffered  to  be  out 
of  repair,  and,  in  consequence,  ice 
had  accumulated  thereon,  causing 
the  fall,  it  appeared  that  at  the 
point  where  plaintiff  fell,  water 
from  the  roof  of  an  adjoining 
building  was  conducted  across  the 
walk  through  a  gutter  channeled 
in  the  surface  stone  of  the  side- 
walk; that  this  stone  and  the  gut- 
ter stone  had  become  disjointed 
and  broken,  so  that  the  flow  of 
the  water  was  interrupted,  and  it 
ran  over  onto  the  sidewalk,  and 
there  froze.  Held,  that  as  the 
dangerous  condition  of  the  walk 
was  not  due  to  natural  but  to 
artificial  causes,  defendant,  if 
chargeable  with  notice  of  the  de- 
fect, was  liable  for  negligence. 
OiUiiey.  City  of  Lockport.        403 

10.  A  witness  for  plaintiff  was  permit- 
ted to  testify,  under  objection  and 
exception,  that  about  two  years 
prior  to  the  accident  in  question 


he  fell  upon  the  ice  at  the  same 
place,  and  that  there  was  then 
about  the  same  amount  of  ice  as 
when  plaintiff  fell.  It  did  not 
appear  that  the  prior  accumula- 
tion of  ice  was  caused  by  defects 
in  the  sidewalk.  Held,  that  the  re- 
ception of  the  testimony  was  error. 

Id. 

11.  While,  where  it  appeared  that  an 
instrument  offered  to  establish  a 
defeasance  was  entered  into  sub- 
sequently to  a  deed  and  not  in  pur- 
suance of  the  original  agreement 
made  at  or  before  its  execution 
and  delivery,  it  may  not  be  read 
with  the  deed  for  the  purpose  of 
establishing  the  latter  as  a  mort- 
gage, where  the  two  instruments 
were  executed  in  pursuance  of  the 
original  agreement  and  so  consti- 
tute a  part  of  the  same  transaction, 
they  may  be  so  read  together;  and 
this,  although  they  were  not  re- 
duce 1  to  writing  at  the  same  time 
and  do  not  bear  even  date.  Krue- 
nierv.  Adelsberger.  467 

12.  The  fact  that  the  deed  was 
recorded  before  the  date  of  the 
agreement  of  defeasance,  while  it 
raises  the  presumption  that  it  was 
delivered  at  or  before  the  date  of 
the  record,  is  not  conclusive,  and 
it  may  be  shown  that  it  was  not 
in  fact  delivered  until  a  later 
period.  Id. 

13.  A  deed  absolute  in  terms,  but 
given  simply  as  security  for  the 
payment  of  a  debt,  is  a  mortgage 
with  all  the  incidents  of  that  in-, 
strument.  Id. 

14.  The  absence  of  an  express  agree- 
ment to  pay  the  debt  is  not  con- 
clusive as  to  the  nature  of  the  con- 
tract, but  is  simply  a  circumstance 
to  be  considered  in  construing  it. 

Id. 

15.  So  also  the  fact  that  the  deed 
contains  a  covenant  on  the  part  of 
the  grantee  assuming  the  payment 
of  a  prior  mortgage  is  not  con- 
clusive, but  simply  a  circumstance 
to  be  considered  in  determining 
the  purpose  of  the  parties         Id, 

16.  C,  a  member  of  the  firm  of  C.  «fc 
Co.,  a  limited  partnership,  held 
the  title  to  certain  real  estate  in 
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his  own  name,  but  as  partnership 
property,  and  for  the  benefit  of  the 
tirm.  The  firm  was  dissolved  by 
the  withdrawal  of  H.,  the  special 
partner,  at  which  time  the  firm 
was  indebted  to  him  in  the  sum  of 
$80,000.  C.  executed  to  H.  a  deed 
of  said  premises,  absolute  on  its 
face,  dated  March  21, 1871,  and  re- 
corded the  next  day.  An  instru- 
ment was  executed  by  all  the 
members  of  the  firm  dated  April 
1,  1871,  which  recited  the  in- 
debtedness of  the  firm  to  H.  and 
that  the  latter  "receives  and 
takes"  from  C.  said  deed,  and 
also  deeds  of  other  real  estate 
held  by  C.  and  conveyed  in  the 
same  manner,  as  secunty  for  the 
payment  of  $30,000  pt  such  in- 
debtedness, the  property  to  be 
held  by  H.  as  trustee  only  for  said 
firm;  for  the  balance  oif  the  in- 
debtedness II.  received  the  firm 
notes.  The  instrument  stated  the 
understanding  to  be  that  what- 
ever II.  realized  from  a  sale  of  tbe 
real  estate  so  conveyed,  over  and 
above  the  $30,000,  he  should  pay 
over  to  his  copartners,  they  agree- 
ing, if  that  sum  was  not  realized, 
to  pay  the  balance,  the  sale  to  be 
made  within  two  years.  The  firm 
was  to  retain  possession  of  the 
premises,  collect  and  receive  rents, 
pay  taxes  and  int<?rest  on  mort- 
gage thereon,  and  pay  over  'the 
net  proceeds  to  H.,  to  be  applied 
on  the  indebtedness  secured.  The 
lands  were  not  to  be  sold  by  H. 
without  the  consent  of  C.  &  Co. 
for  a  less  sum  than  the  considera- 
tion expressed  in  the  several 
deeds,  and  in  case  he  made  such  a 
sale,  it  was  provided  that  he  should 
be  charged  with  the  difference. 
After  the  death  of  H.  his  executor 
transferred  his  interests  in  the  deed 
and  defeasance,  treating  them  as  a 
mortgage,  to  D.,  who  brought  an 
action  to  foreclose  them.  D.  be- 
came the  purchaser  under  the 
judgment  in  said  action;  he  re- 
ceived the  referee's  deed,  and 
subsequently  conveyed  to  defend- 
ants the  premises  in  question. 
Plaintiff  contracted  tA  purchase 
said  premises,  but  refused  to  ac- 
cept a  conveyance  on  the  ground 
of  defect  of  title,  he  claiming  that 
upon  the  death  of  H.  the  title 
vested  and  still  remains  in  his 
hcir^,  and  that  they  not   having 


been  made  parties  to  the  foreclo- 
sure, were  not  affected  by  the  fore- 
closure. In  an  action  brought  to 
recover  back  the  sum  paid  by  plain- 
tiff upon  the  execution  of  the  con- 
tract of  sale  and  expenses,  the 
referee  found  that  the  defeasance 
was  executed  "on  or  about  the 
date  of  the  delivery  "  of  the  deed. 
Held,  it  was  to  be  assumed  that 
the  defeasance  was  cotempora- 
neous  with  the  delivery  and  accept- 
ance of  the  deed,  and  that  the  lat- 
ter never  took  effect  until  the 
former  was  executed ;  and  so,  that 
notwithstanding  the  difference  in 
dates,  the  two  instruments  were 
to  be  taken  and  read  together,  and 
as  thus  read  they  constituted  a 
mortgage,  and  upon  foreclosure 
the  heirs  of  H.  were  not  necessary 
parties;  and,  therefore,  plaintiff's 
title  was  good  and  the  action  not 
maintainable.  Id, 

See    FORECLOSUBE. 


MOTIONS  AND  ORDERS. 

Upon  a  motion  for  an  extra  allow- 
ance in  an  action  to  restrain  an 
alleged  interference  with  an  ease- 
ment the  moving  papers  did  not 
attempt  to  show  the  value  of  the 
alleged  easement.  Held,  that 
granting  the  motion  was  error; 
that  the  easement  being  the  sub- 
ject-matter involved  in  the  litiga- 
tion, its  value  was  the  only  proper 
basis  of  an  allowance.  Johnscm  v. 
SJielter  Idand  G.  d  C.  M,  Ann.  aSO 


MUNICIPAL     CORPORATIONS. 

1 .  A  municipal  corporation  possesses 
not  only  the  powers  specifically 
conferred  upon  it  by  its  charter. 
but  also  such  as  are  necessarily 
incident  to,  or  may  be  fairly*  im- 
plied from  those  powers,  including 
all  that  are  essential  to  the  de- 
clared object  of  its  existence. 
Village  of  Carthage  v.  Frederick. 

268 

2.  An  ordinance  adopted  by  such 
a  corporation  pursuant  to  author- 
ity delegated  by  the  legislature  has 
the  same  force  within  the  corpo- 
rate limits  as  a  statute  passed  br 


the  legislature  itself. 
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8.  It  seems,  wjiere  the  power  to  leg- 
islate is  general  or  implied,  and 
the  manner  of  exercising  it  is  not 
specified  there  must  be  a  reason- 
able use  of  such  power.  Id. 

4.  Plaintiff's  trustees  are  authorized 
by  its  charter  to  enact  ordinances, 
among  other  things,  to  prevent  in- 
cumbering the  sidewalks  with  any 
substance  or  material  whatever;  to 
provide  for  keeping  them  clear 
from  snow,  ice,  dirt  and  other 
obstructions;  to  direct  the  sweep- 
ing and  cleaning  of  streets  by 
the  persons  owning  or  occu- 
pying the  premises  fronting 
thereon  *'and  generally  the  said 
trustees "  are  empowered  to  pass 
such  ordinances  '  *  not  inconsistent 
with  the  laws  of  the  United  States 
and  of  this  state  as  may  be  neces- 
sary and  proper  for  carrying  into 
effect  the  purposes  of  said  corpora- 
tion, and  the  powers  and  privi- 
leges granted "  by  said  act,  and 
not  inconsistent  therewith;  "and 
for  the  enforcement  of  such  by- 
law^s.  ordinances  and  rules  and 
regulations,"  they  are  authorized 
to  prescribe  penalties  for  violations 
thereof.  (Chap.  834,  Laws  of 
1869.)  Said  trustees  passed  an 
ordinance  declaring  it  to  be  un- 
lawful for  persons  owning,  occu- 
pying or  having  charge  of  any 
premises  within  the  village  to 
allow^  snow,  ice  or  other  substance 
to  collect  and  remain  on  any  side- 
walk fronting  on,  or  belonging  to, 
said  premises  so  as  to  impede, 
obstruct,  or  render  dangerous, 
public  travel  upon  such  walks 
later  than  10  a,  m.,  after  it  had 
fallen  or  collected  thereon,  or  for 
more  than  two  hours  after  having 
been  notified  by  the  village  author- 
ities to  remove  the  same.  In  an 
action  to  recover  the  penalty  pre- 
scribed by  the  ordinance  for  a 
violation   thereof,   hcUl,   that  the 

f  trustees  had  power  under  the  char- 
ter to  pass  the  ordinance;  that  it 
did  not  conflict  with  the  constitu- 
tional provision  prohibiting  the 
taking  of  private  property  for 
public  use  without  just  compensa- 
tion (State  Const,  art.  1,  §  6);  but 
that  it  was  a  proper  exercise  of 
police  power;  and  so,  that  plain- 
tiff was  entitled  to  recover.       Id. 

5.  The  authorities  upon  the  question 

SicKELs — Vol.  LXXVII, 


as  to  what  is  a  proper  exercise  of 
police  power  collated.  Id,- 

6.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
sustained  by  plaintiff,  by  reason 
of  her  falling  upon  one  of  defend- 
ant's sidewalks,  which  defendant 
had  ne^^ligently  suffered  to  be  out 
of  repair,  and,  in  consequence,  ice 
had  accumulated  thereon,  causing 
the  fall,  it  appeared  that,  at  the 
point  where  plaintiff  fell,  water 
from  the  roof  of  an  adjoining 
builditag  was  conducted  across  the 
walk  through  a  gutter  channeled 
in  the  surface  stone  of  the  side- 
walk; that  this  stone  and  the  gut- 
ter stone  had  become  disjointed 
and  broken,  so  that  the  flow  of  the 
water  was  interrupted,  and  it  ran 
over  onto  the  sidewalk,  and  there 
froze.  Held,  that  as  the  dangerous 
condition  of  the  walk  was  not  due 
to  natural  but  artificial  causes,  de- 
fendant, if  chargeable  with  notice- 
of  the  defect,  was  liable  for  negli- 
gence.   OiUrie  v.  City  of  Lockport. 

403 

7.  A  witness  for  plaintiff  was  per- 
mitted to  testify,  under  objection 
and  exception,  that  about  two 
years  prior  to  the  accident  in  ques- 
tion he  fell  upon  the  ice  at  the 
same  place,  and  that  there  was  then 
about  the  same  amount  of  ice  aa 
when  plaintiff  fell.  It  did  not 
appear  that  the  prior  accumulation 
of  ice  was  caused  by  defects  in 
the  sidewalk.  Held,  that  the 
reception  of  the  testimony  was- 
error.  Id^ 

See  Brooklyn  (City  of). 
Buffalo  (City  of).    - 
Carthage  (Village  of). 
New  York  (City  of). 
Rochester  (City  of). 


NEGLIGENCE. 

1.  One  carrying  on  a  lawful  busi- 
-  ness  on  his  premises  in  such  a 
manner  as  to  prove  a  nuisance  to 
his  neighbor,  is  liable  in  damages. 
Although  the  acts  complained  of 
are  inseparably  connected  with  the 
carrying  on  or  the  business  itself 
and  the  resulting  damages  a  neces- 
sary consequence,  if  those  acts 
constitute  a  .nuisance  per  «c,  it  ia 

93 
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not  necessary  to  show  negligence 
in  order  to  sustain  a  recovery. 
Boliati  V.  Pt.  «/.  Gas  Light  Co,     18 

i2.  The  law  does  not  impose  upon 
one  conducting  a  lawful  business 
upon  his  own  lands  the  obligation 
of  saving  others  harmless  from  the 
consequences  of  inevitable  acci- 
dents; the  limit  of  his  duty  where 
no  contract  relations  exist,  is  the 
'exercise  of  reasonable  care  and 
•caution  to  save  others  from  injury, 
XJomlicJi  v.  Standard  Oil  Co.     118 

8.  The  presumption  is,  until  the  con- 
trary be  shown,  that  every  man 
has  performed  his  duty,  and  it  is 
incumbent  upon  one  who  alleges 
a  failure  in  this  respect,  as  the 
foundation  of  a  right  of  action, 
to  prove  facts  from  which  an  in- 
ference of  negligence  may  prop- 
erly be  drawn,  and  proof  of  the 
mere  fact  that  an  accident  has 
happened,  will  not,  in  the  absence 
of  any  contractual  relations  be- 
tween the  parties,  authorize  such 
an  inference.  Id. 

4.  The  fact  that  the  injury  was 
caused  by  an  explosion  on  defend- 
ant's premises,  does  not  change 
the  rule  in  this  respect,  and  proof 
of  that  fact  simply  does  not  author- 
ize  an   inference    of  negligence. 

Id, 

6.  In  an  action  to  recover  damages 
sustained  by  the  burning  of  a 
vessel  belonging  to  plaintiffs 
through  the  alleged  negligence  of 
defendant,  these  facts  appeared: 
Defendant  owned  and  managed  a 
petroleum  refinery;  plaintiffs'  ves- 
sel was  lying  at  a  wharf  adjacent 
thereto;  an  explosion  took  place, 
the  oil  within  defendant's  inclosure 
took  fire  and  a  quantity  of  it  while 
burning  flowed  down  a  pipe,  used 
by  defendant  for  pumping  oil  from 
vessels  into  its  refinery,  connected 
with  a  lighter  laden  with  petro- 
leum moored  at  defendant's  wharf; 
the  lighter  exploded  and  burning 
oil  therefrom  was  thrown  upon 
plaintiffs'  vessel,  which  set  it  on 
Are.  A  motion  for  a  nonsuit  was 
denied.    Held,  error.  Id. 

6,  It  seems  that  persons,  occupying 
real  property  for   business    pur- 


poses, who  invite  and  induce  others 
to  visit  their  premises,  are  re- 
quired to  use  reasonable  prud- 
ence and  care  to  keep  the  same  in 
such  condition  that  those  who  visit 
them  will  not  be  unreasonably  and 
unnecessarily  exposed  to  danger. 
Hart  V.  Grenndl.  871 

7.  The  law,  however,  does  not  re^ 
quire  warranty  of  the  safety  of 
those  coming  upon  their  premises. 

Id. 

8.  A  merchant  may  place  in  lus 
store  the  usual  and  proper  appli 
anoes  for  conducting  his  business, 
and  when  placed  in  full  sight, 
and  not  so  as  to  threaten  danger, 
the  merchant  is  not  liable  for  in- 
juries to  a  visitor  occasioned 
thereby.  Id. 

9.  Plaintiff  went  to  defendant's  store 
to  purchase  s  jme  oil,  and  followed 
the  clerk  who  received  the  order 
to  the  rear  of  the  store  where  oils 
and  heavy  goods  were  kept.  In 
an  open  passage-way  back  of  a 
packing  counter  was  a  truck  used 
to  move  goods  in  the  store.  After 
paying  for  the  oil  plaintiff  in  turn- 
ing around  tripped  over  the  handle 
of  the  truck  and  was  injured.  The 
store  was  well  lighted,  the  truck 
was  in  plain  sight  and  was  seen 
by  plaintiff.  In  an  action  to  re- 
cover damages,  Tield,  these  facts 
did  not  justiiv  a  finding  of  neglig- 
ence on  defendants'  part  in  the 
performance  of  any  duty  they 
owed  plaintiff;  and  that  a  refus&l 
to  dismiss  the  complaint  was  error. 

id. 

10.  In  an  action  to  recover  for  the 
loss  of  a  cloak  and  other  articles 
left  in  defendant's  care,  it  appeared 
that  defendants  were  the  proprie- 
tors of  a  retail  store  in  which  there 
was  a  department  for  the  sale  of. 
ready-maae  cloaks,  which  w^as  pro- 
vided with  mirrors  for  the  use  of 
customers  in  trying  them  on. 
Plaintiff  took  off  her  cloak  and. 
there  being  no  pther  place  to  put 
it,  laid  it  on  a  counter  directly  in 
front  of  a  clerk  and  near  a  mirror 
in  front  of  which  the  clerk,  w^ho 
was  waiting  upon  her.  stood  with 
one  of  defendants'  cloaks  to  have 
her  try  it  on,  which  she  did.    She 
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did  not  ask  and  was  not  told  where 
to  put  her  cloak;  the  clerk  who 
was  waiting  upon  her,  and  the  one 
at  the  counter  observed  her  as  she 
laid  it  down,  but  neither  said  any- 
thing. After  trying  on  the  cloak, 
plaintiff  went  to  get  her  own,  but 
It  could  not  be  found,  although 
careful  search  was  made  for  it. 
It  appeared  that  no  instructions 
had  been  given  by  defendants  to 
their  clerks  as  to  the  disposition 
of  garments  removed  by  customers 
in  order  to  try  on  those  offered  for 
flale.  Held,  that  defendants,  as 
voluntary  custodians  for  profit  to 
themselves,  were  bound  to  use 
some  care  for  plaintiff's  property, 
which  she  had  laid  aside,  by  their 
implied  invitation;  that  the  evi- 
dence showed  an  omission  to  exer- 
cise this  care,  and  so,  that  they 
were  properly  held  liable.  Bun- 
neU  V.  Stern,  539 

11.  Negligence  of  a  servant  does  not 
excuse  the  master  from  liability  to 
a  co-servant  for  an  injury  which 
would  not  have  happened  had  the 
master  performed  his  duty.  Cap- 
pins  v.  K.  Y.  C.  dt  U.  k  R,  R. 
Co,  557 

12.  A  railroad  company  owes  its 
employes  the  duty  of  employing, 
so  far  as  it  can  with  reasonable 
care,  only  competent  men  in  the 
management  oi  its  road;  that  is, 
men  who  can  be  relied  upon  to 
execute  the  rules  of  the  master 
unless  prevented  by  causes  beyond 
their  control.  Id, 

13.  The  competency  of  a  servant  de- 
pends not  alone  upon  physical  or 
mental  attributes,  but  upon  the 
disposition  with  which  he  per- 
forms his  duties.  Id. 

14.  Where  a  railroad  company  per- 
mits its  employes  to  habitually 
disregard  the  safeguards  provided 
to  insure  the  safe  running  of  its 
trains,  this  is  a  neglect  of  duty 
which  the  company  -owes  to  its 
other  employes,  as  much  as  per- 
mitting the  use  of  defective  ma- 
chinery. Id. 

15.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff, 
alleged  to  have  been  caused  by  de- 


fendant's negligence,  it  appeared 
that  a  switchman  was  employed 
by  defendant  at  a  station  on  its 
road,  whose  duty  it  was,  by  the 
rules  of  the  company,  to  see  that 
the  switches  connected  with  the 
passenger  tracks  were  locked  and 
closed  previous  to  the  time  of  the 
passage  of  each  train,  and  to  be 
present  until  the  train  passed,  and 
give  a  signal  showing  everything 
was  right;  that  said  switchman 
was  habitually  absent  from  his 
post  and  neglected  to  perform  his 
duties,  and,  as  the  evidence  tended 
to  show,  this  was  with  the  knowl- 
edge of  defendant's  division  super- 
intendent,and  under  circumstances 
charging  defendant  with  knowl- 
edge thereof.  A  train  upon  which 
plaintiff  was  employed  as  a  brake- 
man  was  derailed  because  of  a  mis- 
placed switch,  said  switchman 
having  opened  it  and  left  the  yard 
without  closing  it  a  short  time  be- 
fore the  train  was  due,  and  plain- 
tiff was  injured.  Held,  the  evi- 
dence justified  a  finding  of 
negligence  on  the  part  of  defend- 
ant in  retaining  the  switchman  in 
its  employ  after  knowledge  of  his 
habitual  neglect  of  duty;  and  that, 
although  it  appeared  that  the  en- 
gineer of  the  train  was  negligent 
m  not  observing  the  target  at  the 
switch  which  showed  it  out  of 
place  and  in  running  his  train  at 
a  high  rate  of  speea,  this  did  not 
excuse  defendant's  negligence.  Id, 

16.  The  switchman  testified  that  he 
supposed  he  closed  and  locked  the 
switch  before  he  left  the  yard.  It 
was  claimed  by  defendant  that  if 
he  had  remained  at  his  post  and 
signaled  the  train  he  would  have 
done  so  without  examining  the 
switch,  relying  upon  the  mistaken 
supposition  that  he  had  closed  it, 
and  so,  that  the  negligence  com. 
plained  of  was  not  the  proximate 
cause  of  the  injury.  Held,  unten- 
able: that  the  jury  were  justified 
in  assuming  that  had  the  switch- 
man remained  in  the  yard  he 
would  have  complied  with  the 
rules.  Id. 

17.  Plaintiff,  who  was  in  defendant's 
employ  as  a  brakeman  upon  a 
freight  train,  while  passing  from 
the  locomotive  of  the  '  train  over 
the  tender  in  the  discharge  of  his 
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duties,  stepped  upon  the  cover  to 
the  man-hole  of  the  water  tank, 
which,  because  of  it  beinff  out  of 
repair,  the  lining  designed  to  hold 
it  in  place  having  come  off, 
slipped  one  side,  letting  his  foot 
down  into  the  man-hole,  by  reason 
whereof  he  was  injured.  In  an 
action  to  recover  damages,  it  ap- 
peared that  it  was  part  of  plain- 
tiff's duties  to  supply  the  tender 
with  water,  which  was  received 
into  the  tank  tli rough  the  man- 
hole, the  cover  being  removed  by 
plaintiff  for  that  purpose,  and 
defendant's  evidence  tended  to 
show  that  he  was  aware  of  the 
defect.  The  court  was  requested 
by  defendant's  counsel,  but  re- 
fused to  charge  that  if  the  lining 
was  off  and  plaintiff  knew  it,  it 
was  negligence  on  his  part  to  step 
upon  the  cover.  Held  error.  Mc- 
Quiganv,  I).,  L.  cfc  W.  R  E.  Co. 

618 

18.  In  an  action  by  a  conductor  of 
a  street  car  to  recover  damages  for 
injuries  received  from  a  collision 
with  a  truck,  it  appeared  that  the 
conductor  by  means  of  signals  to 
the  driver,  stopped  the  car  to  let 
off  and  take  on  passengers,  but  the 
record  did  not  otherwise  show  that 
the  driver  was  subject  to  the 
orders  of  the  conductor  or  in  any 
way  under  his  control.  The  court 
charged  that  negligence  on  the 
part  of  the  driver  could  not  be  im- 
puted to  the  plaintiff.  Held,  no 
error;  that  this  court  will  not  take 
judicial  notice  of  the  relations 
between  conductor  and  driver  for 
the  purpose  of  reversing  a  judg- 
ment.    Seamafi  Y .  Koefiler.        646 

19.  Plaintiff  proved  that  the  firm  in 
which  K.,  defendant's  testator  was 
a  partner,  was  engaged  in  the 
brewery  business;  that  the  truck 
had  the  firm  name  on  it;  that 
many  trucks  of  the  same  kind 
were  employed  in  its  business; 
that  the  truck  was  loaded  with 
ale  barrels  at  the  time  of  the  acci- 
dent, and  was  engaged  in  deliver- 
ing ale  from  the  brewery  of  the 
firm.  Held,  the  evidence  was 
sufficient  to  authorize  a  finding 
that  the  truck  belonged  to  defend- 
ant's firm,  and  that  the  driver  was 
in  its  employ  when  the  accident 
happened.  Id, 


NOTICE. 

One  dealing  with  a  corporation  is 
chargeable  with  notice  of  its 
powers  and  is  bound  to  know  the 
extent  of  the  authority  of  its 
agents.  JernUon  v.  Citizen^  Sar- 
ings  Bank,  135 


NUISANCE. 

1.  One  carrying  on  a  lawful  business 
on  his  premises  in  such  a  manner 
as  to  prove  a  nuisance  to  his  neigh- 
bor, is  liable  in  damages.  Boftan^ 
V.  Pt.  J,  Gas  Light  Co.  18 

2.  It  is  not  necessary  to  the  right  of 
action,  that  the  neighbor  be  driven 
from  his  dwelling;  it  is  enough 
that  his  enjoyment  of  life  and 
property  is  rendered  uncomfort- 
able. Id, 

3.  Although  the  acts  complained  of 
are  inseparably  connected  with  the 
carrying  on  oi  the  business  itself,, 
and  the  resulting  damages  a  neces- 
sary consequence,  if  those  acts 
constitute  a  nuisance  per  *•,  it  is 
not  necessary  to  show  negligence 
in  order  to  sustain  a  recovery.  Id, 

4.  Every  person  is  bound  to  make  a 
reasonable  use  of  his  property^ 
having  respect  for  his  neighbor's 
right;  a  use  which  produces  de- 
structive vapors  and  noxious 
smells,  resulting  in  material  injury 
to  the  property  and  the  comfort  of 
those  dwelling  in  the  neighbor- 
hood, is  not  reasonable,  and  is  a 
nuisance  per  se.  Id^ 

5.  As  a  general  rule,  corporations 
authorized  by  statute  to  carry  on 
a  business,  although  it  may  be  of 
a  quasi  public  cliaracter,  are  under 
the  same  obligations  to  make  a 
reasonable  use  of  their  property 
and  to  respect  the  rights  of  others 
as  are  citizens.  Id, 

6.  While  the  legislature  may  autlior- 
ize  acts,  which  would  otherwise 
be  a  nuisance,  when  they  affect  or 
relate  to  matters  in  which  the  pub- 
lic have  an  interest  or  over  which 
they  have  control,  the  statutory 
authority  which  affords  immunity 
for  such  acts  must  be  express,  or  a 
clear  and  unquestionable  implica- 
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tion  from  powers  expressly  con- 
ferred, and  it  must  appear  that  the 
legislature  contemplated  the  doing 
of  the  very  act  which  occasioneci 
the  injury.  Id. 

7.  Even  in  sudi  case,  while  the  legis- 
lative authorization  exempts  from 
liability  to  suits  civil  or  criminal 
at  the  mstance  of  the  state,  itdot^s 
not  affect  the  claim  of  a  private 
citizen  for  damages  for  any  special 
inconvenience  or  discom'fort  not 
experienced  by  the  public  at  large. 

Id. 

6.  Defendant  was  incorporated  under 
the  'general  statute  of  the  state 
providing  for  the  organization  of 
gas-light  companies  (Chap.  37, 
Laws  of  1848).  For  many  years  it 
manufactured  gas  and  conducted 
its  business  without  annoyance  to 
anyone.  In  1880  for  the  sake  of 
economy,  as  alleged,  it  adopted  a 
new  process,  and  thereafter  manu- 
factured its  gas  from  naphtha, 
w^hich  emitted  disagreeable  and 
offensive  odors.  In  an  action 
brought  by  plaintiff,  an  adjoining 
land  owner,  to  recover  damages 
for  an  alleged  interference  with  the 
use  and  enjoyment  of  his  property 
caused  by  said  odors,  and  to  re- 
strain their  further  emission,  tliere 
was  no  proof  of  a  defective  con- 
struction of  defendant's  works  or 
of  negligence  in  the  operation  and 
maiiTtenance,  and  it  appeared  that 
the  odors  were  insepanibly  con- 
nected with  the  manufacture  of 
gas  by  the  process  used.  The 
court  chargetl  the  jury  that  the 
question  for  them  to  determine 
was:  "  Did  the  odor  pV)llute  the 
air  so  as  to  substantially  render 
plaintiff*s  property  unfit  for  com- 
fortable enjoyment?"  IIM  (FoL- 
LETT,  Ch.  J.,  and  IIaight,  J.,  dis- 
senting), no  error;  and,  the  jury 
having  found  for  the  plaintiff,  that 
the  act  complained  of  constituted 
a  nuisance  jicr  se.  Id. 


OFFICE  AND  OFFICERS. 

1.  The  recognition  of  a  person  as  a 
manager  of  an  incorporated  society 
by  the  other  managers,  under  a 
mistaken  supposition  that  he  was 
duly  elected  as  provided  by  the 
charter  is  not,  as  between  the  per- 


son and  the  society,  and  where  the 
public  or  third  person  are  not  con- 
cerned, equivalent  to,  nor  can  it 
be  made  available  as  an  election. 
People  ex  rel.  v.  N.  T.  Infant 
Asylum.  190 

.  In  proceedings  bv  mandamus,  the 
relator  sought  to  W  restored  to  the 
office  of  manager  of  the  defendant, 
a  corporation  organized  under  and 
by  special  charter  (Chap.  106. 
Laws  of  1865).  The  relator's  affi- 
davit recited  that  he  was  elected 
a  member  of  the  board,  and  there- 
after en*^ered  upon  the  duties  of 
his  office  and  continued  to  act  for 
a  year,  during  which  period  he 
was  duly  recognized  as  a  manager 
by  the  bther  managers,  and  was 
by  •  them  elected  secn^tary  and 
member  of  a  committee,  which 
positions  were  by  the  charter  re- 
quired to  be  held  by  managers. 
The  defendant  in  its  return  to  the 
writ  denied  that  the  relator  was 
duly  elected  to  the  office  of  man- 
ager, for  the  reason  that  by  the 
charter,  no  election  could  be  held 
to  fill  a  vacancy  in  the  board  with- 
out the  presence  of  a  majority  of 
the  managers,  and  that,  at  the 
pretended  election  of  the  relator, 
a  majority  was  not  present.  De- 
fendant also  averred  that  during 
the  time  the  relator  was  recognized 
as  one  of  the  managers,  the  in- 
validity of  his  election  was  not 
known  to  the  defendant.  The 
averments  of  the  return  were 
proved  and  found;  also,  that  after 
the  alleged  election  was  declared 
void,  another  was  elected  to  fill 
the  vacancy,  who  had  entered 
upon  the  performance  of  his 
duties.  Held,  that  the  writ  was 
properly  denied.  Id. 

.  An  assignment  by  a  sheriff  of 
such  fees  as  he  may  become  en- 
titled to  receive  from  the  state  or 
county  for  official  services  there- 
after rendered  is  contrary  to  pub- 
lic policy,  and  void.  Boirery  Nat. 
Bank,  J^\  Y.  v.  Wil»m.  478 

.  It  seems  the  same  rule  applies  to 
all  other  public  officers.  Id. 

OILS. 

As  to  lease  of  oil  lands, 

See  Eaton  v.  Allegany  Gas  Co,  416 
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PARENT  AND  CHILD. 

1.  In  proceedings  by  habeas  corpus 
under  the  Code  of  Civil  Procedure 
(|§  2015  et  seq.)  to  determine  the 
right  to  the  custody  of  an  infant, 
the  court  is  bound,  to  respect  the 
rights  of  the  parent  or  guardian, 
and  these  may  not  be  overthrown 
by  the  mere  wishes  of  the  child. 
PeopU  ex  rel.  v.  Walts.  238 

2.  The  jurisdiction,  however,  of  the 
court  is  equitable  in  its  character; 
the  welfare  of  the  child  is  the  chief 
object  to  be  attained,  and  must  be 
the  guide  for  the  judgment  of  the 
court.  Id. 

PARTIES. 

1.  A  devisee  does  not  acquire  by  the 
devise  the  right  to  recover  for  in- 
juries to  the  rental  value  of  the 
real  estate  which  happened  prior 
to  the  vesting  of  title  under  the 
devise.  The  right  of  action  is  a 
personal  asset  accruing  to  the 
owner  upon  the  happenmg  of  the 
injury.     OHstJcold  v.  M.  K.  H.  Co, 

102 

2.  Where,  in  an  action  by  a  devisee 
to  recover  for  such  injuries  al- 
leged to  have  been  caused  by  the 
construction  and  operation  of  de- 
defendants'  road  in  an  adjoining 
street,  it  appeared  that  the  plain- 
tiff was  also  residuary  legatee 
under  the  will,  and  that  after  the 
commencement  of  the  action  the 
executor  filed  his  account,  and, 
upon  a  final  judicial  settlement 
thereof,  a  decree  was  made  direct- 
ing him  to  pay  over  the  residue  of 
the  personal  estate  to  plaintiff. 
Held,  that  this  was  not  available  to 
sustain  the  action,  as  it  was  to  be 
determined  according  to  the  rights 
of  the  parties  existing  at  its  com- 
mencement, and  until  the  final 
settlement  the  executor,  not  the 
plaintiff,  was  entitled  to  recover 
the  damages.  Jd. 

8.  "Where  the  interests  of  two  or 
more  promisees  are  several,  several 
actions  may  be  maintained  by 
them,  although  the  language  of 
the  promise  is  joint.  Emmeluth 
v.  liovfie  Benefit  Assn.  130 

4.  Where  a  complaint  sets  forth  all 
the   facts  requisite  to  raise    the 


Siestion  of  the  legal  capacity  of 
e  plaintiff  to  brmg  the  action, 
unless  an  objection  on  the  ground 
of  want  of  capacity  is  taken  by 
demurrer  or  answer*  the  defendant 
will  be  deemed  to  have  waived  it. 
(Code  Civ.  Pro.  §  499.)  Nanz  v. 
Oakley.  631 

Where  a  deed,  absolute  on  it* 

fojce,  belonging  to  tJie  estate  of  a  de- 
ceased person,  but  in  fact  fftcen  to 
secure  a  debt,  is  foreclosed  as  a  mort- 
gage, the  heirs  of  the  decedent  are  not 
necessary  parties. 

See  Kraemer  v.  AdeUberger.        467 

PARTNERSHIP. 

1.  A  name  adopted  as  a  partnership 
name,  which  merely  indicates  a 
business  in  which  the  firm  pur- 
ports by  it  to  be  engaged,  may  not 
be  protected  as  a  trade-mark. 
Kochler  v.  Sandei's.  65 

2.  Plaintiffs  were  partners  in  the 
business  of  dealing  in  foreign 
government  bonds  m  the  city  of 
New  York,  which  was  done  under 
the  firm  name  of  ''International 
Banking  Company."  Their  firm 
and  the  one  to  whose  business  it 
succeeded  had  been  engaged  in 
the  business  under  <the  same  firm 
name  since  1874.  Defendants, 
who  were  engaged  as  partners  in 
the  same  business  under  the  firm 
name  of  E.  S.  «fe  Co..  in  an  adver- 
tisement published  by  them  in 
1887,  requested  the  public  to  *'  call 
on  the  International  Bank  "  of  E. 
S.  &  Co.  In  an  action  brought  to 
restrain  the  use  by  defendants  of 
the  words  "International  Bank" 
in  their  advertisements,  heid,  that 
plaintiffs  had  no  exclusive  pro- 
prietary interests  in  the  use  of  the 
words;  and  that  the  action  was  not 
maintainable.  /d 

3.  The  common-law  disability  of  a 
married  woman  to  engage  in  a 
business  as  a  copartner  or  jointlv 
with  her  husband  was  removed 
by  the  provision  of  the  act  **  con- 
cerning the  liability  of  husband 
and  wife "  (Chap,  90,  Laws  of 
1860),  which  authorizes  a  married 
woman  to  "  carry  on  any  trade  or 
business  ♦  *  *  on  her  sole 
and  separate  account."  Suau  v. 
Caffe.  308 
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4.  When,  therefore,  a  husband  and 
wife  assume  to  carry  on  a  business 
as  copartners,  and  contract  debts 
in  the  course  of  it,  the  wife  cannot 
escape  liability  on  the  ground  of 
coverture. .  (H  aight,  Potter  and 
Bradley,  JJ.,  dissenting.)       Id, 

6.  Plaintiffs  were  copartners,  doing 
business  under  the  name  of  the  8. 
S.  S.  Co.  In  that  name  they  made  ' 
application  to  defendant  for  insur- 
ance. A  fire  having  destroyed  the 
property,  proofs  of  loss  were  made 
out  in  which  the  firm  name  was 
used,  and  also  signed  at  the  end 
thereof  by  K.,  one  of  the  plain- 
tiffs, and  underneath  it  his  own 
name  with*"Treas."  added.  K. 
also  made  oath  to  the  truth  of 
the  statements.  Held,  that,  in 
the  absence  of  any  provision  in 
defendant's  policy  requiring  the 
names  of  the  individual  members 
of  the  firm  to  be  ^iven,  such  use  | 
of  the  partnership  name  was 
proper.      Kartlsen    v.    Sun   Fire 

545 


^. 


6.  In  an  action  wherein  the  question 
in  issue  was  as  to  whether  F.  and 
B.  were  copartners,  defendant's 
evidence  tended  to  show  that  they 
jointly  entered  into  a  contract 
with  the  owner  of  certain  letters 
patent,  by  the  terms  of  which 
they  were  given  the  right,  and 
agreed  to  manufacture  the  pat- 
ented article  and  to  pay  the  owner 
a  specified  portion  of  the  profits, 
as  a  royalty.  The  contract  was  3. 
entered  intd  by  F.  and  B.  in  pur- 
suance of  an  arrangement  between 
them  to  the  effect  that  the  former 
should  furnish  the  money  and 
credit  to  carry  on  the  business,  the 
latter  to  have  the  general  manage- 
ment thereof,  and  after  deductinff 
advances  made  by  F.,  both  should 
share  equally  in  tlie  profits.  Held,  \ 
that  said  evidence  authorized  the  i 
inference  of  a  partnership;  and  ! 
so,  that  a  submission  of  the  ques-  4 
tion  to  the  jury  was  proper.  Firnt 
Nat,  BankofMerideny,  G(dlaudet. 
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PAYMENT. 


1.  A  voluntary  payment  of  an  assess- 
ment, made  under  a  mistake  of 
law,  but  with  full  knowledge  of 


the  facts  and  not  induced  by  any 
fraud  or  improper  conduct  on  the 
part  of  the  payee,  cannot  be  re- 
called. Vstndei'beck  v.  City  of 
Eochester.  285 

In  an  action  to  recover  back  the 
amount  of  an  assessment  upon 
land  belonging  to  plaintiff's  hus- 
band, paid  by  plaintiff  to  defend-, 
ant's  treasurer,  on  the  ground  of 
a  subsequent  abandonment  of  the 
improvement  for  the  expense  of 
which  the  assessment  was  made,, 
it  appeared  that  th^  assessment 
was  made  before  the  death  of  plain- 
tiff's husband,  who  died  intestate^ 
and  was  valid  when  made;  al8o„ 
that  the  decedent's  personal  estate 
was  inadequate  to  pay.  Plaintiff 
had  taken  no  steps  looking  to  a 
sale  of  said  land.  Upon  receipt  of 
a  notice  that  interest  would  be 
charged  after  a  given  date,  she 
paid  the  amount  of  the  assessment. 
Held,  that  she  was  not  entitled  to 
recover  back  the  sum  paid;  that 
the  assessment  having  been  made 
before  the  intestate's  death,  it  wa» 
payable  out  of  his  personal  estate 
next  after  "debts  entitled  to  a 
preference,  under  the  laws  of  the 
United  States"  (2  R.  S.  87,  S  27); 
that  plaintiff  was  under  no  le^al 
obligation  to  pay,  as  her  only  m- 
terest  in  the  land  was  that  of 
dower,  and  that  interest  was  not 
in  jeopardy,  and  so,  the  payment 
was  voluntary.  Id, 

The  payment  of  a  municipal  as- 
sessment for  a  local  improvement 
which  is  invalid  by  rejison  of  de- 
fects in  the  proceedings  of  the 
common  council  on  which  it  was 
based,  appearing  by  the  records 
that  body  is  required  by  law  to 
keep,  is  a  mistake  of  law,  and  an 
action  cannot  be  maintained  to 
recover  back  the  amount  paid. 
PooUy  V.  City  of  Buffalo,  59{i 

It  seems,  that  when  the  facts  which 
lender  an  assessment,  apparently 
a  lien  upon  the  land,  invalid  for 
want  of  jurisdiction  to  make  it, 
are  de  hors  the  record,  the  person 
paying  it  will  be  deemed  to  have 
done  so  involuntarily  and  may  re- 
cover back  the  amount  paid  with- 
out first  vacating  the  assessment. 

Id. 
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5.  It  seems  also,  that  when  payment 
of  an  assessment  h  produced  by 
coercion  of  law  oi-  unlawful  ex- 
action, under  process  for  its  col- 
lection, valid  on  its  face,  it  is  not 
a  voluntary  payment  and  may  be 
recovered  back.  Id. 

Wlierethe  Statute  of  Limit a- 

iions  itas  set  up  as  a  defense-  and  it 
^appeared  tfuit  defendant  did  work  for 
plaintiff  under  an  agreement  that  a 
^jortion  of  the  conipensation  should,  be 
^ipplied  vpon  the  debt  sued  upon  and 
■credits  were  aeeordingly  gireii,  Jield, 
tfiat  the  credits  might  be  considered 
4XS  payments,  and  so  as  took  the  case 
dmt  of  the  operati&iLcf  the  statute. 

See  Lawrence  v.  uarrington.      408 


PENALTY. 

Pefendant  leased  certain  premises 
to  plaintiff,  who  deposited  with 
him  a  sum  of  money  under  a  pro- 
vision in  the  lease  that  defendant 
should  hold  the  same  as  security 
for  the  faithful  performance  by 
plaintiff  of  his  covenants  in  the 
lease,  the  same  to  be  applied  as 
payment  of  rent  on  the  last  three 
months  of  the  term,  provided  the 
lease  was  not  sooner  terminated  by 
plaintiff's  failure  to  perform,  in 
which  last  event  it  was  declared 
that  the  sum  paid  should  be  for- 
feited and  become  the  property  of 
defendant  absolutely .  Default  hav- 
ing been  made  in  the  payment  of 
one  month's  rent,  plaintiff  was  dis- 
possessed by  defendant,  who  re- 
fused to  pay  back  any  part  of  the 
deposit.  In  an  acti(m  to  recover  the 
siime,  less  the  amount  due  for  the 
month's  rent,  hid,  that  the  pro- 
vision in  reference  to  tiie  deposit 
was  not  intended  to  give  it  the 
character  of  liquidated  damages, 
but  rather  as  a  penalty;  that  the 
deposit  was  as  security  for  the 
performance  of  plaintiff's  cove- 
nants, and  was  held  as  indemnity 
for  such  loss  as  should  arise  from 
his  breach;  that,  after  the  re-entry 
by  defendant,  he  was  entitled  to  re- 
tain such  sum  only  as  would  cover 
the  damages  resulting  from  the 
breach  of  covenant  prior  thereto, 
and  the  plaintiff  was  entitled  to 
the  surplus.     Chaude  v.  Shepard. 


PERSONAL  PROPERTY. 

See  Chattels. 

Recovery    of    Possession    of 

Personal  Property. 
Replevin. 


PLEADING. 

1.  This  action  was  brought  upon 
certain  promissory  notes,  also  to 
recover  an  alleged  indebtedness 
for  overdrafts.  The  answer,  after 
admitting  the  making  of  the  notes 
by  defendant,  and  setting  up  an 
atfirmative  defense  thereto,  and 
certain  counter-claims,  denied  the 
complaint,  and  each«nd  every  alle- 
gation thereof,  except  as  already 
admitted.  Plaintiff,  by  reply,  put 
in  issue  the  counter-claims.  After 
the  opening  of  the  case  by  plain- 
tiff's counsel,  upon  the  trial,  de- 
fendant orally  admitted  the  count 
of  the  complaint  alleging  the  over- 
drafts, and  the  issue  tried  was 
simply  as  to  the  counter-claims. 
Defendant  claimed  the  right  to  the 
closing  argument;  this  was  denied 
by  the  court.  Held^  no  error,  as 
by  the  answer  the  making  of  the 
overdrafts  was  denied,  and  so,  the 
atfirmative  of  the  issue,  in  this  re- 
spect, was  with  plaintiff.  L.  O. 
NfU.  Bank  v.  Judwn.  278 

2.  Under  an  answer  denying  the  al- 
legations of  the  complaint,  in  an 
action  of  ejectment,  the  defense  of 
want  of  title  in  plaintiff  is  admis- 
sible.    Benton  v.  Hatch.  322 

3.  Where  a  complaint  sets  forth  all 
the  facts  requisite  to  raise  the 
question  of  the  legal  capacity  of 
the  plaintiff  to  bring  the  action, 
unless  an  objection  on  the  g:round 
of  want  of  capacity  is  taken  by 
demurrer  or  answer,  the  defendant 
will  be  deemed  to  have  waived  it. 
(Code  Civ.  Pro.  §  499.)  Xanz  v. 
Oakley.  631 

See  CouxTER-CLAian. 


POLICE. 

1.  Plaintiff's  trustees  are  authorized 
by  its  charter  to  enact  ordinances, 
among  other  things,  to  prevent  in- 
cumbering the  sidewall^  with  any 
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substance  or  material  whatever; 
to  provide  for  keeping  them  clear 
from  snow,  ice,  dirt  and  other  ob- 
structions; to  direct  the  sweeping 
and  cleaning  of  the  streets  by  the 
persons  owning  or  occupying  the 
premises  fronting  thereon  **and 
generally  the  said  trustees"  are 
-empowered  to  pass  such  ordi- 
nances "not  inconsistent  with  the 
laws  of  the  United  States  and  of 
this  state  as  may  be  necessary  and 
proper  for  carrying  into  effect  the 
purposes  of  said  corporation, 
and  the  powers  and  privileges 
granted  "  by  said  act,  and  not  in- 
consistent tnerewith;  **  and  for  the 
enforcement  of  such  by-laws,  ordi- 
nances, rulfes  and  regulations," 
tliey  are  authorized  to  prescribe 
penalties  for  violations  tliereof. 
(Chap.  834,  Laws  of  1869.)  Said 
trustees  passed  an  ordinance  de- 
claring it  to  be  unlawful  for  per- 
sons owning,  occupying  or  having 
charge  of  any  premises  within  the 
village  to  allow  snow,  ice  or  other 
substance  to  collect  and  I'emain  on 
any  sidewalk  fronting  on,  or  be- 
longing to,  said  premises  so  as  to 
impede,  obstruct  or  render  dan- 
gerous, public  travel  upon  such 
walks  later  than  10  A.  M.,  after  it 
had  fallen  or  collected  thereon,  or 
for  more  than  two  hours  after 
having  been  notified  by  the  village 
authorities  to  remove  the  san.e. 
In  an  action  to  recover  the  penalty 
prescribed  by  the  ordinance  for  a 
violation  thereof,  held,  that  the 
trustees  had  power  under  the 
charter  to  pass  the  ordinance;  that 
it  was  a  proper  exercise  of  police 
power;  and  so,  that  plaintiff  was 
entitled  to  recover.  Village  of 
Carthage  v.  Frederick.  268 

2.  The  authorities,  upon  the  ques- 
tion as  to  what  is  a  proper  exer- 
cise of  police  power,  collated.   Id. 


POOR. 

1.  Plaintiff,  as  superintendent  of  the 
poor  of  the  county  of  S.,  after  re- 
ceiving notice  from  tlie  over- 
seer of  the  poor  of  the  town 
of  T.  that  he  had  given  tem- 
porary relief  to  one  H.,  a  pau- 
per, who  had  formerly  resided  in 
the  town  of  B.  in  another  county, 
with  a  statement  of  the  circuni- 
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stances  of  the  case,  believing  that 
the  removal  of  H.  to  the  town  of 
T.  was  prohibited  by  the  Revised 
Statutes  (1  R.  S.  628,  §§  58,  59), 
mailed  to  defendant,  the  overseer 
of  the  poor  of  the  town  of  B.,  a 
notice  of  the  removal,  with  a  re- 
quest that  he  provide  for  the  relief 
and  support  of  H.  Within  the 
thirty  days  prescribed  by  the  stat- 
ute (§  60)  after  service  of  the 
notice,  plaintiff  received  an  answer 
from  C.  denying  unequivocally, 
but  not  in  the  words  of  the  stat- 
ute, that  H.  was  a  pauper  while 
he  lived  in  his  county  and  denying 
any  liability  for  his  support. 
These  transactions  were  prior  to 
the  amendment  in  1888  (Chap.  486, 
liaws  of  1888)  to  the  jDrovisions  of 
the  Revised  Statutes  in  reference 
to  the  removal  of  paupers  from 
one  town  to  another.  Alore  than 
six  months  after  receipt  of  answer, 
this  action  to  recover  for  such  sup- 
port was  commenced.  Uildy  that 
as  the  action  was  not  commenced 
within  three  months  after  receiving 
defendant's  denial  of  liability,  it 
was  barred  by  the  statute.  (1  R. 
S.  629,  §  60,  as  amended  by  chap. 
546,  Laws  of  1885.)  Stdwell  v. 
Coojis.  242 

'  2.  Also  held,  that  the  denial  of  lia- 
bility was  sufficient;  that  it  was 
not  hecessaly  it  sliould  follow  the 
language  of  the  statute.  Id, 


POWER. 

When  po-icer  of  sale,  given  by 

It  ill,  omotmts  to  a  general  and  tm- 
ih'ratire  pawer  in  trvst. 

J^c  Dana  v.  Murray.  604 


PRACTICE. 

See  Appkal. 
Exceptions. 
Pleadings. 
Trial. 


PRESUMPTIONS. 

1.  A  judgment  rendered  on  the  mer- 
its is  co-extensive  with  the  issues 
upon  which  it  is  founded,  and  is 
conclusive  between  the  parties 
thereto,  not  only  as  to  the  matters 
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actually  proved  and  submitt^  for 
decision,  but  also  as  to  every  other 
matter  directly  at  issue  by  the 
pleadings  which  the  defeated  party 
might  have  litigated.  LoHUard 
V.  Clyde,  41 

2.  The  presumption  is,  until  the 
contrary  be  shown,  that  eveir  man 
has  performed  his  duty,  and  it  is 
incumbent  upon  one  who  alleges 
a  failure  in  this  respect,  as  the 
foundation  of  a  right  of  action, 
to  prove  facts  from  which  an  in- 
ference of  negligence  mapr  prop- 
erly be  drawn,  and  proof  of  the 
mere  fact  that  an  accident  has 
happened,  will  not,  in  the  absence 
of  any  contractual  relations  be- 
tween the  parties,  authorize  such 
an  inference.  Cosulich  v,  Staridard 
Oil  Co,  118 

3.  Where  a  person,  other  than  the 
lessee,  is  shown  to  be  in  possession 
of  leasehold  premises,  the  law  pre- 
sumes that  the  lease  has  been 
assigned  to  him  by  an  instrument 
sufficient  to  transfer  the  term  and 
to  satisfy  the  Statute  of  Frauds; 
but  it  does  not  presume  that  the 
assignee  entered  into  any  express 
covenant  to  pay  rent,  so  as  to 
make  himself  liable  through  priv- 
ity of  contract,  or  otherwise  than 
through  privity  of  estate.  Frank 
V.  N.  r.,  L.  E.  iSb  W.  E,  R,  Co. 

197 

4.  Where  a  deed  is  made  and  ac- 
cepted pursuant  to  an  executory 
contract  to  sell  and  convey,  con- 
taining stipulations,  on  tlie  part 
of  the  vendor,  of  which  the  con- 
veyance is  not  necessarily  a  per- 
formance, in  the  .absence  of  evi- 
dence other  tlian  the  instruments 
themselves,  there  is  no  presump- 
tion of  intention  on  the  part  of  the 
grantee  to  give  up  the  benefit  of 
the  stipulations,  or  that  they  are 
satisfied  by  the  conveyance.  Dis- 
brow  V.  Harris,  362 

5.  Where,  however,  to  complete  the 
performance,  and  as  a  preliminary 
to  a  conveyance  under  it,  the  part- 
ies agree  that  part  of  the  purchase- 
money  shall  be  retained  by  the 
purchaser,  and  its  payment  is 
made  dependent  only  upon  the 
performance    of    certain    of    the 


stipulations  in  the  original  coo- 
tract,  it  may  be  assum^,  in  the 
absence  of  fraud,  the  parties  in- 
tended that,  with  the  exceptj^D 
of  the  stipulations  in  the  second 
agreement,  the  provisions  of  tbe 
original  contract  should  be  treated 
as  satisfied  by  the  conveyance.  Id, 

6.  In  an  action  of  ejectment  brought 
by  a  purchaser  of  a  lot  sold  for 
non-payment  of  taxes,  etc.,  as 
adjusted  under  the  act  providing 
for  the  settlement  of  arrearages 
of  unpaid  taxes  in  the  city  of 
Brooklyn  (Chap.  114,  Laws  of 
1883),  it  appeared  that  there  was 
in  arrear  charges  for  water-rates 
amounting  to  about  $20.  It  was 
claimed  by  plaintiff  that  the  water- 
rates  |were  invalid  as  liens  upon 
the  land,  for  the  reason  that  plain- 
tiff's lot  was  vacant,  and  that  the 
provision  of  the  statute  providing 
for  such  liens  upon  vacant  lots 
(§  24,  chap.  396,  Laws  of  ia59> 
was  void.  It  appeared  also  that 
the  amount  in  arrear  was  reduced 
by  the  board  more  than  the  amount 
of  the  water-rates.  Held,  that  the 
question  raised  was  not  available 
to  defendant;  that  in  view  of  the 
presumption  given  by  the  statute 
that  the  purchaser  took  a  good 
title  by  his  deed,  it  could  not  be 
assumed  without  evidence  to  that 
effect  that  the  reduced  sum  em- 
braced any  amount  of  water-rates. 
Lairib  v.  Connolly.  531 

7.  Where,  upon  trial  by  jury,  a  ver- 
dict is  directed  by  the  court,  after 
each  party  has  moved  that  the 
jury  be  ordered  to  find  in  his  favor, 
an(f  neither  has  asked  that  they  be 
instructed  to  pass  upon  any  ques- 
tion, every  fact  having  the  support 
of  sufficient  evidence  will,  on  ap- 
peal, be  presumed  to  have  been 
found  in  favor  of  the  successful 
party;  and  this,  notwithstanding 
a  statement  of  the  trial  judge  that 
he  will  hold  the  facts  to  be  estab- 
lished in  accordance  with  the 
theory  of  the  party  against  whom 
the  verdict  was  directed.  Sutttr 
V.  Vandei^veer.  632 

When  acU  of  officer  of  a  corpo- 
ration presumed  to  be  by  authority, 
See  Martin  v.  N,  F,  P,  Mfg.  0». 
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PRINCIPAL  AND  AGENT. 

1,  A  corporation  acting  as  the  agent 
of  an  undisclosed  principal,  and  so 
liable  as  principal,  is  entitled, 
when  this  liability  is  sought  to  be 
enforced,  to  all  the  rights  and 
privileges  that  the  law  would  give 
to  it  if  in  fact  it  occupied  the 
position  of  principal.  Jemison  v. 
Citizens*  Savings  Bank  135 

2.  It  seems,  the  cases  in  which  knowl- 
edge of  the  agent,,  through  whom 
insurance  is  taken,  may  operate  to 
defeat  the  right  of  the  company  to 
avail  itself  of  the  fact  so  known, 
at  the  time  it  is  taken,  are  those  in 
which  there  is  no  application 
signed  by  the  assured  stating  to 
the  contrary  of  such  existing  fact, 
but  rests  upon  a  condition  ex- 
pressed in  the  policy  merely;  in 
which  case  it  may  be  presumed 
that  the  statement  of  the  fact  in 
the  policy  as  required  hy  the  con- 
dition was  omitted  by  mistake,  or 
waived.  Such  is  not  the  rule 
when  the  alleged  breach  of  war- 
ranty is  founded  upon  a  mis-state- 
ment by  the  assured  in  his  appli- 
cation. Kenyon  v.  K,  T,  dt  M.  M. 
A.  Assn.  247 

8.  S.  &  Co.,  plaintiff's  assignors,  ob- 
tained, through  a  broker,  a  policy 
of  fire  insurance  from  defendant; 
thev  paid  the  premium  to  the 
broker,  who  retained  it.  The 
policy  contained  this  clause:  "If 
any  broker  or  other  person  than 
the  assured  have  procured  this 
policy  *  *  ♦  he  shall  be  deemed 
to  be  the  agent  of  the  assured  and 
not  of  this  company  in  any  trans- 
action relating  to  the  insurance." 
Defendant  notified  the  assured  of 
the  non-payment,  and  that  by 
reason  thereof,  the  insurance 
would  be  terminated  at  a  day 
specified,  and  upon  being  advised 
by  8.  &  Co.  tlmt  the  premium  had 
been  paid  to  the  broker,  called 
their  attention  to  said  clause,  and 
stated  that  the  broker  was  not  its 
agent  and  that  the  delivery  of 
money  to  him  was  not  payment. 
Defendant  noted  on  its  books  a 
cancellation  oi  the  policy  and  there- 
after the  property  insured  was  de- 
stroyed by  fire.  In  an  action  upon 
the    policy,,  the    question    as   to 


whether  the  broker  was  defend-  • 
ant's  agent,  was  submitted  to  the 
jury.  HM,  error;  also  that  the 
question  was  not  affected  by  the 
fact  that  the  policy  was  delivered 
before  the  payment  of  premium; 
and  that  to  show  that  the  broker 
was  not  the  agent  of  the  assured 
when  he  received  the  money  waa 
not  sufficient,  it  was  necessary  to 
show  that  he  was  defendant's 
agent.  WiWer  v.  W.  City  Fire  Ins. 
Co.  439 

4.  In  1865,  defendant  was  appointed 
by  appellant,  agent  for  the  sale 
ot  its  passage  tickets;  it  was  un- 
derstood at  tlic  time  that  he  should 
appoint  sub-agents  in  various 
places,  to  whom  tickets,  signed  by 
defendant,  were  to  be  delivered 
for  sale.  In  pursuance  of  the  agree- 
ment and  understanding,  deiend- 
ant  appointed  a  large  number  of 
sub-agents,  to  whom  he  sent  pas- 
sage tickets  delivered  to  him  by 
plaintiff, after  having  signed  them. 
Said  sub-agents  made  their  reports 
of  sales  and  remittances  to  de- 
fendant, who  reported  to  plaintiff. 
In  1875,  defendant's  agency  wa» 
terminated;  he  thereupon  notified 
the  sub-agents  and  requested  them 
to  return  the  tickets  in  their  hands. 
All  those  so  returned  and  all  in 
defendant's  possession  were  deliv- 
ered to  plaintiff,  Held,  that  an 
action  of  replevin  was  not  main- 
tainable against  defendant  for  a 
wrongful  detention  of  the  tickets 
not  returned ;  that,  as  the  defend- 
ant, in  appointing  the  sub-agents, 
and  delivering  to  them  the  tickets, 
performed  simply  a  duty  imposed 
upon  him  by  his  contract  with 
plaintiff,  their  possession  was  not 
his,  and  his  failure,  on  demand,  to 
obtain  and  return  them,  was  not  a 
wrongful  detention.  Nat.  Steam- 
ship Co.  V.  Slitahan.  461 

When  acts  of  officer  of  a  cor- 

poration  presumed  to  be  bi/  authority. 
See  Martin  v.  K  F.  P.  Mfg,  Co. 

165- 

When  pnncipal  by  ratifying 

acts  of  another  as  his  agent  ex  mak- 
Jieio,  may  be  estopped  from-  claiming 
property  transferred  by  such  agent  to 
a  bona  fide  purcliaser. 

See  Bean  v.  Am.  L..  d  T.  Co.     62a 
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PRIVILEGED  GOlVOfVNICA- 
TIONS. 

A  communication  to  the  governor  of 
•  the  state  giving  information  for  the 
purpose  of  influencing  his  action 
on  a  bill  which  has  passed  the 
legislature  is  prima  facie  privi- 
leged; but  if  the  communication 
contains  defamatory  matter  and 
is  unnecessarily  published  to 
others,  such  publication  is  not 
privileged.     Woods  v.  Wiman.  445 


PROMISE. 
Ste  Contract. 


PUBLIC  POLICY. 

1.  An  agreement  between  parties 
interested  in  a  foreclosure  sale, 
that  all  but  one  shall  refrain  from 
bidding  and  permitting  that  one  to 
become  the  purchaser,  is  not 
necessarily,  and  under  all  circum- 
stances, void  as  against  public 
policy.  If  the  primary  purpose 
be,  not  to  suppress  competition 
but  to  protect  the  rights  of 
the  parties,  and  there  be  no  fraudu- 
lent purpose  to  injure  or  defraud 
others  interested  in  the  result  of 
the  sale,  the  agreement  may  be 
upheld.    Hopkim  v.  Ensign.    144 

"2.  Defendant,  a  rural  cemetery 
association,  incorporated  under 
the  act  of  1847  (Chap.  133,  Laws 
of  1847),  contracted  to  sell  to 
plaintiff  a  large  number  of  lots  in 
its  cemetery  for  the  purpose  of  a  re- 
sale by  liim.  In  an  action  for  a  spe- 
cific performance  of  the  contracts 
defendant  in  its  answer  did  not 
question  the  validity  thereof,  but 
denied  that  it  had  received  pay- 
ment in  full  and  offered  to  per- 
form upon  payment  being  made. 
The  evidence  showed  that  blocks 
of  lots  were  also  sold  to  some  of 
defendant's  trustees;  it  was  not 
found  and  did  not  appear  that  the 
sale  to  plaintiff  was  part  of  a 
scheme  embracing  the  sales  to  the 
trustees,  and  there  w^as  no  finding 
that  the  sale  was  unfair  or  was 
produced  by  illegal  means.  Held, 
that  this  could  not  be  assumed  on 
appeal;  nor  could  it  be  held  that 
the  sale  was  against  public  policv. 
.Palmer  v.  C.  h.  Cemetery.         429 


3.  Plamtiff  was,  at  the  time  cf 
the  making  of  the  contract,  de^ 
fendant's  surveyor  and  superin- 
tendent.  Ueld,  that  such  relatios  i 
was  not  fiduciary,  but  was  simply 
that  of  employe,  and  so,  did  nek 
tring  the  contract  within  the  coai- 
demnation  of  public  policy.      /«f. 

4.  An  assignment  by  a  sheriff  of 
such  fees  as  he  may  become  en- 
titled to  receive  from  the  state  »t» 
county  for  oflicial  ser\'ices  then^ 
after  rendered  is  contrary  to  pub- 
lic polic}',  and  void.  Botcei-y  Ssit. 
Bank  v,  Wilson.  4T?* 

5.  A  contract  between  a  husband 
and  wife  who  have  separated,  to 
thereafter  live  apart,  is  not  .void 
on  the  ground  of  public  pK)licT. 
Durysa  v.  Bliccn,  567 


QUESTIONS  OF  LAW  AND 
FACT. 

1.  The  question  as  to  whether  a 
public  highw^ay  has  been  created 
by  dedication  and  acceptance,  is 
one  of  fact ;  it  necessarily  involves 
the  intent  and  acts  of  the  owner 
and  acceptor.  Flack  v.  Village  of 
Green  Idand.  107 

3.  As  a  general  rule  the  construction 
of  a  written  instrument  is  a  ques- 
tion of  law  for  the  court  to  determ- 
ine, but  when  the  language  em- 
ployed is  not  free  from  ambiguity 
or  is  equivocal,  and  its  interpreta- 
tion depends  upon  the   sense  in 
which  the  words    were    used,  in 
view  of  the  subject  to  which  they 
relate,  the  relation  of  the  partif^ 
and     the     surrounding     circum- 
stances, the  intent  of  the  parties 
becomes  a  matter  of  inquiry,  and 
the  interpretation  of  the  language 
used  by  them  is  a  mixed  question 
of  law  and  fact.    Kenyan  v.  K.  T. 
d:  M.  M.  A.  Assn.  247 

When  question  of  negUffenee 

one  of  hue. 
See  Ifyrt  v.  GrenneU.  371 


RAILROAD  CORPORATIONS. 

1.  In  an  action  brought  by  an  owner 
of  a  lot  adjoining  a  city  street  lo 
restrain  de&ndaut  from  maintaiii> 
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ing  and  operating  an  elevated  rail- 
road in  a  street  in  front  of  plain- 
tiffs premises,  and  for  damages 
sustained,  the  court  found  that 
the  railroad  structure  did  not  in- 
terfere with  the  air  of  plaintiff's 
building  or  with  access  thereto  in 
aii^  substantial  degree,  but  that 
said  structure  tills  a  large  portion 
of  the  street,  seriously  impairs  his 
light,  and  that  the  smoke,  gas, 
steam  and  cinders,  emitted  from 
the  engines,  enter  plaintiff's  doors 
and  windows  and  cause  him  in- 
jury; that  by  reason  of  said  facts, 
the  rental  value  of  plaintiff's  prem- 
ises has  been  seriously  diminished, 
and  his  property  has  been  and  is 
permanently  damaged,  and  its 
value  lessened.  IIM,  that  the 
erection  and  operation  of  said  ele- 
vated road  was  a  material  impair- 
ment of  plaintiff's  right  of  prop- 
erty, for  which  he  was  entitled  to 
recover  compensation;  also  that 
the  fact  the  road  was  constructed 
pursuant  to  legislative  authority 
was  not  a  defense.  Ahendroth  v. 
Manhattan  R.  Co.  1 

2.  Also  held,  the  question  was  im- 
material as  to  whether  the  island 
of  Manhattan  was  so  discovered, 
settled  or  possessed  by  the  United 
Provinces  as  to  impress  upon  it 
what  is  claimed  to  be  the  general 
rule  of  the  civil  law,  t.  e.,  that  the 
title  to  the  soil  of  highways  is  in 
the  government.  Id. 

3.  This  action  was  brought  five  years 
after  the  construction  of  the  road; 
plaintiff  had  occasionally  been  a 
fare-paying  passenger  thereon.  It 
appeared  that  when  the  road  was 
being  built,  plaintiff  forbade  the 
railroad  corporation  from  con- 
structing it  and  threatened  litiffa- 
tion.  IJeld,  that  while  the  delay 
in  bringing  suit  might  have  been 
entitled  to  consideration  in  an  ac- 
tion brought  solely  in  equity  to 
compel  the  removal  of  the  road,  in 
an  action  for  damages  it  was  no 
defense.  Id. 

4.  Plaintiff,  in  attempting  to  get 
on  board  one  of  defendant's  cars, 
was  thrown  from  and  under  it  by 
the  sudden  and  alleged  negligent 
starting  of  the  train,  receiving  in- 
juries which  resulted  in  the  am- 1 
putation  of  his  right  arm.    In  an  | 


action  to  recover  damages,  held^ 
it  was  competent  for  plaintiff  to- 
show  that  after  the  amputation 
he  experienced  pain,  seemingly  in 
the  amputated  hand  and  arm;  that 
his  bodily  pain  resulting  from  the 
injury  was  properly  the  subject 
of  proof  and  consideration,  al- 
though its  location  was  deceptive 
EickenJbotUm  v.  D.,  L.  &W.  R.  R. 
Co.  91 

5.  The  court  charged  the  jury  in 
substance  that  it  was  the  plaintiff's 
duty  to  present  himself  at  the  sta- 
tion in  time,  and  in  some  way,  be- 
fore it  became  the  duty  of  the  con- 
ductor to  give  the  signal  to  start, 
signify  his  purpose  to  take  the 
train;  that  if  he  did  not  indicate 
to  defendant's  agents  that  he 
was  a  passenger  before  the  train 
was  signaled  to  move,  defend- 
ant was  not  guilty  of  negligence;, 
but  if  he  did  and  was  not  given  a 
reasonable  time  to  ^et  aboard,  de- 
fendant was  chargeable  with  neg- 
ligence; that  to  render  defendant 
liable,  its  negligence  must  be 
found  to  have  been  the  sole  cause 
of  the  injurj;  that  the  burden  was^ 
with  plaintiff  to  prove  that  he  was- 
free  from  negligence,  as  well  as 
that  defendant  was  guilty  of  it; 
that  if  plaintiff  attempted  to  get 
on  the  train  while  it  was  in  motion,, 
he  was  guilty  of  negligence  and 
could  not  recover.  The  court  was 
then  requested  by  plaintiff  to 
charge  that  "defendant  was 
bound,  under  the  circumstances  of 
the  case  as  presented  by  plaintiff,, 
to  allow  him  a  reasonable  time  in 
which  to  get  on  the  train,  and  is 
responsible  for  any  injury  result- 
ing to  him  from  the  slightest 
motion  of  the  car  during  the  en- 
trance of  plaintiff  as  sucn  passen- 
ger in  such  reasonable  time. "  The 
court  responded:  "I  so  charge, 
subject  to  the  qualification  that  I 
charged  before.  That  is  the  law, 
of  course,  if  a  passenger  presents 
himself  as  a  passenger  to  get 
aboard  the  train  before  the  con- 
ductor has  actually  signaled  the 
engineer  to  start."  The  court 
was  also  requested  to  charge 
"that  the  defendant  is  liable 
whether  the  signal  by  the  con- 
ductor or  brakeman  to  start  has 
been  given  or  not,  provided  a  rea- 
sonabte  opportunity  was  not  of- 
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fered  to  the  passengeF  to  get  on 
board  the  train."  The  court  re- 
sponded: "As  to  passengers  pre- 
senting themselves  as  passengers, 
before  the  signal  was  given,  I  so 
charge."  Held,  no  error;  that 
while  the  court  might  well  have 
been  justified  in  declining  either 
request,  it  could  not  be  assumed 
that  by  the  disposition  made  of 
them  it  intended  to  modify  the 
charge  as  already  made.  Id. 

6.  Where,  in  an  action  by  a  devisee 
to  recover  for  injuries  to  the  real 
estate  devised,  which  occurred 
prior  to  the  vesting  of  title  under 
the  devise,  alleged  to  have  been 
caused  by  the  construction  and 
operation  of  defendants'  road  in  an 
adjoining  street,  it  appeared  that 
the  plaintiff  was  also  residuary 
legatee  under  the  will,  and  that 
after  the  commencement  of  the 
action  the  executor  filed  his  ac- 
count, and  upon  a  final  judicial 
settlement  thereof  a  decree  was 
made  directing  him  to  pay  over 
the  residue  of  the  personal  estate 
to  plaintiff.  Held,  that  this  was 
not  available  to  sustain  the 
action,  as  it  was  to  be  determined 
according  to  the  rights  of  the 
parties  existing  at  its  commence- 
ment, and  until  the  final  settle- 
ment the  executor,  not  the  plain- 
tiff, was  entitled  to  recover  the 
damages.  OHswdld  v.  M.  E,  R. 
Co,  102 

7.  The  E.  &  G.  V.  R.  R.  Co.  leased 
its  road  to  W.  for  the  unexpired 
term  of  its  charter.  By  the  terms 
of  the  lease,  the  lessee  agreed  to 
pay,  as  rental,  int^irest  on  certain 
mortgage  bonds  before  that  issued 
by  the  lessor,  and  to  pay  the  mort- 
gage debt  at  maturity.  The  cove- 
nants in  the  lease  were  made  bind- 
ing on  the  successors  and  assigns 
of  the  parties.  W.  executed  a 
lease  of  the  same  property  to  the 
E.  R.  Co.,  the  lease  containmg sub- 
stantially the  same  covenants  and 
conditions.  The  lessee  took  pos- 
.session,  and  thereafter  the  leased 
road  was  operated  as  part  of  its 
flygtem;  it  executed  a  mortgage 
^n  all  its  propertjr,  including  its 
leasehold  interests  in  said  road  and 
-other  railroads.  The  E.  R.  Co. 
having  become  insolvent,  an  action 
-was  brought  by  the  attorney-gen- 


eral to  dissolve  it,  4n  which  a  re- 
receiver  was  appointed,  who  took 
possession  of  its  property,  incltid- 
mg  that  covered    by  said   lease. 
The  said  mortgage  was  foreclosed, 
and  by  the  decree  the  referee  ap- 
pointed to  sell  was  directed  to  sell 
the    mortgaged  property  in   one 
parcel,  the  plaintiff  being  at  lib- 
erty, however,  "to  abandon  and 
disclaim,  at  any  time  before  the 
sale,  any  leasehold  estates  or  inter- 
ests," hy  giving  notice  thereof  to 
the  referee,  in   which    case    the 
latter   was   directed   not    to    ei- 
pose  for  sale  the  estates  and  inter- 
ests so  abandoned.    The  receiver, 
who  had   been  also  appointed  re- 
ceiver in  the  foreclosure  suit,  was 
directed  to  assign  to  the  purchase 
ers,  on  their  request,  all  executory 
contracts  of  the  E.  R.  Co..  but  it 
was  provided  that  they  should  not 
be  required  to  assume  any  such 
contracts  entered  into  before  the 
appomtment  of  the  receiver.     The 
terms  of  sale,  which  were  publicly 
read  before  the  sale,  excluded  sucK        , 
property  **as  will  be  declared  ex- 
cepted at  the  time  and  place  of 
sale."    The  referee,  in  his  report 
of  sale,  stated  that  at  and  prior 
thereto  he  made  due  and  public 
announcement  that  the  said  lease, 
and  the  estate  or  interest  purport- 
ing to  be  created  thereby,  would 
not  be  included,  and  in  his  deed        j 
the  same  was  expressly  excepted.        | 
The  property  sola  was  purchased 
under  the  l(eorganization  Act  of        ' 
1874  (Chap.  430,   Laws  of  1874); 
the  purchasing  trustees  convered 
to  the  new  company,  organized  as 
provided  by  the  act,  by  deed  con- 
taining the  same  exceptions  as  in 
the  referee's  deed,  and  the  certifi- 
cate of  incorporation  of  said  new 
company,  in  reciting  the  foreclos- 
ure proceedings,  expressly  stated 
that  said  lease  was  exempted  from 
the  property  sold.    The  receiver, 
from  the  time  of  his  appointment 
up  to  the  transfer  by  liim,  operated 
the  leased  road;  after  the  tranifer. 
the  new  company  operated  it.    In 
an  action  to  foreclose  the  mortgage 
given  to  secure  the  bonds  issued  bv 
the  E.  &  G.  V.  R.  R.  Co.,  as  afore^ 
said,  held,  that  by  its  lease  to  W. 
the  consideration  to  be  paid  for 
the    leasehold    interest     thereby 
created,    t.  «.,    payment    of   the 
bonds,  was  the  rent  resenred;  that 
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«U3  the  lease  from  W.  to  the  E.  R. 
Oo.  embraced  all  he  had  acquired 
from  his  lessor,  it  operated  in  fact 
as  an  assignment  of  the  entire 
term,  and  the  E.  R.  Co.  became 
liable  for  the  principal  and  inter- 
est on  the  bonds,  both  by  privity 
of  contract  and  privity  of  estate; 
that  when  the  receiver  took  pos- 
^session  and  operated  the  leased 
road,  he  became  liable  in  effect  as 
assignee  during  the  period  of  his 
occupation;  that  the  lease  was 
neither  destroyed  nor  affected  by 
the  foreclosure  of  the  mortgage 
given  by  the  E.  R.  Co.,  or  by  the 
action  brought  to  dissolve  it;  that 
while  it  did  not  appear  expressly 
that  the  required  notice  of  with- 
•drawal  of  the  lease  Was  given 
prior  to  the  foreclosure  sale,  yet 
that  the  presumption  arising  from 
the  fact  that  it  was  withdrawn  was 
that  notice  was  given,  and  the 
circumstances  showed  this  was 
the  intent,  and  the  purchasers, 
therefore,  acquired  no  title;  but 
that,  as  the  new  company,  imme- 
<liately  after  its  organization,  took 
possession  of  the  property  covered 
by  the  lease  and  thereafter  oper- 
ated the  leased  road,  in  the  absence 
of  proof  as  to  the  capacity  in  which 
or  under  which  authority  it  so  en- 
tered and  occupied,  the  presump- 
tion was  that  it  entered  rightfully 
and,  therefore,  in  subordination  to 
the  lease,  and  so  that  it  became, 
prima  fcbde,  liable,  as  assignee  of 
the  lease,  to  pay  the  rent,  as  stipu- 
lated in  the  lease,  during  the  time 
that  it  occupied,  at  least  until 
some  new  arrangement  was  made 
relieving  it  from  liability.  Frank 
V.  N,   r.,  L,  E,  cfc  TT,  R,  B,  Co. 

197 

8.  It  appeared  that  at  a  time  while 
the  new  company  was  operating 
the  leased  road,  an  agreement  was 
made  between  it,  the  lessor  and 
the  lessee,  to  the  effect  that  it 
should  not  thereafter  pay  out  any- 
thing upon  the  bonds.  Held,  that 
so  long  as  this  agreement  remained 
in  force  said  company  was  relieved 
from  the  liability  to  make  such 
payment.  Id. 

8.  In  an  action  to  recover  damages 
for  iniuries  received  by  plaintiff, 
alleged  to  have  been  caused  by 
defendant's  negligence,it  appearea 


that  a  switchman  was  employed 
by  defendant  at  a  station  on  its 
road,  whose  duty  it  was,  by  the 
rules  of  the  company,  to  see  that 
the  switches  connected  with  the 
passenger  tracks  were  locked  and 
closed  previous  to  the  time  of  the 
passage  of  each  train,  and  to  be 
present  until  the  train  passed,  and 
give  a  signal  showing  everything 
waa  right;  that  said  switchman 
was  habitually  absent  from  his 
post  and  neglected  to  perform  his 
duties,and,as  the  evidence  tended  to 
show^,  this  was  with  the  knowledge 
of  defendant's  division  superin- 
tendent, and  under  circumstances 
charging  defendant  with  knowl- 
edge thereof.  A  train  upon  which 
plaintiff  was  employed  as  a  brake- 
man  was  derailed  because  of  a 
misplaced  switch,  said  switchman 
having  opened  it  and  left  the  yard 
without  closing  it  a  short  time  be- 
fore the  train  was  due,  and  plaintiff 
was  injured.  Held,  the  evidence 
justified  a  finding  of  negligence 
on  the  part  of  defendant  in  retain- 
ing the  switchman  in  its  employ 
after  knowledge  of  his  habitual 
neglect  of  duty;  and  that,although 
it  appeared  that  the  engineer  of 
the  train  was  negligent  in  not  ob- 
serving the  target  at  the  switch 
which  showed  it  out  of  place  and  in 
running  his  train  at  a  high  rate  of 
speed,  this  did  not  excuse  defend- 
ant's negligence.  Coppins  v.  N.  Y. 
C.  d  H  B.  B.  B.  Co.  557 

10.  The  switchman  testified  that  he 
supposed  he  closed  and  locked  the 
switch  before  he  left  the  yard.  It 
was  claimed  by  defendant  that  if 
he  had  remained  at  his  post  and 
signaled  the  train  he  would  have 
done  so  without  examining  the 
switch,  relying  upon  the  mistaken 
supposition  that  he  had  closed  it, 
and  so  that  the  negligence  com- 
plained of  was  not  the  proximate 
cause  of  the  injury.  Held,  un- 
tenable; that  the  jury  were  justi- 
fied in  assuming  that  had  the 
switchman  remained  in  the  yard 
he  would  have  complied  with  the 
rules.  "  Id, 

11.  Plaintiff,  who  was  in  defendant's 
employ  as  a  brakeman  upon  a 
freight  train,  while  passing  from 
the  locomotive  of  the  train  over 
the  tender  in  the  discharge  of  his 
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duties,  stepped  upon  the  cover  to 
the  man-hole  of  the  water-tank, 
which,  because  of  its  being  out  of 
repair,  the  lining  designed  to  hold  it 
in  place  having  come  off,  slipped 
one  side,  letting  his  foot  down  into 
the  man-hole,  by  reason  whereof 
he  was  injured.  In  an  action  to 
recover  damages,  it  appeared  that 
it  was  part  of  plaintifi's  duties  to 
supply  the  tender  with  water, 
which  was  received  into  the  tank 
through  the  man-hole,  the  cover 
being  removed  by  plaintiff  for  that 
purpose;  the  defendant's  evidence 
tended  to  sliow  that  he  was  aware 
of  the  defect.  The  court  was  re- 
quested by  defendant's  coimsel, 
but  refused  to  charge  that  if  the 
lining  was  off  and  plaintiff  knew 
it,  it  w^as  negligence  on  his  part  to 
step  upon  the  cover.  Ileldy  error. 
McQutgan  v.  i?.,  L,  dbW,  B,  M,  Co. 

618 

RATIFICATION. 

1.  If  the  officers  or  trustees  of  a 
manufacturing  corporation  do  an 
unauthorized  act,  or  incur  indebt- 
edness, which  would  not  create  a 
corporate  liability,  the  stockhold- 
ers may  subsequently  ratify,  and 
so, validate  the  transaction.  Martin 
V.  -lY.  F.  F.  2dfg.  Co.  165 

2.  There  is  nothing  malum  in  se  or 
malum  prohibitum  in  the  loaning 
of  its  credit  by  such  a  corporation, 
and  where  accommodation  paper 
has  been  executed  in  its  name  by 
its  president,  and  the  transactions 
have  been  ratified  by  the  stock- 
holders, and  no  other  rights  inter- 
vene, they  are  thus  validated  and 
may  be  enforced  against  the  cor- 
poration. Id, 

Wlien  principal,  by  ratifying 

acts  of  another  as  his  agent  ex  malc- 
Jicio,  mag  be  estopped  frcm  claiming 
property  transferred  by  such  agent  to 
a  bona  fide  purchaser. 

See  Bean  v.  Am.  L.  d  T.  Co.     622 


REAL  PROPERTY. 

1.  As  against  every  claimant,  except 
the  state,  the  title  of  an  alien  heir 
is  good,  and  he  may  hold  the  real 
estate  without  making  the  deposi- 
tion required  by  the  act  ' '  to  en- 


able resident  aliens  to  take  and 
hold  real  estate"  (Chap.  115,  Laws 
of  1845  as  amended  by  chap.  261, 
Laws  of  1874  and  chap.  88,  Laws 
of  1875).     JSt^imvi  v.  BostwieU^    48 

2.  A  devisee  does  not  acquire  by  the 
devise  the  right  to  recover  for  Id- 
juries  to  the  rental  value  of  the  real 
estate  which  happened  prior  to  the 
vesting  of  title  under  the  devise. 
The  right  of  action  is  a  personal 
asset  accruing  to  the  owner  upon 
the  happening  of  thfe  injurv. 
Griswold  v.  M.  E.  B.  Co.  ife 

See  Deed. 

Ejectment. 
Grant. 

Recovery  of  Possession    of 
Real  Property. 


RECEIVER. 

The  principles  which  govern  the 
liability  of  an  assignee  of  a  lease 
are  applicable  to  the  case  of  a  re- 
ceiver of  the  property  of  the  les- 
see, and  he  is  legallv  and  equitably 
chargeable  with  tKe  payment  of 
the  rent  reserved  for  such  time  as  he 
continues  to  occupy  the  property 
demised.  Frank  v.  iV.  r.,  i.  E. 
d  W.  B.  B.  Co.  IW 


RECORDING  ACT. 

A  lease  of  land  for  nursery  purposes 
was  terminated  by  summaiy  pro- 
ceedings to  recover  possession 
because  of  non-payment  of  rent. 
The  lease  contained  a  clause  giv- 
ing the  lessors  a  lien  as  secority 
for  rent  upon  the  growing  crops, 
fruits,  etc.,  raised  on  the  premises; 
it  was  recorded  in  the  office  of  the 
county  clerk,  but  was  not  filed  as 
a  chattel  mortgage.  Plaintiff 
claimed  as  purchaser  of  the  nurs- 
ery stock  from  the  lessee.  Hdd, 
that,  conceding  said  clause  in- 
cluded the  nursery  stock,  up  to 
the  time  the  lease  was  terminated 
said  stock  was  personal  property, 
and  so,  not  within  the  provision  of 
the  Recording  Act;  that  as  the 
lease  was  not  filed  as  a  chattel 
mortgage,  said  clause  did  not 
affect  the  rights  of  the  parties 
unless  it  appeared  that  plaintiff 
had    actual    notice  thereof;  and 


INDEX. 


753 


that,  as  the  testimony  as  to  actual 
notice  was  conflicting,  plaintiff 
denying  the  same,  the  refusal  of 
the  trial  court  to  submit  the  ques- 
tion to  the  jury  was  error,  jhif- 
fus  V.  Bangs.  423 


REDEMPTION. 

1.  Where,  prior  to  the  passage  of 
the  Code  of  Civil  Procedure,  a 
senior  judgment-creditor  redeemed 
land  of  the  debtor,  sold  on  execu- 
tion issued  upon  a  junior  judg- 
ment, and  received  the  sheriff's 
deed,  and  the  land  was  of  more 
value  than  the  amount  paid  to  roi- 
deem  and  the  amount  due  upon 
the  senior  judgment,  held,  that 
said  judgment  was  satisfied;  and 
that  a  stile  of  other  lands  of  the 
debtor  upon  execution  issued 
thereon  was  invalid,  and  no  title 
was  acquired  by  virtue  thereof. 
Benton  v.  Hatch.  322 

2.  It  seenU,  the  provisions  of  said 
Code,  in  regard  to  redemptions, 
have  not  substantially  changed 
the  provisions  of  the  Revised 
Statutes;  that  the  provision  of  the 
Code  (§  1463)  requiring  a  redeem- 
ing creditor  to  execute  and  file  a 
certificate  specifying  the  sum  due 
upon  his  judgment,  and  stating 
that  the  redemption  satisfies  his 
judgment  in  full,  or  to  a  specified 
amount,  is  a  legislative  construc- 
tion of  the  provisions  of  the  Re- 
vised Statutes,  and  the  necessary 
implication  therefrom  is  that  some 
sum  must  be  paid  upon  the  senior 
judgment  used  for  the  purpose 
of  redeeming;  this  sum  is  ordinar- 
ily the  value  of  the  property  over 
and  above  the  sum  paid  to  redeem. 

Id. 

REFERENCE. 

Where  a  referee's  finding  of  facts 
are  inconsistent,  the  defeated  party 
is  entitled,  on  appeal,  to  the  bene- 
fit of  the  finding  most  favorable 
to  him.     Kdlyy.Leggeit.  633 


REFORMATION  OF  CONTRACT 

1.  The  power  conferred  upon  County 
Courts  by  the  provision  of  the 
Code  of  Civil  Procedure  (§  340), 

SiCKELs — Vol.  LXXVII. 


which  extends  their  jurisdiction  to 
the  "  foreclosure,  redemption  and 
satisfaction  of  a  mortgage  upon 
real  property,"  does  not  include, 
as  incidental  thereto,  the  power 
to  reform  a  n^ortgage.  Thomwi  v. 
Uatmon.  84 

2.  The  word  "mortgage,"  as  used 
in  said  provision  means  a  written 
mortgage  only.  Id. 

3.  The  provision  of  said  (^ode  (§  340), 
giving  said  courts  jurisdiction  of 
tfn  action  * '  to  procure  a  judgment 
requiring  the  specific  performance 
of  a  contract  relating  to  real  prop- 
erty," has  reference  to  contracts 
which  are  complete,  and  does  not 
extend  to  the  reformation  of  an 
imperfect  instrument,  even  if  it  is 
a  lien  upon  land.  Id. 

f 

4.  A  County  Court,  therefore,  has 
not  jurisdiction  of  an  action  to  re- 
form a  mortgage,  although  part  of 
the  relief  asked  is  the  foreclosure 
of  the  mortgage  after  it  has  been 
reformed;  the  remedies  are  inde- 
pendent, and  may  be  attained  by 
separate  actions,  open  to  separate 
and  independent  defeases.         Id. 


REPLEVIN. 

.  In  1865,  defendant  was  appointed 
by  appellant,  agent  for  the  sale  of 
its  passage  tickets;  it  was  under- 
stood at  the  time  that  he  should 
appoint  sub-agents  in  various 
places,  to  whom  tickets,  siened  by 
defendant,  were  to  be  delivereci 
for  sale.  In  pursuance  of  the 
agreement  and  understandinf^,  de- 
fendant appointed  a  large  number 
of  sub-agents,  to  whom  he  sent 
l)assage  tickets  delivered  to  him 
by  plaintiff,  after  having  signed 
them.  Said  sub-agents  made  their 
reports  of  sales  and  remittances  to 
defendant,  who  reported  to  plain- 
tiff. In  1875,  defendant's  agency 
was  terminated;  he  thereupon 
notified  the  sub-agents  and  re- 
quested theni  to  return  the  tickets 
in  their  hands.  All  those  so  re- 
turned and  all  in  defendant's  pos- 
session were  delivered  to  plaintiff. 
Ileldy  that  an  action  of  replevin 
was  not  maintainable  against  de- 
fendant for  a  wrongful  detention 
of  the  tickets  not  returned;  that, 
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as  the  defendant,  in  appointing 
the  sub-agents  and  delivering  to 
them  the  tickets,  performed  simply- 
a  duty  imposed  upon  him  by  his 
contract  witli  plaintiff,  their  pos- 
session was  not  liis,  and  his  failure, 
on  demand,  to  obtain  and  return 
them,  was  not  a  wrongful  deten- 
tion, yat.  SteoinsJiip  Co.  v.  SJiea- 
han.  461 

a.  The  complaint  did  not  allege  or 
demand  damages  for  the  deten- 
tion. At  tiie  opening  of  the  trial 
before  a  referee,  plamtiff  moved 
to  amend  the  complaint  *'  so  as  to 
embrace  a  claim  for  $500  dam- 
ages." The  referee  denied  the 
motion  on  the  ground  that  he  had 
no  power  to  allow  it,  as  its  effect 
would  be  to  introduce  a  new  cause 
of  action.  Held,  that,  while,  if 
the  object  of  the  proposed  amend- 
ment was  to  allege  damages  for 
the  detention  of  the  property 
sought  to  be  recovered,  it  would 
not  constitute  a  new  cause  of  ac- 
tion, yet,  as  the  right  to  such  dam- 
ages was  dependent  upon  plain- 
tiff's establishing  his  right  to  a  re- 
turn of  the  property,  or  some  por- 
tion thereof,  and  as  the  judgment 
w^as  against  him  in  this  respect, 
the  denial  of  the  motion  to  amend 
was  immaterial.  /(/. 

8.  Also  hchJ,  that  any  amendment 
of  the  complaint  necessiiry  to  re- 
cover money,  other  than  as  dam- 
ages founded  upon  a  recovery  of 
the  property,  would  have  consti- 
tuted a  new  cause  of  action,  and 
was  not  within  the  power  of  the 
referee  to  grant.  (Code  Civ.  Pro. 
§  7tJ3.)  Id, 


ROCHESTER  (CITY  OF). 

1.  Under  the  provision  .of  the  char- 
ter of  the  city  of  Rochester  (§  170, 
chap,  14,  Laws  of  1880),  directing 
that  so  much  of  the  expense  of  a 
local  improvement  as  the  common 
council  shall  determine  should  be 
paid  by  a  local  assessment,  be 
''assessed  on  all  the  lots  and  par- 
cels of  land  to  be  benefited  thereby, 
in  proportion  to  the  benefit  each 
will  derive  therefrom,"  and  author- 
izing that  body  to  designate  the 
portion  of  the  city  it  shall  deem 
benefited,   the    commissioners   of 


assessment  arc  bound  to  assume 
that  every  separate  piece  of  real 
estate  witliin  the  designated  terri- 
tory derives  some  benefit  and  to 
assess  the  same  in  proportion  to 
such  benefit ;  they  have  no  author 
ity  to  modify  the  determination  of 
tlie  common  council.  Kllirood  v. 
City  of  RvcheHhr.  229 

2.  In  an  action  to  set  aside  an  assess- 
ment upon  plaintiff's  lot  in  suid 
city  for  a  local  improvement,  it 
appeared  that  the  common  council, 
b}*^  the  ordinance  directing  the  as- 
sessment, designated  the  portion 
of  the  city  it  deemed  would  be 
benefited,  commanded  the  com- 
missioners of  assessment  to  make 
the  assessment  upon  all  the  \oU 
and  parcels  of  land  and  houses 
within  that  portion  "in  propor- 
tion, as  nearly  as  may  be,  to  the 
advantage  which  each  shall  Ik? 
deemed  to  accjuire  by  the  making 
of  said  improvement."  The  com- 
missioners divided  the  designate<l 
territorj'-  into  two  districts,  one  of 
which  they  decided  would  re<^eive 
a  special,  and  the  other  only  a 
general  benefit  from  the  improve- 
ment, and  in  assessing  the  latter 
they  adopted  a  totalfy  different 
rule  from  that  adopted  in  assessiug 
the  former.  Plaintiff's  lot  was  in 
the  subdistrict  which  they  decidwl 
to  be  specially  benefited.  Ihld, 
that  the  assessment  was  void,  as 
the  effect  of  the  action  of  the  com- 
missioners was  to  contract  the  area 
of  special  benefit  as  determined  by 
the  common  council,  and  so  was 
illegal:  and  that,  as  presumptively 
the  assessment  upon  plaintiff's  lot 
was  increased  by  such  authorized 
action,  he  was  entitled  to  maintain 
the  action.  Id. 


SALES. 

1.  A  note  or  memorandum,  suffi- 
cient to  take  a  contract  of  sale 
out  of  the  operation  of  the  Statute 
of  Frauds,  must  state  the  whole 
contract  with  reasonable  certainty 
so  that  the  substance  thereof  may 
be  made  to  appear  from  the  writing 
itself  without  recourse  to  parol 
evidence.  Mentz  v.  NeivicitUr,  491 

2.  Where,  upon  a  sale  of  real  estate 
at  public  auction^  the  only  note  or 
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memorandum  of  sale  was  an 
entry  in  their  book  of  sales  made 
and  signed  by  the  auctioneers, 
which  did  not  name  or  describe 
the  vendor,  keldy  the  memorandum 
was  insufficient  and  the  sale  void. 

Id. 

Wlien  contract  for  sale  of  godd^ 

may  not  be  varied  by  parol  evidence. 
See  Engelhorn  v.  Bcitlinger,         76 

• 

A  superintendent  of  a  cemetery 

dissociation  does  not  stand  in  a  fiduci- 
ary relation  to  the  association  so  as  to 
bring  a  contract  betwten  him  and  it 
for  tlie  sale  of  lots  in  the  cemetery 
within  the  condemation  of  public 
policy. 

See  Palmer  v.  C.  U.  Cemetery.  429 

See  Specific  Performance. 
Tax  Sales. 
Vendor  and  Purchabbb 


SAVINGS  BANK. 

1.  Speculative  contracts  entered  into 
for  the  sale  or  purchase  of  stoek 
or  other  property  by  a  savings 
bank  at  the  stock  board  or  else- 
where, subject  to  the  hazard  and 
contingency  of  gain  or  loss,  unless 
authorized  by  its  charter,  are 
I'dtra  tires.  Jemison  v.  Citizens' 
Sa  vings  Bank.  1 35 

2.  P.,  the  cashier  of  defendant,  a 
savings  bank  and  trust  corpora- 
tion, organized  under  the  laws  of 
Texas,  as  such  cashier,  entered 
into  the  buying  and  selling  of 
cotton  for  future  delivery  through 
the  plaintiffs,  who  were  commis- 
sion merchants  and  members  of 
the  Cotton  Exchange  of  New 
York  city.  Plaintiffs  were  ad- 
vised that  the  orders  were  given 
by  defendant  for  its  customers, 
whose  names,  however,  were  not 
disclosed.  The  speculation  re- 
sulted in  a  loss.  Defendant's 
charter  did  not  embrace  the  power 
to  enter  into  speculative  undertak- 
ings. In  an  action  brought  against 
defendant  to  recover  the  amount 
of  said  loss,  Jecld,  that,  assuming 
P.  possessed  all  the  authority  to 
act  in  the  premises  that  defendant's 
directors  had  power  to  give,  the 


contracts   were   ultra   tires,  and 
defendant  was  not  liable.  Id, 

3.  The  cottcn  was  purchased  by  the 
plaintiffs  in  their  own  name,  and 

.  there  had  been  no  deliverv  thereof, 
nor  transfer  of  the  title  thereto,  to 
defendant.  Held,  that  the  con- 
tracts had  not  been  so  executed  on 
the  part  of  the  plaintiffs  as  to 
estop  defendant  from  setting  up 
the  defense  of  ultra  vires.  Id, 


SERVICE  (AND  PROOF  OF). 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  399)  declaring 
that  "an attempt  to  commence  an 
action  in  a  court  of  record  is 
equivalent  to  the  commencement 
thereof,"  within  the  meaning  of 
the  provisions  limiting  the  time  of 
commencing  actions,  "when  the 
summons  is  delivered  to  the  sheriff 
with  intent  that  it  shall  be  actually 
served,"  and  the  delivery  is  fol- 
lowed "within  sixty  days  after 
the  expiration  of  the  time  limited 
for  the  actual  commencement  of 
the  action,  by  personal  service 
*  *  *  or  by  the  first  publica- 
tion of  the  summons"  a  substi- 
tuted service  in  the  manner  pre- 
scribed (f§  435,  437)  is  equivalent 
to  a  service  by  publication.  Glare 
V.  Lockard.  263 

2.  Where,  therefore,  a  summons  was 
delivered  to  the  sheriff  within  the 
time  limited,  with  intent  that  it 
should  be  actually  served,  but,  as 
appeared  by  the  sheriff's  return, 
service  could  not  be  made,  because 
the  defendant  avoided  service,  and, 
within  the  sixty  days,  an  order 
directing  a  substituted  service 
was  granted,  and  service  was  so 
made,  Jield,  that  the  action  was 
commenced  within  the  time  pre- 
scribed, and  so  was  not  barred. 

Id. 

SHERIFF. 

An  assignment  bv  a  sheriff  of  such 
fees  as  he  may  become  entitled  to 
receive  from  the  state  or  county 
for  official  services  thereafter  ren- 
dered is  contrary  to  public  policy, 
and  void.  Sorcery  Nat,  Bank  v. 
Wilson.  478 
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SPECIFIC  PERFORMANCE. 

1.  Where,  in  an  action  against  a  cor- 
poration for  the  specitic  perform- 
ance of  a  contract  which  was  ultra 
vires,  but  not  against  public  policy, 
the  validity  of  the  contract  was 
not  questioned  by  the  answer,  and 
it  appeared  that  performance  on 
thco)art  of  the  plaintiff  was  ac- 
cepted by  the  corporation,  hfld, 
that  the  question  as  to  the  va- 
lidity of  the  contract  could  not 
be  raised  upon  appeal.  Palmer  v. 
C.  11,  Cemetery.  429 

2.  Defendant,  a  rural  cemetery  asso- 
ciation, incorporated  under  the 
act  of  1U7  (Chap.  138,  Laws  of 
1847),  contracted  to  sell  to  plain- 
tiff a  large  number  of  lots  in  its 
cemetery  for  the  purpose  of  a  re- 
sale by  him.  In  an  action  for  a 
specific  performance  of  the  con- 
tract, it  appeared  that  plaintiff 
surrendered  a  portion  of  the  lots 
under  an  agreement  that  certain 
payments  niade  by  him  upon  a 
mortgage  should  be  allowed  and 
credited  to  him.  The  referee 
found  that,  after  payment  in  full 
for  the  lots  retained  by  plaintiff, 
there  remained  due  him  from  de- 
fendant, $621.14,  for  which  sum, 
with  interest,  judgment  was  ren- 
dered, and  also  judgment  for  spe- 
cific performance  as  to  the  lots 
retained.  Held,  no  error;  that, 
although  the  repurchase  was  not 
strictly  within  the  t^rms  of  the 
act  of  1875  (Chap.  356,  Laws  of 
1875),  authorizing  defendant  to 
buj  in  lots  "held  for  resale  in 
pnvate  hands  .  under  certificates 
locating  them,"  as  plaintiff  did  not 
hold  them  on  certificates,  yet,  as 
the  amount  allowed  w^as  within 
the  maximum  sum,  defendant  was 
permitted  by  said  act  to  pay,  the 
transaction  was  not  unlawful;  and 
that,  as  the  accounts  and  dealings 
between  the  parties  were  neces- 
sarily the  subject  of  investigation 
in  order  to  ascertain  whether  de- 
fendant had  received  payment,  it 
was  not  error  to  direct  judgment 
in  plaintiff's  favor  for  the  balance 
due  him,  as  incidental  to  the  main 
relief  sought.  Id. 


STATE. 
^As  to  the  parties  entitled  to  an 


award  for  lands  taken  by  the  state 
under  the  right  of  eminent  domain. 
See  Welch  v.  Im.  dt  Tr.  Nat.  Bank. 

177 

STATUTES. 

1.  While  the  legislature  may  author- 
•ize  acts,  which  would  otherwise 
be  a  nuisance,  when  they  affect  or 
relate  to  matters  in  which  the  pub- 
lic have  an  interest  or  over  which 
they  have  control,  the  statutory 
authority  which  affords  immunity 
for  such  acts  must  be  express,  or 
a  clear  and  unquestionable  impli- 
cation from  powers  expressly  con- 
ferred, and  it  must  appear  that  the 
legislature  contemplated  the  doine 
of  the  very  act  w^hich  occasioned 
the  injury.  Bohan  v.  Pt.  J.  Gm 
Light  Co.  18 

2.  Even  in  such  case,  while  the  leg- 
islative authorization  exempts 
from  liability  to  suits  civil  or  crim- 
inal at  the  instance  of  the  stAte,  it 
does  not  affect  the  claim  of  a  pri- 
vate citizen  for  damages  for  any 
special  inconvenience  or  disconi- 
fort  not  experienced  by  the  public 
at  large.  Id. 

8.  An  ordinance  adopted  by  a  mu- 
nicipal corporation  pursuant  to 
authority  delegated  by  the  legisla- 
ture has  the  same  force  within  the 
corporate  limits  as  a  statute 
passed  by  the  legislature  itself. 
Village  of  Carthage  v.  Frederick. 

268 

Chap.  37,  Lom  of  1848. 

See  Bffhan  v.  Pt.  J.  Gas  Light  Co.,  18. 

§  4,  C^urp.  115.  Lates  o/184o. 

Chap.  261,  Imics  of  1874. 

- —  Chap.  38.  L^iirs  of  1875. 
See  Stamm  v.  BostiHrk,  48. 

§  26,  Tit.  5,  Chap.  384,  La\cs  of 

1854. 
See  White  v.  City  of  Brooklyn,  54. 

Chap.  175,  Imts  of  1883. 

See  Emmeluth  v.  //.  B.Aitsn.,  130. 
§  2,  Chap.  40,  iMtrs  of  1848. 

Chap.  517,  Lamofim^. 

Chap.  481,  Lam  of  1871. 

See  Martin  v.  Niagara  JFhUs  P.   If, 

Co.,  165. 
See  Welch  v.  Im.  d:  Tr.  Nat.  Bank, 

177. 

Chap.  106,  Laics  of  1865. 

See  People  ex  rel.  v.  N.  T,  I.  Ai^um, 

190. 


INDEX. 


757 


Chop.  480,  Lam  of  1874. 

See  Frank  v.  N.  F.,  L.  E.  db  W,  B. 
B.  Co.,  197. 

§  170,  Chap.  14,  Law»  of  1880. 

See  Eliiyood  v.  City  of  Boch£Ster,  229. 

1  R.  S.  628,  §§  58,  59. 

1  K.  8.  629,  §  60. 

Chap.  546.  i^tc*  of  1885. 

C'Mp.  486,  Laws  of  1888. 

jSc^"  Stillmll  V.  Cwn^,  242. 

C/tap.  834,  Xair«  <)/  1869. 

/&'^  Village  of  Carthage  v.  Frederick, 

268. 

C/^ap.  345,  Xcr?/-*  of  1860. 

/S"/'  Edmirds  v.  McTjean,  803. 

CAflp.  90,  />«?r«  0/  1860. 

iSi.^  .SVaw  V.  Cafe,  308. 

CV/ap.  647,  /./i?r«  o/  1872. 

See  Joh neon  v.   Shelter  Island  G.- & 

a  Assn.,  380. 

CAap.  80,  Laws  of  1840. 

Chap.  821,  Xrt^fs  0/  1873. 

— w  67<ap.  248,  i>rMv?  <?/  1879. 
See  Brick  v.  Campbell,  337. 

C/iaj9.  133,  XawJ«  of  1847. 

C/ki/?.  356,  Lam  of  1875. 

i&'6  Pabner  v.  Cypress  Mill  Cemeta^, 

429. 

C/itfp.  114,  Zaw-*  0/  1883. 

Se£  Lamb  v.  Connx/lly,  531. 

C/wi?.  482,  XaM5«  of  1875. 

CVwp.  451,  Laws  of  1885. 

iSe6  7Wn  of  Kirkwood  v.  Newbury, 

571. 

§  4,  (7/i«p.  388,  Laws  of  1884. 

iS^  McFarland  v.  C%  o/  Brooklyn, 

585. 
§  14,  2Y#.   6,   C^iap.   519,  Zaw* 

O/1870. 
>Sb6  PooUy  V.  aVy  0/  Buffalo,  592. 

/S?«  Acts  of  Congrehp. 

Limitation  of  Actions. 
Statute  of  Frauds 


STATUTE  OF  FRAUDS. 

1.  A  note  or  memorandum,  sufficient 
to  take  a  contract  of  sale  out  of 
the  operation  of  the  Statute  of 
Frauds,  must  state  tlie  whole  con- 
tract with  reasonable  certainty  so 
that  the  substance  thereof  may  be 
made  to  appear  from  the  writing 
itself  without  recourse  to  parol 
evidence.  Mentzw.  Xeimritter.    491 

2.  Where,   upon  a  sale  of  real  es- 
tate at  public  auction,  the  only 
note  or  memorandum  of  sale  was  i 
an  entry  in  their  book  of  sales] 
made  and  signed  by  the  auction- ' 


eers,  which  did  not  name  or  de- 
scribe the  vendor,  lield,  the  mem- 
orandum w^as  sufficient  and  the 
sale  void.  Id, 

.  Plaintiff  and  the  firm  of  C.  & 
Co.  of  which  firm  defendants  are 
the  surviving  members,  entered 
into  a  contract  for  the  consolida- 
tion of  their  respective  interests 
in  the  business  of  transportation 
of  freight  by  steamboat  into  a 
corporation,  which  it  was  agreed 
should  be  organized;  said  corpo- 
ration to  be  managed  by  C.  &  Co. ; 
they  guaranteeing  to  plaintiff  cer- 
tain annual  dividends.  It  was 
agreed  that  the  corporation  should 
assume  a  lease  of  a  wharf  then 
held  by  a  steamboat  company, 
not  a  party  to  or  named  in  the 
agreement.  The  corporation  was 
organized,  and,  until  its  dissolu- 
tion, was  managed  by  C.  &  Co. 
In  an  action  upon  the  agreement 
the  complaint  alleged  tliat  the 
provision  in  respect  to  the  lease 
was  made  for  the  benefit  of  the 
steamboat  company,  the  lessee; 
that  said  company  delivered  pos- 
session of  the  wharf  to  C.  &  Co., 
the  managing  agents  of  the  new 
corporation,  and  they  used  it  for 
a  time,  but  refu.sed*^to  have  said 
corporation  assume  the  lease  or  to 
pay  the  rent  thereafter  falling  due; 
that  the  lessee  was  compelled  to 
pay  the  rent,  and  had  assigned  its 
claim  to  plaintiff,  who  sought  to 
recover  the  amount  so  paid.  Held, 
that  the  action  was  not  maintain- 
able; that  the  lessor  had  no  cause 
of  action  against  C.  &  Co.,  nor 
had  the  lessee,  and  so,  it  trans- 
ferred none  bv  its  assignment. 
Lorillard  v.  Clyde.  498 


STOCKHOLDERS. 

.  The  right  of  every  shareholder  to 
his  proportion  of  the  profits  of  a 
corponition,  is  a  vested  individual 
right,  and  in  the  absence  of  some 
power,  conferred  by  statute  or 
by  the  articles  of  association,  to 
change  the  relative  value  of  shares 
by  giving  some  a  preference  over 
others,  as  to  dividends,  the  power 
cannot  be  implied,  and  no  such 
change  may  be  made  without  the 
constant  of  all  the  shareholders. 
Campbell  v.  Am.  Zylonite  Co.    455 
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2.  The  rule  that  a  corporation,  act- 
ing in  good  faith  and  without 
notice  of  the  rights  of  others,  may 
treiit  registered  shareholders  as 
the  actual  owners  of  the  shares 
standing  in  their  names,  applies 
only  to  such  transactions  as  are 
within  the  express  or  implied 
powers  conferred  upon  the  com- 
pany or  its  shareholders  collect- 
ively, and  an  assignee  of  shares 
havmg  possession  of  a  certificate, 
although  holding  under  an  unreg- 
istered transfer,  is  not  bound  by  a 
contract  between  the  registered 
shareholder  and  the  corporation, 
which  is  not  within  such  powers. 

8.  Where,  therefore,  after  an  assign- 
ment of  a  certiticate  of  shares, 
which  assignment  wjis  not  regis- 
tered, all  of  the  other  shareholders, 
together  with  the  assignor  and  the 
corporation,  entered  into  an  agree- 
ment, giving  certain  of  the  shares, 
which  were  surrendered  by  the 
shareholders  to  be  sold  to  pay  the 
debts  of  the  corporation,  priority 
in  dividends  over  the  other  shares^ 
and  for  the  shares  retained,  new 
certificates  were  issued,  by  their 
terms  made  subject  to  the  agree- 
ment and  to  a  first  lien  on  net 
profits  thereby  given  to  the  sur- 
rendered shares,  hdd,  that  the 
agreement  was  not  binding  upon 
the  assignee;  and  that  lie  was 
entitled,  on  surrender  of  the  as- 
signed certificate  to  an  uncondi- 
tional certific4Xte  for  the  number 
of  shares  speciSed  in  the  certifi- 
cate assigned.  Id, 


SUMMONS. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  399)  declar- 
ing that "  an  attempt  to  commence 
an  action  in  a  court  of  record  is 
equivalent  to  the  commencement 
thereof,"  within  the  meaning  of 
the  provisions  limiting  the  time  of 
commencing  actions,  "when  the 
summons  is  delivered  to  the  sheriff 
with  intent  that  it  shall  be  actually 
served,"  and  the  delivery  is  fol- 
lowed "within  sixty  days  after 
the  expiration  of  the  time  limited 
for  the  actual  commencement  of 
the  action,  by  personal  service 
*   *    *   or  by  the  first  publication 


of  the  summons"  a  substituted 
service  in  the  manner  prescribed 
(§^  435,  437)  is  equivalent  to 
service  by  publication.     Clar^  v 
Lockard, 


2.  Where,  therefore,  a  summons  was 
delivered  to  the  sheriff  within  the 
time  limited,  with  intent  that  it 
should  be  actually  served,  but  as 
appeared  by  the  sheriff's  return, 
service  coula  not  be  made,  because 
the  defendant  avoided  service,  and, 
within  the  sixtv  days,  an  order 
directing  a  substituted  service 
w^as  granted  and  service  was  so 
made,  hdd,  that  the  action  was 
commenced  within  the  time  pre- 
scribed, and  so,  was  not  barred. 

Id. 

SUPERVISOl^. 

1.  While,  by  the  State  Constitution 
(§  18,  art.  8),  the  legislature  is  pro- 
hibited from  passing  any  private 
or  local  law  for  the  building  of  a 
bridge,  it  may  (§  23,  art.  3)  confer 
the  power  of  such  local  legislation 
upon  boards  of  supervisors.  Totrn 
ofKirhcoodv.Xfitbury,  571 

2.  Under  the  act  of  1875  (Chap.  482. 
Laws  of  1875).  conferring  "on 
boards  of  supervisors  further 
powers  of  locul  legislation. '  as 
amended  by  the  act  of  1885  (Chap. 
451,  Laws  of  1885),  the  boanl  of 
supervisors  of  a  county  having 
within  it  two  towns  separated  by  a 
stream,  may,  upon  the  proper  ap- 
plication of  one  of  such  towns, 
enact  a  law  authorizing  and  com- 
pelling the  erection  of  a  bridge 
over  said  stream  to  connect  high- 
ways in  said  towns,  and  impose  a 
tax  upon  said  towns  to  pay  the 
expenses  thereof,  although  the 
ofllcers  of  one  of  the  towns  and  a 
majority  of  its  tax-payers  are  oi>- 
posed  and  have  expressed  their 
dissent  by  a  vote  at  a  regular  to'wn 
meeting.  Id. 

SUSPENSION    OF    POWER    OF 
ALIENATION. 

Certain  premises  were  conveyed  to  a 
trustee  in  trust,  to  pay  the  rents 
and  profits  to  M.  during  the  life 
of  her  husband,  and  upon  his  death 
to  convey  to  her;  if  he  survived 
her,  then  upon  the  further  trust 
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to  convey  to  such  person  or  per- 
sons and  in  such  manner  as  she  by 
will  might  appoint.  In  case  >i. 
died  without  having  made  such  a 
will,  the  deed  declared  that  the 
premises  should  belong  to  her 
children  and  the  issue  of  such  as 
died  before  her.  M.  died,  leaving 
her  husband  and  seven  children, 
four  sons  and  three  daughters,  sur- 
viving, and  leading  a  will,  which 
contauied  a  provision  declaring  it 
to  be  the  will  of  the  testatrix,  that 
the  said  premises  should  be  "held 
and  enjoyed  "  by  her  husband  and 
her  three  daughters  so  long  as  any 
two  of  said  daughters  should  re- 
main single  and  unmarric^d,  and 
for  the  space  of  one  year  after  the 
marriage  of  the  daughter  who 
should  be  married  second.  At  the 
expiration  of  the  year  the  execu- 
tor and  trustee  named  in  the  will 
was  authorized  and  empowered  to 
sell  the  premises  and  divide  the 
proceeds  as  specified.  M.'s  hus- 
band thereafter  died,  leaving  the 
three  daugliters  surviving.  In 
an  action  of  partition,  luiA,  that 
the  power  of  siilc  given  by  the 
will  to  the  executo"  was  a  general 
power  in  trust,  which  was  impera- 
tive (1  R.  8.  732,  §§  74  et  sfq.\ 
and  so,  that  it  operated  t^  suspend 
the  vesting  of  the  fee  until  the 
power  was  executed  or  the  estate 
terminated;  that  the  estate  sought 
to  be  given  was  a  life  estate  in 
each  of  the  beneficiaries  as  tenants 
in  common  with  cross-remainders, 
determinable  upon  the  marriage  of 
two  of  the  daughters,  and  in  case 
that  contingency  did  not  happen, 
the  estate  terminated  upon  the 
death  of  all  the  life  tenants;  that 
us  the  will  was  but  the  execution 
of  the  power  of  appointment  given 
by  the  trust  deed,  the  periocl  dur- 
ing which  the  absolute  power  of 
alienation  was  suspended  was  to 
be  computed  from  the  date  of  the 
deed  (1  R.  S.  737,  §§  128,  129),  and 
as  so  computed  the  suspension 
was  for  more  than  two  lives  then 
in  being;  that  the  estate  attempted 
to  be  created  being  voitl  t!ie  power 
so  authorized  to  take  elTect  at  its 
termination  was  inoperative  and 
void;  and,  therefore,  upon  the 
death  of  M.  the  absolute  fee  vested, 
under  the  deed,  in  her  childrc^n 
and  the  issues  of  such  as  were 
dead.     Dana  v.  Murray.  604 


TAX  SALES. 

Plaintiff  purchased  several  lots  in 
the  city  of  Brooklyn,  sold  for  the 
non-payment  of  taxes  assessed 
thereon,  and  received  the  certifi- 
cates therefor,  each  of  which  after 
acknowledging  receipt  of  the  pur- 
chase-price, recited  that  the  pur- 
chase entitled  him  to  a  lease  of  the 
premises  sold  for  the  term  speci- 
fied at  the  end  of  two  years,  unless 
"the  premises  be  redeemed  within 
that  time  or  any  irregularity  shall 
be  discovered  m  the  procteedings 
prior  to  said  sale,  in  which  case 
said  purchase-money  and  all  sums 
paid  for  taxes,  water-rates  or  as- 
sessments on  said  premises  *  *  * 
shall  be  repaid  to  said  purchaser 
or  his  assigns  on  surrender  of  this 
certificate  *  *  ♦  and  no  further 
or  other  damage  shall  be  claimed 
by  said  certificate. "  The  taxes  for 
which  said  lots  were  sold,  were 
void  because  of  irregularities. 
Held,  WmX,  plaintiff  was  only  en- 
titled to  demand  and  receive  from 
the  city  the  sums  specified  in  the 
certificates,  ».  e.,  the  purchase- 
money  paid  with  the  sums  paid 
for  taxes,  etc.;  that  he  was  not 
entitled  to  interest  thereon;  also 
that  as  it  appeared  that  the  comp- 
troller of  the  city  was  ready  and 
offered  to  pay  these  sums  when 
the  certificates  were  tendered, 
which  plaintiff  refused,  he  was  not 
entitled  to  recover.  (§  4,  chap. 
388,  Laws  of  1884.)  McFarlarw  v. 
City  of  Brooklyn.  585 


TAXATION. 

See  xVsSESSMENT  AND  TAXATION. 


TENANTS  IN   COMMON  AND 
JOINT  TENANTS. 

1.  Where  one  of  several  tenants  in 
common  of  a  farm  (all  being  of 
full  age)  occupies  it  with  the  ac- 
quiescence of  his  co-tenants  and,  in 
the  usual  course  of  husbandry, 
takes  the  annual  products  thereof, 
without  having  entered  into  any 
contract  in  respect  to  its  use,  and 
without  having  ousted,  or  denied 
the  right  of  any  of  his  co-tenants, 
he  is  not  liable  to  account  to  them 
for  its  use  or  for  the  products  so 
taken.     LcBarron  v.  Babcock.    158 
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2.  When,  in  the  due  course  of  hus- 
bandry, the  tenant  so  in  occupancy, 
in  good  faith,  severs  such  products 

»  from  the  land,  he  becomes  the 
sole  owner  thereof,  and  a  co-ten- 
ant by  taking  them  away  becomes 
liable  to  him  in  damages  for  con- 
version thereof.  Id, 

3.  L.  died  intestate,  seized  of  a  farm 
and  leaving  eleven  children.  Plain- 
tiff, one  of  the  children,  was  ad- 
ministrator of  his  father's  estate, 
and  being  in  possession  of  the 
farm  sowed  a  portion  thereof  with 
oats.  Upon  the  farm  there  was 
about  forty  acres  of  meadow. 
Plaintiff  cut  the  oats  and  the  grass 
upon  about  fifteen  acres  of  the 
meadow.  No  one  of  the  heirs  but 
plaintiff  had  bestowed  any  labor 
on  the  farm.  Defendants  entered 
upon  the  farm  and  drew^  away  the 
oats  and  hay,  claiming  to  do  so  in 
the  right  and  by  the  direction  of 
one  of  the  other  heirs.  Plaintiff 
forbade  the  removal  of  the  prop- 
erty, but  admitted  the  right  of 
any  of  his  co-tenants  to  cut  or  take 
his  or  her  share  of  the  standing 
grass.  None  of  the  co-tenants  had 
ever  been  excluded  from  the  farm, 
nor  had  the  right  to  possess  or 
enjoy  it  ever  been  denied  to  them  or 
any  of  them.  In  an  action  for 
conversion,  Jwld,  that  plaintiff  was 
sole  owner  of  both  the  oats  and 
hay;  and  that  defendants  were 
liable.  Id, 

TITLE. 


1.  As  against  every  claimant,  except 
the  state,  the  title  of  an  alien  heir 
to  real  estate  of  which  his  ancestor 
died  seized,  is  good.  Stamm  v. 
Bosticick.  48  I  3.  Equity  will  not  grant  relief  for 

the  protection  of  tlie  exclusive  use 


TOWNS. 

Undef  the  act  of  1875  (Chap.  488, 
Laws  of  1875),  conferring  "on 
boards  of  supervisors  further 
powers  of  local  legislation."  as 
amended  bv  the  act  of  1885  (Chap. 
451,  Laws  of  1885),  the  board  of 
supervisors  of  a  county  having 
within  it  two  towns  separated  by 
a  stream,  may, upon  the  proper  ap- 
plication of  one  of  such  towns, 
enact  a  law  authorizing  and  com- 
pelling the  erecting  of  a  bridge 
over  said  stream  to  connect  high- 
ways in  said  towns,  and  impose  a 
ta.x  upon  said  towns  to  pay  the 
expenses  thereof,  although  the 
officers  of  one  of  the  towns  and  a 
majority  of  its  tax -payers  are  op- 
posed and  have  expressed  their 
dissent  by  vote  at  a  regular  town 
meeting.  T&u:n,  of  Kirktcood  v. 
Newbury.  571 


TRADE-MARKS    (AND    SIGNS). 

1.  An  exclusive  proprietary  interest 
cannot  be  acquired  in  a  word 
which  is  a  generic  term,  in  com- 
mon use,  and  in  its  nature  descrip- 
tive of  and  ordinarily  characterizes 
the  business  to  which  it  pertains 
ratiier  than  its  origin  or  proprietor- 
ship.    Koehkr  v.  JSajukrs,  65 

2.  Nor  is  such  a  w^ord  or  term  cap- 
able of  exclusive  appropriation  as 
a  trade-mark,  because  it  is  arbi- 
trarily applied  to  a  different  busi- 
ness than  that  in  w^hich  it  is 
ordinarily  used,  and  is  not  sug- 
gestive of  the  real  nature  of  the 
business  carried  on.  Id. 


2.  While  title  to  mortgaged  prem- 
ises remains  in  the  mortgagor,  a 
foreclosure  and  siile  in  practical 
effect  operates  to  extinguish  the 
defeasance,  and  the  purcha.ser 
takes  title  as  of  the  time  the  mort- 
gas:e  lien  was  created.  JMterman 
V.  ^Albright.  484 

I 
An,  in«tnnneut,  bt/  its  terms.  I 

leasing  all  the  coal  contained  in  cer-  ' 

tain  lands ^  conrct/s  title  in  fee  to  the  I 

coal. 

See  Genet  v.   Prest.,  etc.,  D.  &  IL 

C,  Co,  505  I 


of  a  misrepresentation  by  means  of 
such  a  term,  when  it  may  tend  to 
deceive  and  mislead  the  public, 
and  so  induce  custom.  Id. 

4.  So,  also,  a  name  adopted  as  a 
partnership  name,  which  merely 
indicates  a  business  in  which  the 
firm  purports  by  it  to  be  engaged, 
may  not  Ikj  protected  as  a  trade- 
mark. Id, 

5.  Plaintiffs  were  partners  in  the 
business  of  dealing  in  foreign 
government  bonds  in  the  city  of 
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New  York,  which  was  done  under 
the  firm  name  of  ''International 
Banking  Company."  Their  firm 
and  the  one  to  whose  business  it 
succeeded  had  been  engaged  in 
the  business  under  the  same  firm 
name  since  1874.  Defendants, 
who  were  engaged  as  partners  in 
the  same  business  under  the  firm 
name  of  E.  S.  &  Co. ,  in  an  adver- 
tisement published  by  them  in 
1887,  requested  the  public  to  "  call 
on  the  International  Bank"  of 
E.  S.  <fc  Co.  In  an  action  brought 
to  restrain  the  use  by  defendants 
of  the  words  **  International  Bank  " 
in  their  advertisements,  hi  Id,  that 
plaintiffs  had  no  exclusive  proprie- 
tary interest  in  the  use  of  the 
words;  and  that  the  action  was 
not  maintainable.  /(/. 


TRIAL. 

1.  Defendant  was  incorporated  un- 
der the  general  statute  of  the  state 
providing  for  the  organization  of 
gas-light  companies  (Chap.  37, 
Laws  of  1848).  For  many  years  it 
manufactured  gas  and  conducted 
its  business  without  annoyance  to 
anyone.  In  1880,  for  the  sake  of 
economy,  as  alleged,  it  adopted 
a  new  process,  and  thereafter  man- 
ufactured its  gas  from  naphtha, 
which  emitted  disagreeable  and 
offensive  odors.  In  an  action 
brought  by  plaintiff,  an  adjoining 
land  owner,  to  recover  damages 
for  an  alleged  interference  with 
the  use  and  enjoyment  of  his  prop- 
erty caused  by  said  odors,  and  to 
restrain  their  further  emission, 
there  was  no  proof  of  a  defective 
construction  of  defendant's  works 
or  negligence  in  the  operation  and 
maintenance,  and  it  appeared  that 
the  odors  were  inscpanibly  con- 
nected with  the  manufacture  of 
gas  by  the  process  used.  The 
court  charged  the  jury  that  the 
question  for  them  to  determine 
was:  "Did  the  odor  pollute  the 
air  so  as  to  substantially  render 
plaintiff's  property  unfit  for 
comfortable  enjoyment?"  ILUI 
(FoLLETT,  Ch.  jr.,  andllAiGHT,  J., 
dissenting),  no  error;  and  the  jury 
having  found  for  the  plaintiff, 
that  the  act  complained  of  consti- 
tuted a  nuisance  per  se.  Bohaii  v. 
Ft.  J.  Q(M  Light  Co,  18 
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2.  Where  a  question  put  to  a  witness 
is  proper,  a  ruling  permitting  him 
to  answer  is  not  rendered  erro- 
neous by  the  fact  that  a  portion  of 
the  answer,  not  responsive  to  the 
question,  is  erroneous.  Ilicken- 
bottom V.  D.^L.ds  W.  M.  R.  Co,     91 

3.  In  the  absence  of  a  request  and 
refusal  of  the  trial  court  to  strike 
out  so  much  of  the  answer  as  is 
not  responsive,  the  question  as  to 
its  competency  may  not  be  raised 
upon  appeal.  *  Id. 

4.  Although  some  portion  of  a 
charge  may,  for  the  want  of  some 
qualification  or  explanation,  be 
subject  to  criticism,  exceptions  to 
those  portions  will  not  be  available 
if  the  charge  as  a  whole  presents 
the  questions  fully  and  fairly  to 
the  jury  so  as  not  to  mislead  them. 

Id. 

5.  Plaintiff,  in  attempting  to  get  on 
board  one  of  defendant's  cars,  was 
thrown  from  and  under  it  by  the 
sudden  and  alleged  negligent  start- 
ing of  the  train,  receiving  injuries 
which  resulted  in  the  amputation 
of  his  right  arm.  In  an  action  to 
recover  damages  the  court  charged 
the  jury  in  substance  that  it  was 
the  plamtiff'sduty  to  present  him- 
self at  the  station  in  time,  and  in 
some  way,  before  it  became  the 
duty  of  the  conductor  to  give  tlie 
signal  to  start,  signify  his  purpose; 
to  take  the  train;  that  if  he  did  not 
indicate  to  defendant's  agents  that 
he  was  a  passenger  before  the  train 
was  signaled  to  move,  defendant 
was  not  guilty  of  negligence;  but 
if  he  did  ami  was  not  given  a 
reasonable  time  to  get  aboard,  de- 
fendant was  chargeable  with  neg- 
ligence: that  to  render  defendant 
liable,  its  negligence  must  be 
found  to  have  been  the  sole  cause 
of  the  injury;  that  the  burden 
was  with  plaintiff  to  i)rove  that 
he  was  free  from  negligence,  as 
well  as  that  defendant  was  guilty 
of  it;  that  if  plaintiff  attempted 
to  get  on  the  train  while  it  was  in 
motion,  he  was  guilty  of  negli- 
gence and  could  not  recover.  The 
court  was  then  requested  by  plain- 
tiff to  charge  that  "defendant  wtis 
bound,  under  the  circumstances  of 
the  case  as  presented  by  plaintiff, 
to  allow  him  a  reasonable  time  in 
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which  to  get  on  the  train,  and  is 
responsible  for  any  injury  result- 
ing to  him  from  the  slightest 
motion  of  the  car  during  the  en- 
trance of  plaintiff  as  such  passen- 
ger in  sucli  reasonable  time."  The 
court  responded:  "I  so  charge, 
subject  to  the  qualification  that  I 
charged  before.  That  is  the  law, 
of  course,  if  a  passenger  presents 
himself  as  a  passenger  to  get 
aboard  the  train  before  the  con- 
ductor has  actually  signaled  the 
engineer  to  start."  The  court  was 
also  requested  to  charge  **  that  the 
defendant  is  liable  whether  the 
signal  by  the  conductor  or  brake- 
man  to  start  has  been  given  or  not, 
provided  a  reasonable  opportunity 
was  not  offered  to  the  passenger 
to  get  on  board  the  train."  The 
court  responded:  **As  to  passen- 
gers presenting  themselves  as  pas- 
sengers, before  the  signal  was 
given,  I  so  charge."  Hckl,  no 
error;  that  while  the  court  might 
well  have  been  justified  in  declin- 
ing either  request,  it  could  not  be 
assumed  that  by  the  disposition 
made  of  them"  it  intended  to 
modify  the  charge  as  already  made. 

Id. 

6.  In  an  action  to  recover  damages 
sustained  by  the  burning  of  a  ves- 
sel belonging  to  plaintiffs  through 
the  alleged  negligence  of  defend- 
ant, these  facts  appeared:  De- 
fendant owned  and  managed  a 
petroleum  refinery;  plaintiff's  ves- 
sel was  lying  at  a  wharf  adjacent 
thereto;  an  explosion  took  place, 
the  oil  within  defendant's  enclos- 
ure took  fire  and  a  quantity  of  it 
while  burning  flowed  down  a  pipe, 
used  by  defendant  for  pumping 
oil  from  vessels  into  its  refinery, 
connected  with  a  lighter  laden 
with  petroleum  moored  at  defend- 
ant's wharf;  the  lighter  exploded 
and  burning  oil  therefrom  was 
tlirown  upon  plaintiff's  vessel, 
which  set  it  on  fire.  A  motion 
for  a  nonsuit  was  denied.  HeM, 
error.  Omulich  v.  Standard  Oil 
Co.  118 

7.  An  insurance  certificate  issued  by 
defendant  upon  the  life  of  K*, 
provided  that  the  application 
therefor  should  form  part  of  the 
agreement,  the  statements  therein 
be  considered  as  warranties,  and 


that  if  any  statement  should   be 
untrue,  or  if  any  deception  should 
be  used  by  the  applicant,  the  cer- 
tificate should  be  null  and  void. 
It  appeared  that  in  response   to 
this  question  in  the  application: 
"Profession  or  occupation,  state 
precise  nature  of  business,"   the 
applicant  answ^ered:   "Wholesale 
dealer  in  wines  and  liquors."     To 
another  question  as  to  whether  he 
was  "Engaged  in  any  way  in  the 
retailing  of  alcoholic  liquors, "  the 
applicant  answered  "No;  keep  no 
bar,  and  sell  only  at  wholesale; 
have  government  license  and  town 
license."    In  an  action  to  recover 
the  amount  of  insurance,   it  ap- 
peared that    the  insured  kept  a 
liquor    store    and    sold    alcoholic 
liquor  by  the  barrel  and  in  quanti- 
ties less  than  five  gallons,  bv  meas- 
ure; but  kept  no  bar,  and  5id  not 
sell  by  the  drink  or  to  be  drank  on 
the  premises;    he    had    a  licen^e 
from  the  United  States  govemment 
and  also  a  city,  commonly  known 
as  a  store  license,  which  authorized 
him  to  sell  in  quantities  less  than 
five  gallons,  not,  however,  to  be 
drank  on  the  premises.  Defendant's 
agent,  who  nlled  in  the  answers  in 
the  application,  testified  that  he 
understood  the  answer  of  the  appli- 
cant to  be  that  he  did  not  sell  by 
the  drink;   that  he|^  knew  he  was 
selling  by  the  measure.     Defend- 
ant's counsel  requested  the  court 
to  charge  the  jury  that  the  assured 
at  the  time  the  application   was 
made,   was  engaged  in  retailing 
alcoholic  liquors;  that  his  answer 
to  the  question  ip  that  respect  was 
not  true,  and  he,  therefore,  could 
not  recover.      This  request   was 
refused,  and  the  court  submitted 
to  the  jury  the  question  whether 
or  not  the  answer    was    untrue. 
Ucltl,  no  error;  that  tlie  question 
as  to  the  truthfulness  of  the  an- 
swer was  one  of  fact  for  the  jun'. 
Kciiyon  v.  if.  T.  cfc  M.  M.  A.  Ai»n. 
'       247 

.  The  certificate  also  provided  that 
if  any  assessment  was  not  paid 
within  ten  days  after  proper  notice, 
the  certificate  should  cease  and 
determine;  there  was  indorsed 
upon  it  a  by-law  wliich  providetl 
that  any  member  failing  to  pay 
his  }issessments  within  ten  days 
after  notice  would  forfeit  his  cer- 
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tificate  of  membership  and  all 
benefits  therefrom;  but  that  he 
might  be  reinstated  within  thirty 
days  after  notice,  if  alive,  by  pay- 
ing all  arrearages.  On  March  27, 
1^5,  defendant's  secretary  mailed 
to  the  insured  a  notice  that  an 
assessment  was  due  and  payable 
on  or  before  April  sixth;  it  also 
stated  that  assessments  were  pay- 
able at  defendant's  office  in  cast, 
by  sight  draft  or  money  order, 
payable  to  defendant's  secretary. 
Plaintiffs  proved  that,  on  April  4, 
188.*5,  the  insured  sent  by  mail  from 
AV.,  where  he  resided,  in  time  to 
reach  its  destination  within  the  ten 
days,  a  check  for  the  amount  due, 
payable  to  the  order  of  the  defend- 
ant's secretary,  this  having  been 
the  manner  in  which  he  had  uni- 
formly and  without  objection 
made  his  previous  payments,  and 
although  many  of  the  previous 
checks  were  not  received  until 
after  the  expiration  of  the  ten 
days,  no  question  had  been  raised 
by  defendant's  secretary.  On  April 
tenth,  said  secretary'  wrote  the  in- 
sured that  his  assessment  had  not 
been  paid,  but  that  if  living  he 
could  pay  it  any  time  before  April 
twenty-seventh,  and  added  "  until 
such  payment  is  made  you  are 
carrying  your  own  risk  in  case  of 
death,"  and  that  if  the  payment 
,  was  not  made  in  time  he  would 
forfeit  the  certificate;  and  added: 
"Remit  by  bank  check."  On 
April  thirti?enth  K.  replied,  stat- 
ing he  had  paid  the  assessment  on 
April  fourth,  and  before  the  secre- 
tarj^'s  reply  reached  him  he  died. 
A  motion  for  a  nonsuit  was  de- 
nied. Held,  no  error;  that  from 
the  course  of  dealing  adopted  by 
the  defendant  in  respect  to  the 
payments,  the  assured  might  fairly 
and  in  good  faith  have  been  led  to 
suppose  that  defendant's  require- 
ment as  to  payments  was  satisfied 
by  mailing  the  check.  Id. 

9.  It  merrut,  the  privilege  the  party, 
having  the  affirmative  of  the 
issues  in  an  action,  has  of  opening 
and  closing  the  case  on  trial,  is 
founded  upon  a  substantial  right, 
the  denial  of  which,  unless  it  be 
made  to  appear  that  he  could  not 
have  been  injured  thereby,  is 
error.    L,  0.  Nat,  Bank  v.  Judmn. 
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10.  The  question  as  to  which  party 
has  this  right,  is  to  be  determined 
by  the  pleadings,  and  the  test  is 
whether,  without  any  proof, 
plaintiff,  upon  the  pleadings,  is 
entitled  to  recover  upon  all  the 
causes  of  action  alleged  in  his 
complaint.  If  he  is  not,  no  matter 
how  little  proof  the  issue  may 
require,  if  it  is  requisite  to  estab- 
lish it  by  evidence,  plaintiff  has 
the  right  to  open  and  close  the 
case.  If  he  is,  and  defendant 
alleges  a  counter-claim,  contro- 
verted by  plaintiff,  or  sets  up  an 
affirmative  matter  of  defense, 
which  is  the  subject  of  trial,  the 
defendant  has  that  right.  Id. 

11.  The  admission,  upon  the  trial, 
of  a  fact  in  issue,  is  evidence 
merely,  and  while  it  may  obviate 
the  necessity  of  further  trial  of  the 
issue,  and  reduce  the  controversy 
to  matter  as  to  which  the  affirma- 
tive is  with  defendant,  it  does  i ot 
change  the  issue  as  represented  by 
the  pleadings;  that  am  be  done  by 
amendment  only.  //, 

12.  The  defendant  who  desires  to 
take  the  right  of  opening  and  con- 
cluding tire  trial,  must  frame  his 

■pleading  with  that  view,  i.  f.,  so 
as  to  present  no  issue  upon  any 
allegation  of  the  complaint  essen- 
tial to  the  plaintiff's  case.  Id, 

13.  This  action  was  brought  upon 
certain  promissoiy  notes,  also  to 
recover  an  alleged  indebtedness 
for  overdrafts.  The  answer,  after 
admitting  the  making  of  the  notes 
bv  defendant,  and  setting  up  an 
affirmative  defense  thereto,  and 
certain  counter-claims,  denied  the 
complaint,  and  each  and  every 
allegation  thereof,  except  as  al- 
ready admitted.  Plaintiff,  by  re- 
ply put  in  issue  the  counter-claims. 
After  the  opening  of  the  case  by 
plaintiff's  counsel,  upon  the  trial, 
defendant  orally  admitted  the 
count  of  the  complaint  alleging 
the  overdrafts,  and  the  issue  tried 
was  simply  as  to  the  counter- 
claims. Defendant  claimed  the 
right  to  tlie  closing  argument; 
this  wjis  denied  by  the  court. 
Heldy  no  error,  as  by  the  answer 
the  making  of  the  overdrafts  waa 
denied,  and  so,  the  affirmative  of 
the  issue,  in  this  respect,  was  with 
plaintiff.  Id, 
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14.  Plaintiff  went  to  defendant's 
store,  to  purchase  some  oil,  and 
followed  the  clerk  who  received 
the  order  to  the  rear  of  the  store 
where  oils  and  heavy  goods  were 
kept.  In  an  open  passage-way 
back  of  a  packing  counter  was  a 
truck  used  to  move  goods  in  the 
store.  After  paying  for  the  oil 
plaintiff  in  turning  around  tripped 
over  the  handle  of  the  truck  and 
was  injured.  The  store  was  well 
lighted,  the  truck  was  in  plain 
sight  And  was  seen  by  plaintiff. 
In  an  action  to  rt'cover  damages, 
held,  these  facts  did  not  justify  a 
finding  of  negligence  on  defend- 
ant's part  in  the  performance  of 
any  duty  they  owed  plaintiff;  and 
that  a  refusal  to  dismiss  the  com- 
plaint was  error.  Hart  v.  Oren- 
Twll.  372 

15.  In  an  action  for  libel  it  appeared 
that  the  defamatory  matter  was 
contained   in  a  pamphlet   which 

'  was  presented  to  the  governor, 
upon  a  hearing  before  him,  for  the 
purpose  of  influencing  his  action 
on  a  bill  which  had  been  passed  by 
the  legislature;  a  witness  for 
plaintiff  testified  that  he  saw- 
defendant  give  copies  of  the 
pamphlet  to  persons  in  the  execu- 
tive chamber  who  did  not  appear 
to  have  any  connection  with  the 
hearing.  This  witness  was  con- 
tradicted by  others.  The  court 
directed '  a  verdict  in  favor  of 
defendant.  Held,  error;  that 
whether  defendant  did  dis- 
tribute the  pamphlet  as  sworn  to 
was  a  question  of  fact  which 
should  have  been  submitted  to  the 
jury,  with  appropriate  instruc- 
tions.     Woods  V.  Winmn.  445 

16.  In  an  action  by  a  conductor  of  a 
street  (^ur  to  recover  damages  for 
injuries  received  from  a  collision 
with  a  truck,  it  appeared  that  the 
conductor,  by  means  of  signals  to 
the  driver,  stopped  the  car  to  let 
off  and  take  on  pas.sengers,  but 
the  record  did  not  otherwise  show 
that  the  driver  was  subject  to  the 
orders  of  the  conductor  or  in  any 
way  under  his  control.  The  court 
charged  that  negligence  on  the 
part  of  the  driver  could  not  be 
imputed  to  the  plaintiff.  Jfeld, 
no  error;  that  this  court  will  not 
take  judicial  notice  of  the  relations 


between  conductor  and  driver  for 
the  purpose  of  reversing  a  judg- 
ment.    Seanuiii  v.  Koehler.        646 

17.  Plaintiff  proved  that  the  firm  in 
which  K.,  defendant's  testator  was 
a  partner,  was  engaged  in  the 
brewery  business;  that  the  truck 
had  the  firm  name  on  it ;  that  many 
trucks  of  the  same  kind  were  em- 
ployed in  its  business;  that  the 
truck  was  loaded  with  ale  barrels 
at  the  time  of  the  accident,  and 
was  engaged  in  delivering  ale 
from  the  brewery  of  the  firm. 
Held,  the  evidence  was  sufficient 
to  authorize  a  finding  that  the 
truck  belonged  to  defendant's 
firm,  and  tlmt  the  driver  was  in 
its  employ  when  the  accident 
happened.  irf. 

18.  Where,  upon  trial  by  jury,  a 
verdict  is  directed  by  the  court, 
after  each  party  has  moved  that 
the  jury  be  ordered  to  find  in  his 
favor,  and  neither  has  asked  that 
they  be  instructed  to  pass  upon 
any  question,  every  fact  having 
the  support  of  sufficient  evidence 
will,  on  appeal,  be  presumed  to 
have  been  found  in  favor  of  the 
successful  party;  and  this,  not- 
withstanding a"  statement  of  the 
trial  judge  that  he  will  hold  the 
facts  to  be  established  in  accord- 
ance with  the  theory  of  the  party 
against  whom  the  verdict  was 
directed.      Sutter  v.    Vafiderveer. 

052 

19.  In  an  action  wherein  the  question 
in  issue  was  as  to  whether  F.  and 
B.  were  copartners,  defendant's 
evidence  tended  to  show  that  they 
jointly  entered  into  a  contract  with 
the  owner  of  certain  letters  pat- 
ent, by  the  terms  of  which  they 
were  given  the  right,  and  agreetl 
to  manufacture  the  patented  article 
and  to  pay  the  owner  a  specifiwl 
portion  of  the  profits,  as  a  roy- 
alty. The  cmitract  was  entered 
into  by  F.  and  B.  in  pursuance  of 
an  arrangement  between  them  to 
the  effect  that  the  former  should 
furnish  the  money  and  credit  to 
carry  on  the  business,  the  latter  to 
have  the  general  management 
thereof,  and,  after  deducting  ad- 
vances made  by  F.,  both  should 
share  ec^ually  in  the  profits.  Held, 
that  said  evidence  authorized  the 
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inference  of  a  partnership;  and  so, 
that  a  submission  of  the  question 
to  the  jury  was  proper.  F.  N. 
Sank   of  Meriden    v.    OaUaudet. 

655 

20.  In  action  brought  b}'  the  mem- 
bers of  a  firm  to  recover  for  the 
alleged  conversion  of  firm  prop- 
erty which  was  levied  upon  and 
sold  by  defendant  under  an  attach- 
ment and  execution  against  one  of 
the  copartners,  the  case  w^as  tried 
upon  the  theory  that  if  plaintiffs' 
firm  was  solvent  the  levy  was 
proper,  if  insolvent,  that  it  was 
without  authority,  and  the  action 
maintainable,  and  the  only  ques- 
tion litigated  was  as  to  its  solvency. 
Held,  that  the  question  as  to 
whether,  even  if  the  firm  was  in- 
solvent, an  action  of  trover  was 
maintainable,  could  not  be  raised 
on  appeal  to  this  court.  Sterrett 
V.  Trader^  Nat.  Bank.  659 

21.  Where  a  party  calls  upon  the 
trial  court  to  make  a  ruling  in  his 
favor,  he  must  specify  with  rea- 
sonable clearness  the  point  that  he 
desires  considered  and  decided,  in 
order  to  predicate  error,  upon  an 
exception  to  a  ruling  against  him. 

Id. 

22.  In  an  action  upon  a  promissory 
note,  the  defense  was  want  of  con- 
sideration. The  evidence  on  this 
issue  w^as  conflicting.  There  was 
sufficient  to  support  a  finding  of  a 
good  consideration.  Both  parties 
asked  the  court  to  direct  a  verdict 
in  their  favor.  The  court  directed 
a  verdict  for  plaintiff;  after  such 
verdict  had  been  rendered,  de- 
fendant moved  for  a  new  trial  and, 
his  motion  having  been  denied, 
asked  to  go  to  the  jury  upon  the 
question  of  consideration  and,  his 
request  being  refused,  excepted. 
Held,  that  the  exception  was  not 
available,  as  the  request  came  too 
late.    Howdl  v.  WHght,  667 


TROVER. 

In  an  action  to  recover  for  the  loss 
of  a  cloak  and  other  articles  left  in 
defendants'  care,  it  appeared  that 
defendants  were  the  proprietors  of 
a  retail  store  in  w^hich  there  was  a 
department  for  the  sale  of  ready- 


made  cloaks,  which  was  provided 
with  mirrors  for  the  use  of  cus- 
tomers in  trying  them  on.  Plain- 
tiff took  of[  her  cloak  and,  there 
being  no  other  place  to  put  it, 
laid  it  on  a  counter"  directly  in 
front  of  a  clerk  and  near  a  mirror 
in  front  of  which  the  clerk,  who 
was  waiting  upon  her,  stood  with 
One  of  defendants'  cloaks  to  have 
her  try  it  on,  which  she  did.  She 
did  not  ask  and  was  not  told  where 
to  put  her  cloak;  the  clerk  who 
was  waiting  upon  her,  aail  the  one 
at  the  counter  observed  her  as  she 
laid  it  down,  but  neither  said  any- 
thing. After  trying  on  the  clouk, 
plaintiff  went  to  get  her  own,  but 
it  could  not  be  found,  although 
careful  search  was  made  for  it.  It 
appeared  that  no  instructions  had 
been  given  by  defendants  to  their 
clerks  as  to  the  disposition  of  gar- 
ments removed  by  customers  in 
orcier  to  try  on  those  offered  for 
sale.  Hild,  that  defendants,  as 
voluntary  custodians  for  profit  to 
themselves,  were  bound  to  use 
some  care  for  plaintiff's  property, 
which  she  had  laid  aside,  by  their 
implied  invitation;  that  the  evi- 
dence showed  an  omission  to  ex- 
ercise this  care,  and  so,  that  they 
were  properly  held  liable.  Buh- 
nell  v.  Stern.  689 


TRUSTS  AND  TRUSTEES. 

Certain  premises  were  conveyed  to  a 
trustee  in  trust,  to  j^ay  the  rents 
and  profits  toM.  during  the  life  of 
her  husband,  and  upon  his  death 
to  convey  to  her;  if  he  survived 
her,  then  upon  the  further  trust  to 
convey  to  such  person  or  persons 
and  in  such  manner  as  she  by  will 
might  appoint.  In  case  M."  died 
without  having  made  such  a  will, 
the  deed  declared  that  the  prem- 
ises should  belong  to  her  children 
and  the  issue  of  such  as  died  be- 
fore her.  M.  died  leaving  her 
husband  and  seven  children,  four 
sons  and  three  daughters,  surviv- 
ing, and  leaving  a  will,  which  con- 
tained a  provision  declaring  it  to 
be  the  will  of  the  testatrix,  that  the 
said  premises  should  be  "  held  and 
enjoyed  "  by  her  husband  and  her 
three  daughters  so  long  as  any  two 
of  said  daughters  should  remain 
single  and  unmarried,  and  for  the 
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sjDace  of  oite  year  after  the  mar- 
riage of  the  daughter  who  should 
be  married  second.  At  the  expi- 
ration of  the  year  the  executor  and 
trustee  named  in  the  will  was 
authorized  and  empowered  to  sell 
the  premises  and  divide  tlie  pro- 
ceeds as  specified.  M.'s  husband 
thereaft<?r  died,  leaving  the  three 
daughters  surviving.  In  an  action 
of  partition,  held,  that  the  power 
of  sale  given  by  the  will  to  the  ex- 
ecutor was  a  general  power  in 
trust,  which  was  imperative  (1  li. 
S.  732,  §§  74  €t  se-jX  and  so, 
that  it  operated  to  suspend  the 
vesting  of  the  fee  until  the  power 
was  executed  or  the  estate  ter- 
minated; that  the  estate  sought  to 
be  given  was  a  life  estate  in  each 
of  the  beneficiaries  as  tenants  in 
common  with  cross-remainders, 
determinable  upon  the  marriage 
of  two  of  the  daughters,  and  in 
case  that  contingency  did  not  hap- 
pen, the  estate  terminated  upon 
the  death  of  all  the  life  tenants; 
that  as  the  will  was  but  the  exe- 
cution of  the  power  of  appoint- 
ment given  by  the  trust  deetl,  the 
period  during  which  the  absolute 
power  of  alienation  w«is suspended 
was  to  be  computed  from  the  date 
of  the  deed  (1  R.  S.  787,  §S  128, 
129),  and  as  so  computed  tiie  sus- 
pension was  for  more  than  two 
lives  then  in  being;  that  the  estate 
attempted  to  be  created  being  void 
the  power  so  authorized  to  take 
effect  at  its  termination  was  in- 
operative and  void;  and,  there- 
fore, upon  the  death  of  M.  the 
absolute  fee  vested,  under  the 
deed,  in  her  children  and  the  issue 
of  such  as  were  dead.  Dana  v. 
Murray.  604 


UNDERTAKING. 

1.  Notwithstanding  the  provision  of 
the  Code  of  Civil  Procedure  (§  549), 
specifying  the  cases  in  which  an 
order  of  arrest  may  be  issued,  and 
what  is  necessary  for  plaintiff  to 
prove  in  an  action  wherein  such  an 
order  has  been  issued  to  entitle 
him  to  recover  judgment,  the  de- 
fendant may  consent  in  w^ritin^  to 
the  entry  of  iudgment  against 
him,  w^hich  will  authorize  an  exe- 
cution against  his  person,  and,  if 
entered  in  good  faith  and  without 


collusion,  it  will  be  Bufficient  to 
sustain  a  recovery  against  sureties 
on  an  undertaking  given,  as  pre- 
scribed by  said  C<)de  (§  575)  befon* 
judgment,  to  procure  his  discbarge 
from  arrest.     Steinbock  v.  Ktqm', 

551 

2.  The  mere  postponement  of  one  of 
the  ordinary  proceedings  in  a  case 
in  which  such  an  undertaking  has 
been  given  does  not  release  the 
sureties.  Id. 

3.  In  an  action  to  recover  monej 
loaned,  the  complaint  alleged  that 
the  loan  was  obtained^by  false  and 
fraud  ulen  t  pretenses.  An  onler  of 
arrest  was  issued;  defendant  was 
arrested  and  on  giving  an  under- 
taking as  prescribed  was  dis- 
charged; he  answered,  denying 
the  alleged  false  pretenses.  There- 
after the  parties  entered   into  a 

'written  stipulation,  by  which  de- 
fendant    withdrew*     his    answer; 
plaintiff    agreeing    not    to    enter 
judgment  before  a  day  specified, 
and   in  case  defendant   paid   the 
debt  in  installments  as  stated,  then 
that  the  action  should  be  discon- 
'      tinned.     In  case  defendant  made 
default  and  plaintiff  entered  judg- 
ment, it   was  stipulated   that  he 
should  have  the  same  right  to  en- 
force the  judgment  as  if  it  had 
been  entered  on  a  verdict  in  plain- 
tiff's favor.      The  stipulation  con- 
tained a  clause  to  the  effect  that 
while  defendant  recognizes  his  full 
liability  for  the  debt,   he    **  dis- 
claims any  admission  of  the  truth 
of  the  allegations  of  fraud,"  and 
enters  into  the  stipulation  solely 
to  provide  security  for  the  payment 
as    stipulated,  and    to    pro\ide  a 
remedy  in  case  of  default.     Sub- 
sequently defendant,  by  another 
stipulation,  waived  notice  of  ap- 
plication for  judgment,  and  con- 
sented that   judgment  might  be 
entered  for  the  amount  demanded 
in  the  complaint.     Both  stipula- 
tions were  entered  into  without  the 
knowledge  of  defendant's  sureties. 
Judgment  was  entered   upon  the 
stipulation.      In  an  action   upon 
the    undertaking,   held,  that    the 
first  stipulation  did  not  amount  to 
a  waiver  of  the  charge  of  fraud, 
and  tJiat  the  sureties  were  not  dis- 
charged by  the  stipulation  to  delay 
entry  of  judgment.  /i 
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-4.  The  judgment  in  the  action  in 
'which  the  order  of  arrest  was 
issued  was  for  $6,853.49.  The 
penalty  in  the  undertaking  was  in 
the  sum  of  |2,500.  Held,  that 
plaintiff  was  entitled  to  recover 
the  penalty,  with  interest  from  the 
time  defendants  made  default  in 
the  performance  of  the  condition. 
(Code  Civ.  Pro.  §  1915.)  Id. 


USURY. 

1.  Defendants,  in  their  firm  name, 
made  two  promissory  notes  which 
they  delivered  to  F.,  a  note  broker, 
for  sale  at  a  rate  not  exceeding  six 
per  cent  per  annum.  F.  sold  them 
to  S.  at  a  discount  of  ten  per  cent 
and  shortly  failed,  owing  defend- 
ants the  whole  amount  of  the  pro- 
ceeds. In  an  action  upon  tlie  notes, 
wherein  plaintiff  claimed  to  be  a 
bona  fide  purchaser,  Jteld,  that  the 
transaction  with  S.  was  a  loan  by 
him  to  defendants,  obtained 
through  the  agency  of  F.,  and 
more  than  the  legal  rate  of  interest 
having  been  charged  tlie  loan  was 
usurious,  the  notes  void,  and  so, 
plaintiff  could  not  maintain  the 
action.     Claflin  v.  Boor  inn,      385 

2.  It  appeared  that  F.,  before  his 
failure,  in  order  to  keep  up  his 
credit,  frequently  credited  to  his 
employers,  and,  among  others,  to 
defendants,  the  proceeds  of  notes 
delivered  to  him  for  sale,  as  if  sold 
at  or  under  the  legal  rate,  when  in 
fact  he  had  sold  them  at  a  usur- 
ious rate,  paying  the  difference 
himself.  Held,  that  the  notes  be- 
ing void  in  their  inception,  no 
subsequent  transaction  could  make 
them  valid;  and,  therefore,  even  if 
F.  had  subsequently  paid  to  de- 
fendants the  excess  of  interest 
from  his  own  funds,  this  would 
not  have  validated  the  notes.    Id, 


VENDOR  AND  PURCHASER. 

1.  Where  a  deed  is  made  and  ac- 
cepted pursuant  to  an  executory 
contract  to  sell  and  convey,  con- 
taining stipulations  on  the  part  of 
the  vendor,  of  which  the  convey- 
ance is  not  neces.sarily  a  perform- 
ance, in  the  absence  of  evidence 
other  than  the  instruments  them- 


selves, there  is  no  presumption  of 
intention  on  the  part  of  the  grantee 
to  give  up  the  benefit  of  the  stipu- 
lations, or  that  they  are  satisfied  by 
the  conveyance.  Disbrow  v.  Har- 
ris, 362 

2.  Where,  however,  to  complete  the 
*  performance,  and  as  a  preliminary 

to  a  conveyance  under  it,  the 
parties  agree  that  part  of  tlie 
purchase-money  shall  be  retained 
by  the  purchaser,  and  its .  payment 
is  made  dependent  only  upon  the 
performance  of  certam  of  the 
stipulations  in  the  original  con- 
tract, it  may  be  assumed,  in  the 
absence  of  fraud,  the  parties  in- 
tended that,  with  the  exception  of 
the  stipulations  in  the  second 
agreement,  the  provisions  of  the 
original  contract  should  be  treated 
as  satisfied  by  the  conveyance.  Id. 

3.  In  an  action  by  the  grantor  to  re- 
cover a  portion  of  the  purchase- 
money  so  retained,  it  is  the  proper 
subject  of  a  counter-claim  that 
defendant,  at  the  time  of  the  con- 
veyance, was  induced  to  accept 
the  stmie  and  to  enter  into  the  new 
agreement  by  false  representations 
on  the  part  of  the  grantor  to  the 
effect  that  the  stipulations  in  the 
original  contract,  not  mentioned  in 
the  second,  had  been  performed. 

Id. 

4.  Plaintiff  contracted  to  sell  to  de- 
fendant certain  premises  for 
$25,(X)0;  the  contract  contained  a 
provision  that  plaintiff  would  de- 
liver the  house  on  the  premises  in 
good  condition  and  put  in  three 
new  grates.  Defendant  subse- 
quently paid  all  of  the  purchase- 
money  except  $350,  which  was 
retained  pursuant  to  an  agreement 
to  the  effect  that  $50  was  allowed 
for  grates  not  in,  and  the  balance 
should  be  retained  to  secure  com- 
pletion of  sidewalks  and  iron  gate, 
and  when  this  was  done  the  same 
was  to  be  paid  by  the  purchaser. 
In  an  action  to  recover  the  $300, 
defendant  alleged,  by  way  of 
counter-claim,  that  the  house  was 
not  delivered  in  good  condition, 
various  defects  being  specified ; 
that  when  these  defects  were  dis- 
covered, plaintiff's  attention  was 
called  thereto  and  he  promised  to 
make  the  necessary  repairs,  and. 
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at  the  time  of  closing  the  con- 
tract, stated  that  the  work  had 
been  done,  when,  in  fact,  it  had 
not  been;  that  defendant,  suppos- 
ing the  statement  to  be  true,  took 
the  deed,  entered  into  the  new 
agreement  and  paid  the  bahmce  of 
the  purcliase-money.  IltM^  that 
the  averments  of  the  coimter- 
cUiim,  although  they  might  have 
been  insufficient  on  demurrer,  yet 
contained  the  elements  of  fraud 
sufficient  for  the  purpose  of  the 
trial;  that  plaintiff  was  entitled  to 
overcome  the  effect  of  the  new 
agreement,  so  far  as  it  was  made 
an  obstacle  to  the  operation  of  the 
stipulation  in  the  original  contract, 
by  showing  the  fraud;  and  that, 
therefore,  rejection  of  evidence  to 
establish  the  counter-claim  was 
error.  Id. 

'-A  superintendent  of  a  cemetery 

assoeiatiofi  does  not  stand  in  a  fidu- 
ciary nlation  to  the  astoeiatiou  so  as 
to  hHnej  a  rontractAH'ttceen  him  and  it 
for  the  sale  of  lots  in  the  cemetery 
within  the  condemnation  of  public 
policff. 

JSee  Palmer  v.  C.  If.  Cemetery.   429 


WAIVER. 

1.  Condititions  inserte<l  in  a  con- 
tract of  Insurance  for  the  benefit  of 
the  company  making  it,  mav  be 
waived  bv  it.  Kenyon  v.  R.  T. 
cfc  M,  M.  A.  Assn.  S47 

2.  Wliere  an  insurance  policy  pro- 
vided that  the  insurer  '*  shall  not 
be  bound  *  *  *  by  any  act  of 
or  statement  made  *  *  *  by 
any  agent  *  ♦  »  which  is  not 
authorized  by  this  policy  or  con- 
tained therein,  or  in  any  written 
paper  mentioned  herein,"  hdd.  that 
the  power  to  waive  performance 
of  a  pn) vision  of  the  policy  could 
only  be  exercised  in  the  mode 
prescribed,  unless  it  was  shown 
that  the  agent,  whose  acts  were 
alleged  to  amount  to  a  waiver, 
possessed  actually  or  apparently 
the  power  of  his  principal  in  re- 
spect to  the  provision  alleged  to 
have  been  waived.  Mes»elba/ck  v. 
Norman,  678 

8,  Where  a  complaint  s-  3  forth  all 
the  facts   requisite    to  raise  the 


question  of  the  legal  capacity  ol 
the  plaintiff  to  bring  the  action, 
unless  an  objection  on  the  groun4 
of  want  of  capacity  is  taken  by 
demurrer  or  answer,  the  defendant 
will  be  deemed  to  have  waived  it. 
(Co<le  Civ.  Pro.  §  499.)  Nattz  v. 
Oakley.  631 

Wh(n  stipulation  thai  judg- 
ment may  be  entered  in  action  art 
contract  allegtd  in  the  complaint  ta 
ha ce  bet  n  induced  by  frauds  does  not 
amount  t^)  waiter  of  the  charge  of 
fraud,  althouyh  it  cmitains  a  statr^ 
tnen t  that  dtfenda nt  * '  discla ims  any 
admission  of  tfu  charge  of  fraud." 

tiee  Steinhock  v.  Evans.  651 

WIDOW. 

1.  In  action   to  recover    back    the 
amount    of  an  assessment    upon 
land  belonging  to  plaintiff's  hus- 
band, paid  by  plaintiff  to  defend- 
ant's treasurer,  on  the  ground  of  a 
subsequent   abandonment  of   the 
iniprovement  for  the  expense   of 
which  the  assessment  was  made, 
it  appeared  that  the  assessment 
was  made    before    the  death    of 
plaintiff's  husband,  w^ho  died  in- 
testate, and  was  valid  when  made; 
.  also,  that  the  decedent's  personal 
estate    was    inadequate    to    par. 
Plaintiff  had  taken  no  steps  look- 
ing to  a  sale  of  said  land.     Upon 
receipt  of  a  notice  that  interest 
would  be  charged  after  a  given 
date,  she  paid  the  amount  of  the 
assessment.     Held^   tliat  she  was 
not  entitled  to  recover  back  the 
sum  paid;    that    the    assessment 
having  been  made  before  the  in- 
testate's death,  it  was  payable  out 
of  his  personal  estate  next  after 
"debts  entitled  to  a  preference, 
under  the    laws    of    the    United 
States "  (2  R.  S.    87,    §   27);  that 
plaintiff  was  binder  no  legal  obli- 
gation to  pay,  as  her  only  interest 
in  the  land  was  that  of  dower,  and 
that  interest  was  not  in  jeopardy, 
and  so,  the  payment  was  voluntary. 
Vanderbcckv.'Cityof  Bochcsier.  285 

WILLS. 

Certain  premises  were  conveyed  to 
a  trustee  in  trust,  to  pay  the  rents 
and  profits  toM.  durine  the  life  of 
her  husband,  and  upon  nia  death  to 
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convey  to  her;  if  he  survived  her, 
tlien  upon  the  further  trust  to 
convey  to  such  person  or  persons, 
and  in  such  manner  as  she  by  will 
might  appoint.    In  case  M.  died 
Tvithout  having  made  such  a  will, 
the  deed  declared  that  the  prem- 
ises should  belong  to  her  chudren 
and    the   issue  of    such  as  died 
before  her.    M.  died   leaving  her 
husband  and  seven  children,,  four 
sons  and  three  daughters,  surviv- 
ing,  and  leaving    a  will,  which 
contained  a  provision  declaring  it 
to  be  the  will  of  the  testatrix,  that 
the  said  premises  should  be  "held 
and  enjoyed  "  by  her  husband  and 
her  three  daughters  so  long  as  any 
two  of  said  daughters  should  re- 
main single  and  unmarried,   and 
for  the  space  of  one  year  after  the 
marriage  of   the    daughter   who 
should  be  married  second.    At  the 
expiration  of  the  year  the  executor 
and  trustee  named  in  the  will  was 
authorized  and  empowered  to  sell 
the  premises  and  divide  the  pro- 
ceeds as  specified.    M.'s  husband 
thereafter  died,  leaving  the  three 
daughters  surviving.  In  an  action 
of  partition,  Jield,  that  the  power  of 
sale  given  by  the  will  to  the  exe- 
cutor was  a  general  power  in  trust, 
which  was  imperative   (1  R.   S. 


732,  §§  74  d<  6eq.\  and  so,  that  it  op- 
erated to  suspend  the  vesting  of  the 
fee  until  the  power  was  executed 
or  the  estate  terminated ;  that  the 
estate  sought  to  be  given  was  a 
life  estate  in  each  of  the  bene- 
flciaries  as  tenants  in  common  with 
cross-remainders,  determinable 
upon  the  marriage  of  two  of  the 
daughters,  and  m  case  that  con- 
tingency did  not  happen,  the  esy 
tate  terminated  upon  the  death  of 
all  of  the  life  tenants;  that  as  the 
will  was  but  the  execution  of  the 
power  of  appointment  given  by 
the  trust  deed,  the  period  during 
which  the  absolute  power  or 
alienation  was  supended  was 
to  be  computed  from  the  date 
of  the  deed  (1  R.  S.  737.  gS  128, 
129),  and  as  so  computed  the 
suspension  was  for  more  than  two 
lives  then  in  being;  that  the  estate 
'  attempted  to  be  created  being 
void  the  power  so  authorized 
to  take  effect  at  its  termination 
was  inoperative  and  void;  and, 
therefore,  upon  the  death  of  M. 
the  absolute  fee  vested,  under  the 
deed,  in  her  children  and  the  issue 
of  such  as  were  dead.  Dana  v. 
Murray,  604 

See  Devise. 
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at  the  time  of  closing  the  con- 
tract, stated  that  the  work  had 
been  done,  when,  in  fact,  it  had 
not  been;  that  defendant,  suppos- 
ing the  statement  to  be  true,  took 
the  deed,  entered  into  the  new 
agreement  and  paid  the  balance  of 
the  purcliase-money.  Held.,  that 
tlie  averments  of  the  counter- 
chiim,  although  they  might  have 
been  insufficient  on  demurrer,  yet 
contained  the  elements  of  fraud 
sufficient  for  the  purpose  of  the 
trial;  that  plaintiff  was  entitled  to 
overcome  the  effect  of  the  new 
agreement,  so  far  as  it  was  made 
an  obstacle  to  the  operation  of  the 
stipulation  in  the  original  contract, 
by  showing  the  fraud;  and  that, 
therefore,  rejection  of  evidence  to 
establish  the  counter-claim  was 
error.  Id. 

'-A  Huperintendent  of  a  cemetery 

ass(*ciatioii  doctt  not  stand  in  a  fidu- 
ciary relation,  to  the  asmciation  m  aji 
to  bnnff  a  contractMtitfen  him  and  it 
for  the  mUi  of  lots  in  the  cemetery 
within  the  condemnation  of  public 
policy. 

ixe  Palmer  v.  C.  H.  Cenuteiy.   429 


WAIVER. 

1.  Condititions  inserted  in  a  con- 
tract of  insurance  for  the  benefit  of 
the  company  making  it,  mav  be 
waived  by  it.  Kenyon  v.  Jt.  T. 
<fe  M.  M.  A.  Ami.  Ul 

2.  Where  an  insurance  policy  pro- 
vided tJiat  the  insurer  **  shall  not 
be  bound  *  *  *  by  any  act  of 
or  statement  made  *  *'  *  by 
any  agent  *  »  »  which  is  not 
authorized  by  this  policy  or  con- 
t4uned  therein,  or  in  any  written 
paper  mentioned  herein,"  held,  that 
the  power  to  waive  performance 
of  a  provision  of  the  policy  could 
only  be  exercised  in  the  mode 
prescribed,  unless  it  was  shown 
that  the  agent,  whose  acts  were 
alleged  to  amount  to  a  waiver, 
possessed  actually  or  apparently 
the  power  of  his  principal  in  re- 
spect to  the  provision  alleged  to 
have  been  waived.  McMelSack  v, 
Norman,  578 

8.  Where  a  complaint  s'  3  forth  all 
the  facts   requisite    to  raise  the 


question  of  the  legal  capacity  of 
the  plaintiff  to  bring  the  action » 
unless  an  objection  on  the  ground 
of  want  of  capacity  is  taken  by 
demurrer  or  answer,  the  defendant 
will  be  deemed  to  have  waived  it. 
(C(Kle  Civ.  Pro.  §  499.)  lianz  v. 
Oakley,  631 

When  stipulation    thai  judg- 

nient  may  be  entered  in  action  o7i 
Contract  alleged  in  the  c<>mj^.aint  to 
hace  been  induced  by  fraud,  detes  not 
amount  to  waiver  of  the  charge  of 
fraud,  although  it  contains  a  statt- 
inent  that  dtfendnnt  ''disclaims  any 
admission  of  t)u  charge  of  fraud." 

See  Steinbock  v.  Evans.  551 

WIDOW. 

1.  In  action  to  recover  back  the 
amount  of  an  assessment  upon 
land  belonging  to  plaintiff's  hus- 
band, paid  by  plaintiff  to  defend- 
ant's treasurer,  on  the  ground  of  a 
subsequent  abandonment  of  the 
improvement  for  the  expense  of 
which  the  assessment  was  made, 
it  appeared  that  the  assessment 
was  made  before  the  death  of 
plaintiff's  husband,  who  died  in- 
testate, and  was  valid  when  made; 
.  also,  that  the  decedent's  personal 
estate  was  inadequate  to  pay. 
Plaintiff  had  taken  no  steps  look- 
ing to  a  sale  of  said  land.  Upon 
receipt  of  a  notice  tliat  interest 
would  be  charged  after  a  given 
date,  she  paid  the  amount  of  the 
assessment.  ILld,  that  she  was 
not  entitled  to  recover  back  the 
sum  paid;  that  the  assessment 
having  been  made  before  the  in- 
testate's death,  it  was  payable  out 
of  his  personal  estate  next  after 
"debts  entitled  to  a  preference, 
under  the  laws  of  the  United 
States "  (2  R.  S.  87,  §  27);  that 
plaintiff  was  under  no  legal  obli- 
gation to  pay,  as  her  only  interest 
m  the  land  was  that  of  dower,  and 
that  interest  was  not  in  jeopardy, 
and  so, the  payment  was  voluntary. 
VanderbcckwCityof  Hocfiester,  285 

WILLS. 

Certain  premises  were  conveyed  to 
a  trustee  in  trust,  to  pay  the  rents 
and  profits  to  M.  durinc;  the  life  of 
her  husband,  and  upon  his  death  to 
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convey  to  her;  if  he  survived  her, 
tlien    upon  the  further  trust   to 
convey  to  such  person  or  persons, 
and  in  such  manner  as  she  by  wUl 
might  appoint.    In  case  M.  died 
Tvithout  having  made  such  a  will, 
the  deed  declared  that  the  prem- 
ises should  belong  to  her  children 
and    the   issue  of    such  as  died 
before  her.    M.  died  leaving  her 
husband  and  seven  children,  four 
sons  and  three  daughters,  surviv- 
ing,   and  leaving    a  will,   which 
contained  a  provision  declaring  it 
to  be  the  will  of  the  testatrix,  that 
the  said  premises  should  be  "held 
and  enjoyed  "  by  her  husband  and 
her  three  daughters  so  long  as  any 
two  of  said  daughters  should  re- 
main  single  and  unmarried,  and 
for  the  space  of  one  year  after  the 
marriage  of   the    daughter   who 
should  be  married  second.    At  the 
expiration  of  the  year  the  executor 
and  trustee  named  in  the  will  was 
authorized  and  empowered  to  sell 
the  premises  and  divide  the  pro- 
ceeds as  specified.    M.'s  husband 
thereafter  died,  leaving  the  three 
daughters  surviving.  In  an  action 
of  partition,  held,  that  the  power  of 
sale  given  by  the  will  to  the  exe- 
cutor was  a  general  power  in  trust, 
which  was  imperative   (1  R.   S. 


782,  §§  Uet  seq.),  and  so,  that  it  op- 
erated to  suspend  the  vesting  of  the 
fee  until  the  power  was  executed 
or  the  estate  terminated;  that  the 
estate  sought  to  be  given  was  a 
life  estate  in  each  of  the  bene- 
ficiaries as  tenants  in  common  with 
cross-remainders,  determinable 
upon  the  marriage  of  two  of  the 
daught,^rs,  and  in  case  that  con- 
tingency did  not  happen,  the  esj 
tate  terminated  upon  the  death  of 
all  of  the  life  tenants;  that  as  the 
will  was  but  the  execution  of  the 
power  of  appointment  given  by 
the  trust  deed,  the  period  during 
which  the  absolute  power  or 
alienation  was  supended  was 
to  be  computed  from  the  date 
of  the  deed  (1  R.  8.  737,  §8  128, 
129),  and  as  so  computed  the 
suspension  was  for  more  than  two 
lives  then  in  being;  that  the  estate 
attempted  to  be  created  being 
void  the  power  so  authorized 
to  take  effect  at  its  terminalion 
was  inoperative  and  void;  and, 
therefore,  upon  the  death  of  M. 
the  absolute  fee  vested,  under  the 
deed,  in  her  children  and  the  issue 
of  such  as  were  dead.  Dana  v. 
Murray.  604 

See  Devise. 
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